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Co.,  Be 

Chapman,  Be 

Chapel  v.  Hickes  

Chaput  y.  Bobert  

Char  man,  Ex  p 

Chapman,  In  re  

Chase  v.  Miller  . . . . 

Chisholm  v.  Barnard 

Christopher  v.  Croll  

Christopher  v.  Noxon  

Clarke  v.  Joselin  

Clark  v.  Bama  

Clark  v.  Simpson  

Clark  v.  Stevenson 

Clay  v.  Stephenson  

Clark  v.  St.  Catharines 

Clendenning  v.  Yarcoe  

Clifton  v.  Bobinson  

Clinch  v.  Financial  Corporation  

Coch  v.  Alcock  

Cogan  v.  Ebden 

Colenutt  and  Township  of  Colchester,  Be 

Collett  v.  Preston  

Collidge  v.  Pike 

Collins  v.  Hickok  

Collins  v.  Welch 

Colton,  Be  

Commercial  Bank  of  South  Australia,  In 

re  

Compagnie  Financiere  v.  Peruvian  Gu- 
ano Co 

Conmee  v.  Canada  Pacific  B.  W.  Co 

Cookney  v.  Anderson  

Copeland  v.  Township  of  Blenheim 

Coulson  v.  O’Connell 

Courtney,  In  re 

Cousineau  v.  City  of  London  Fire  Ins.  Co. 

Cousins  v.  Paddon 

Coulson  v.  O’Connell  

Covert,  Be  

Cowan's  Estate,  Be 

Cox  v.  Barker 

Credit  Valley  B.  W.  Co.  and  G.  W.  B. 

W.  Co.,  Be  

Crick  v.  Hewlett 

Croskery,  Be 

Cullen  v.  Cullen 

Cumming  v.  Low  

Curling  v.  Bobertson 

Curtis  v.  McNab 

Cutler  v.  Morse  


Where  Beported. 

Page  of  Yol. 

6 Cowan  53 

15S 

2 T.  B.  639  

182,476 

12  P.  B.  160 

11 

7P.  B.  330  

99 

12  P.  B.  649  

34,  79 

12  P.  B.  649  

211 

L.  B.  15  Eq.  75  . . . . 

267 

2 C.  & M.  214  

192,  231 

14  A.  B.  354  

83 

W.  N.,  1887,  p.  184 

460 

L.  B.  15  Eq.  75  

8S 

41  Penn.  St.,  403  . . . . 

512 

10  Gr.  479  

412 

16  Q.  B.  D.  53  L.  T. 

N.  S.  655- . . 295 

10  P.  B.  149  

288,  436 

16  0.  B.  68 

113 

10  P.  B.  384  

63 

L.  B.  6 Eq.  336  .... 

252 

2 W.  Bl.  803  

158 

5 N.  &M.  324 

288 

10  P.  B.  205  

7 P.  B.  61 

61 

16  Beav.  355  

390 

L.  B.  2 Eq.  271  . . . . 

382 

21  Q.  B.  D.  1,  178  . . 

274 

1 Burr.  393  

158 

13  P.  B.  253  

294 

15  Beav.  458  

431 

56  L.  T.  124 

181,  476 

11  A.  E.  620  

301 

5 C.  P.  D.  27  

487 

8 P.  B.  542  

34 

33  Ch.  D.  174  

490 

28  Sol.  J.  419 

16  O.  B.  639 

137,  365 

8 Jur.  N.  S.  1220. . . . 

11  P.  B.  54 

162 

29  C.  P.  341  

364 

11  Ir.  Ch.  B.  410  . . . . 

247 

13  P.  B.  360  

478 

2 C.  M.  & B.  547  . . 

192- 

29  C.  P.  341  

116 

26  Sol.  J.  530 

ooq 

14  Ch.  D.  638  

27 

3 Ch.  D.  359 

82 

4 A.  B.  532  

169 

27  Ch.  D.  355 

257,  419 

16  O.  B,  207  

2 Ch.  Chamb.  B.  94 

411 

2 0.  B.  499 

365 

7 M.  & G.  525 

288 

7 P.  B.  246  

12  P.  B.  595  

151,  231,  430 
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Dart  v.  Citizens’  Ins.  Co 

Davis  v.  Wickson  

Dawkins  v.  Simonetti  

Dawson  v.  Shepherd 

Day  v.  Smith  

Dearslay  v.  Middleweek  

Delaney  v.  Maclennan 

Dempsey  v.  Winstanley  . . , 

Dent  v.  Sovereign  Ass.  Co.  

D’Hormusgee  v.  Grey 

Dicks  v.  Yates 

Dickson,  Re  (not  reported) 

Disney  v.  Longbourne  , 

Diss  Urban  Sanitary  Authority  v.  Aldrich 

Dixon  v.  Oliphant 

Dodgson  v.  Scott 

Doe  v.  Whitehead 

Doer  v.  Rand 

Dominion  Bank  v.  Heffernan  

Dominion,  &c.,  Co.  v.  Stinson 

Donaldson  v.  Haley  

Doolan  v.  Martin 

Dougall  v.  Yager 

Doyle  v.  Kaufman 

Drew  v.  Drew 

Dummer  v.  Corporation  of  Chippenham. 

Dunkirk  Colliery  Co.  v.  Lever 

Dunlop  v.  Canada  Central  R.  W.  Co ... . 

Durnin  v.  McLean 

Durban,  Re 

Dyke  v.  Cannell 


Where  Reported.  Page  of  Vol. 

63  N.  Y.  61 158 

6P.  R.  307  .\ 370 

6 P.  R.  367  388 

5 P.  R.  356  122 

L.  R.  4 Ch.  554  169 

11  P.  R.  513  457 

9  P.  R.  219  371 

29  W.  R.  228-9 267 

28  W.  R.  805 464 

1 Dowl.  P.  C.  460  65 

18  Ch.  D.  236 321 

13  P.  R.63 67,  329 

6 U.  C.  R.  409 393 

27  W.  R.  379 446 

10  Q.  B.  D.  13  457 

18  Ch.  D.  76  162,  185 

Ill 

2 Ch.  D.  704 99 

2Q.  B.  D.  285,  note  (3)  136 

15  M.  & W.  152  394 

2 Ex.  457  304 

8 A.  & E.  571 137 

10  P.  R.  165  355 

11  P.  R.  504  107,  148,  281 

9 P.  R.  177  288 

13  C.  P.  87 158 

6 P.  R.  319  32 

2 U.  C.  L.  J.  N.  S.  161 247 

3 Q.  B.  D.  7,  340  326 

2 Macq.  1 137 

14Ves.  245 381 

9 Ch  D.  20  367 

45  U.  C.  R.  74 85 

10  P.  R.  295  25 

58  L.  T.  519  82 

11  Q.  B.  D.  180 365 


E. 


Eaton  v.  Storer 

Eberts  v.  Eberts 

Edison  Co.  v.  Holland  

Edwards  v.  Hope  

Elliott  v.  Pinkerton 

Ellis  v.  Desilva  

Ellis  v.  McHenry  

Emma  Silver  Mining  Co.  v.  Grant 

Erickson  v.  Brand 

Ewing  v.  Orr  Ewing 

Evelyn  v.  Evelyn  


22  Ch.  D.  91  

270 

25  Gr.  565  

407 

41  Ch.  D.  28  

464 

14  Q.  B.  D.  922  

427,  429 

4 P.  R.  86 

... 345 

6 Q.  B.  D.  523  

191,  195 

L.  R.  6 C.  P.  228  

89,  267 

11  Ch.  D.  918  

446 

14  A.  R.  653  

50 

9 App.  Cas.  34 

499 

42  L.  T.  248  

16 

118,  225 
. ...  452 
....  376 


Fee  v.  Mcllhargey 
Fell  v.  Williams  . . 
Fenton  v.  Hughes 


9 P.  R.  329  . . 
3 C.  L.  T.  358 
7 Ves.  287 ... . 
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Ferguson  and  Howick,  He  

Field  v.  Great  Northern  R.  W.  Co  

Finnegan  v.  Keenan  

Fisken  v.  Chamberlain 

Fitzhenry,  Ex  p 

Flower  v.  Lloyd 

Forrest  v.  Lay  cock 

Foster  v.  Great  Western  E.  W.  Co  

Fowler  v.  Boulton 


Where  Reported.  Page  of  Vol. 

44  U.  C.  R.  41  295 

3 Ex.  D.  261  162 

7 P.  R.  385  34 

9 P.  R,  283  503 

1 Moll.  34 247 

6 Ch.  D.  299  233 

18  Gr.  622  107 

8 Q.  B.  D.  515 185 

12  Gr.  437  99 


G. 


Gabourie,  Re  12  P.  R.  252  

Galbraith  v.  Irving  80.  R.  751 

Gallo-way  v.  Key  worth 15  C.  B.  228  

Geddes  and  Wilson,  Re 2Ch.  Chamb.  R.  447. 

Gibbons  v.  Spalding 11  M.  & W.  173 

Gilbert  v.  Guignon 21  W.  R.  745 

Giles  v.  Tooth 3C.  B.  665 

Gill  v.  Barron L.  R.  2 P.  C.  157 

Gingell  v.  Bean  1 Sc.  N.  R.  390  

Glasscott  v.  The  Copper  Miners’  Co 11  Sim.  305  

Godard  v.  Gray  L.  R.  6 Q.  B.  139,  148 

Golding  v.  Horton  Saltworks  Co 1 Q.  B.  D.  374 

Gordon  v.  G.  W.  R 6 P.  R.  300  

Gordon  v.  Phillips 11  P.  R.  540  

Goring  v.  London  Mutual  Ins.  Co 10  P.  R.  642  

Gough  v.  Bench 6 O.  R.  699  

Gowans  v.  Barnett . 12  P.  R.  330  

Graham  v.  Maxwell  1 Macn.  & G.  71 

Graham  v.  Ross 6 O.  R.  154  

Graham  v.  Tomlinson,  Re 12  P.  R.  367  

Grand  Trunk  R.  W.  Co.  v.  Ontario  and 

Quebec  R.  W.  Co 3 C.  L.  T.  173 

Gray  v.  Webb 21  Ch.  D.  802  

Graves  v.  Terry . . 9 Q.  B.  D.  170 

Great  Northern,  &c.,  Committee  v.  Inett  2 Q.  B.  D.  284 

Great  Western  Advertising  Co.  v.  Rainer  9 P.  R.  494  

Great  Western  R.  W.  Co.  v.  Jones 13  Gr.  355  

Greedy  v.  Lavender  11  Beav.  417 

Greey  v.  Siddall 12  P.  R.  557  

Grey’s  Brewery  Co.,  Re  25  Ch.  D.  404  

Grimshawe  v.  Parks 6 U.  C.  L.  J.  142 

Gutierrez,  Ex  parte  11  Ch.  D.  298  

Guy  v.  Grand  Trunk  R.  W.  Co 10  P.  R,  372  


....  233 
....  411 
....  289 
. ...  411 
. . . . 123 
....  436 
181,  476 
.92,  267 
. ...  307 
....  376 
....  499 
....  178 
. . . . 95 

273,  503 
372,  469 
. ...  231 
....  311 
....  492 
. ...  137 
. . . . 14 

....  360 
....  11 
. ...  269 
....  136 
. ...  282 
. ...  127 
. ...  348 
...  351 
. ...  473 
...  295 
...  49 

. ...  457 


H. 


Hagerman  v.  Strong,  Doe 8 IT.  C.  R.  291 158 

Hague,  Re  14  O.  R.  660  356 

Hall  v.  Pilz  11  P.  R.  447  107,  147,  281 

Hamv.  Lasher 24  U.  C.  R.  357 289 

Hamilton  Provident  and  Loan  Society  v. 

McKim 13  P.  R.  25 131 

Harding,  Re 13  P.  R.  112  143 

Harding  v.  Hewitt 4 Jur.  292 158 
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Where  Reported.  Page  of  Vol. 


Hardy,  Re  

Hardy  v.  Pickard  

Hai’greaves  v.  Scott  

Harnett  v.  Vise  

Harper,  Ex  p 

Harris  v.  Jenkins  

Harris  v.  Petherick  

Harris  v.  Quine  

Harrison  v.  Wright 

Hart  v.  Duke  

Hartnett  v.  Canada  Mutual  Aid  Assoc’n. 

Harvey  v.  Hewitt 

Hathaway  v.  Doig 

Hawke  v.  Brear 

Hawkins,  Re  

Hayes  v.  Shier  

Heming  v.  S winner  ton 

Hemphill  v.  McKenna 

Henderson,  Re  

Hertford  Charity,  Re  

Herr  v.  Douglass  

Herr  v.  Douglass  

Herman  v.  Dunbar 

Hewish,  Re 

Hewison  v.  Pembroke  

Hewitt  v.  Hull,  &c. , Building  Society  . . 

Hibernian  Bank  v.  Hughes 

Hill  v.  South  Staffordshire  R.  W.  Co  . . 

Hilton  v.  Lord  Granville  

Hobbs  v.  Scott  

Hodges  v.  Hodges 

Hodgson  v.  De  Beauchesne  

Hogg  v.  Crabbe 

Holden  v.  Waterlow 

Hollingsworth  v.  Brodrick  

Holmes  v.  Harvey  

Hooey  v.  Gilbert  

Hope  v.  Beatty  

Hopton  v.  Robertson 

Hornby  v.  Cardwell  

Howard  v.  Scott,  unreported  

Howell  v.  Dominion  of  Canada  Oil  Re- 


3 Ch.  Chamb.  R.  179 407 

12  P.  R.  428  333 

4 C.  P.  D.  21  436 

5 Ex.  D.  307 185 

L.  R.  18  Eq.  539 169 

22  Ch.  D.  481 15 

4 Q.  B.  D.  611 486 

L.  R.  4 Q.  B.  653  394 

13  M.  &W.  816 336 

32  L.  J.  Q.  B.  D.  55 138 

12  P.  R.  401  415 

8 DowlP.  C.  598 158 

6 A.  R.  264  177 

14  Q.  B.  D.  841 185 

3 P.  R.  239  154 

6 P.  R.  41 52 

5 Ha.  350  171 

3 Dr.  & W.  183  390 

35  Ch.  D.  704,  37  Ch.  D.  244 499 

19  Beav.  518n  , 252 

4 P.  R.  124  154 

26  U.  C.  R.  357  313 

23  Beav.  312 252 

17  O.  R.  454  356 

6 O.  R.  170  254 

4 Times  L.  R.  35 234 

10  L.  R.  (Ir.)  15  419 

L.  R,  18  Eq.  154 460 

4 Beav.  130  390 

23  U.  C.  R.  619 248 

25  W.  R.  162 391 

12  Moo.  P.  C.  285  514 

12  P.  R.14 510 

15  W.  R.  139 391 

4 A.  & E.  646  181,  476 

25  W.  R.  80  476 

12  P.  R.  114  274,503 

7 P.  R.  39 460,  503 

W.  N.  1884,  p.  77  ; Bitt.  Rep.  204  313 

8 Q.  B.  D.  329 464 

82 


finery  Co  37  U.  C.  R.  484  89,  267 

Huddersfield  and  Jacomb,  Re L.  R.  17  Eq.  476;  L.  R.  10  Ch.  92.  295 

Hughes  v.  British  America  Ins.  Co  7 O.  R.  465  482 

Huxley  v.  West  London  Extension  R. 

W.  Co  14  App.  Cas.  26  187,  466,  487 

Hyde,  doe  d.,  v.  Mayor  of  Manchester. . 12  C.  B.  474  442 


I. 


Idington  and  Mickle,  Re 

International  Pulp  Co.,  Re  

International  Wrecking  Co.  v.  Lobb. . . . 

Ireland  v.  Pitcher 

Irvine  v.  Mercer 

Irving  v.  Clark  

Irwin  v.  Brown  


8 P.  R.  567  Ill,  449 

3 Ch.  D.  594  499 

12  P.  R.  207  457 

11  O.  R.  407  442 

December,  1856  423 

12P.R.  29 457 

12  P.  R.  639  134 
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XV. 


J. 


Names  oe  Cases  Cited. 

Jackson  v.  Hammond  

Jamieson  v.  Harker  

Johnstone  v.  Cox  

Johnston  v.  Shortreed  

Jones  v.  Curling 

Jones  v.  Duff 

Jones,  Re,  Eyre  v.  Cox 

Jones  and  Ketchum,  Re  

Jopp  v.  Wood 

Jusonv.  Gardiner  

K. 

Kean  v.  Edwards  

Kemp,  Ex  p 

Kendall  v.  Hamilton 

Key  y.  Hill 

King,  The,  v.  Bowditch  

King  v.  England 

Kinnear  v.  Blue 

Kirkpatrick,  Re 

Knight  v.  Egerton 

Knight  v.  Grand  Trunk  R.  W.  Co 


Where  Reported.  Page  of  Vol. 

8  P.  R.  157  103 

18  U.  C.  R.  590 158 

19  Ch.  D.  17 185 

12  0.  R.  633  363 

13  Q.  B.  D.  262 185 

5U.  C.  R.  143 158 

46  L.  J.  N.  S.  Ch.  316 326 

3 U.  C.  L.  J.  0.  S.  303 Ill 

34  Bear.  88  ; 4 DeG.  J.  & S.  616  . . 514 
11  Gr.  23 105 


12  P.  R.  625  298 

42  L.  J.  Bankruptcy  26  494 

4 App.  Cas.  504  399 

2 B.  & Aid.  598  476 

2 Chit.  278  305 

4 B.  & S.  782  431 

10  P.  R.  465  242 

10  P.  R.  4 460 

7 Ex.  407  431 

13  P.  R.  386  388,  415,  468 


L. 


Lanark  and  Drummond  Plank  Road  Co. 

v.  Bothwell 

Landstrom,  The  

Lane,  Re  

Langdon  v.  Robertson  

Latour  v.  Smith  

Lawson  v.  Vacuum  Brake  Co 

Leach  v.  Grand  Trunk  R.  W.  Co 

Lee,  Exp 

Legge,  Re 

Leggo  y.  Young  

Leggo  v.  Young  

Leeming  v.  Wood  

Leicester  v.  Grazebrook 

Leitch  v.  Grand  Trunk  R.  W.  Co 

Leonard  v.  Merritt  

Lewis  v.  Barkes 

Lewis  v.  Talbot  Street  Gravel  Road  Co . . 

Lipscombe  v.  Turner 

Llewellin  v.  Williams 

Little  v.  Lines 

Longman  v.  East 

Louth  v.  Western  of  Canada  

Lovell  v.  Gibson 

Lowe  v.  Holme  

Lund  v.  Campbell 

Lundy  v.  Carr 

Luney  v.  Essery 

Lyell  v.  Kennedy  


2 U.  C.  L.  J.  O.  S.  229  461 

4 P.  D.  191 181,476 

9  P.  R.  251 143 

12  P.  R.  139  95 

13  P.  R.  214  441 

27  Ch.  D.  143 8 

13  P.  R.  388  415 

2 Mont.  & Ayr.  15 247 

1 Bail  C.  C.  163  ; 1 Ch.  R.  42  . . . . 246 

17  C.  B.  549  304 

16  C.  B.  626  333 

7 A.  R.  42 27 

40  L.  T.  N.  S.  883 72 


12  P.  R.  541,  671 ; 13  P.  R.  369. . ..387, 
388,  415,  468 


Deap.  190 476 

4 C.  B.  N.  S.  329 181,  476 

10  P.  R.  15 95 

4 D.  & L.  125  443 

58  L.  T.  N.  S.  152 441 

7 P.  R.  197  337 

3 C.  P.  D.  154  338,  365 

22  Gr.  557  264 


6 P.  R.  133 154 

10  Q.  B.  D.  286 195,  231 

14  Q.  B.  D.  821,829,830 195 

7 C.  P.  371  451 

10  P.  R.  285  365 


20  Ch.  D.  484  ; 8 App.  Cas.  . . 233,  383 


XVI. 


CASES  CITED. 


[VOL. 


M. 


Names  of  Cases  Cited. 

Macara  v.  Gwynne 

Madkins,  doe  d.,  v.  Horner 

Malmesbury  R.  W.  Co.  v.  Budd 

Mallocb  v.  Morris  

Manufacturers’  Insurance  Co.  v.  Atwood 

Maple  v.  Woodgate  

Markle  v.  Ross  

Marsach  v.  Reeves 

Marsden  v.  Lancashire  and  Yorkshire  R 

W.  Co 

Martindale  y.  Clarkson 

Masterman  v.  Price  

Matthsei  v.  Galitzin  

May  bury  v.  Mudie 

May,  Ex  parte 

Meir  v.  Wilson  

Mellin  v.  Monico 

Mellor  v.  Swire  

Meneilly  v.  McKenzie  

Merchants  Bank  v.  Gillespie 

Merchants  Co.,  Re 

Meyers  v.  Kendrick  

Miller  v.  Confederation  Life  Ass 

Moet  v.  Pickering 

Moffatt  v.  March  

Moore  v,  Jackson 

Morrison  v.  Taylor 

Morse  v.  Thompson  

Moxley  v.  Canada  Atlantic  R.  W.  Co  . . 

Muir  v.  Munro  

Mulholland  v.  Brent  

Mullins  v.  Howell 

Munster  v.  Lamb  

Myers  v.  Defries 

Myers  v.  Defries 

Myers  v.  Hutchinson 


Where  Reported.  Page  of  Yol. 

3  Gr.  310 448 

8 A.  & E.  235  332 

2 Ch.  D.  113 137 

(T.  T.  1 & 2 Vic. ) Robinson  and 

Joseph’s  Dig.  New  Trial,  p.2581.  158 

7 P.  R.  13... 370 

1  B.  C.  Rep.  79  ; 10  Jur.  839  ....  313 
13  P.  R.  135  365 

6 Mod.  108  391 

7 Q.  B.  D.  641 487 

6 A.  R.  6 356 

1 C.  P.  Cooper  358 457 

L.  R.  18  Eq.  340 516 

5 C.  B.  291  401 

12  Q.  B.  D.  497 491 

13  P.  R.  33  79,  212 

3 C.  P.  D.  147 335 

30  Ch.  D.  246  . . . . , 233 

3 E.  & A.  209  5 

10  S.  C.  R.  312 267 

L.  R.  4 Eq.  454  473 

9 P.  R.  363  154 

11  P.  R.  241  217 

8Ch.  D.  372 185 
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Page  447,  line  6 of  head  note,  for  “ch.  47”  read  “ch.  147.” 
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Re  Hime  and  Ledley. 


Execution — Priorities — Removal  of  fi.  fa.  lands  for  renewal — Neglect  to 
replace — Mistake — Time. 


Rule  894  providing  for  the  renewal  of  writs  of  execution  necessarily  in- 
tends the  removal  in  each  case  of  the  writ  out  of  the  actual  possession 
of  the  sheriff  for  the  purposes  of  such  renewal.  This  is  an  exception 
to  the  general  rule,  and  the  time  during  which  a writ  may  for  the  pur- 
poses of  renewal  be  kept  out  of  the  hands  of  the  sheritt  without  inter- 
ference with  the  right  of  priority  is  commensurate  with  the  time 
reasonably  necessary  to  effect  the  renewal ; but  the  exception  cannot 
be  made  to  extend  so  as  to  cover  mistakes,  never  so  honestly  made,  the 
consequence  of  which  is  a failure  to  re-place  the  writ  in  the  hands  of 
the  sheriff  for  so  long  a period  as  six  or  seven  months. 

And  where  H.  placed  a writ  of  fi.  fa.  lands  in  the  hands  of  a sheriff  in 
November,  1883,  and  renewed  it  from  year  to  year  till  October,  1886, 
when  he  removed  it  for  the  purposes  of  renewal  only,  and  by  mistake 
did  not  replace  it  till  April,  1887  : 

Held,  that  he  had  lost  his  priority  over  L.,  a mortgagee,  whose  mortgage 
M as  registered  against  the  land  of  the  execution  debtor  in  July,  1885  ; 
and  it  made  no  difference  that  no  new  rights  had  in  the  meantime  inter- 
vened. 


[January  4,  1889. — Ferguson,  J.] 


An  appeal  by  H.  L.  Hime  from  an  order  of  tbie  Master 
in  Chambers,  directing  payment  of  the  claim  of  one 
Ledley  out  of  a fund  in  Courp  in  priority  to  that  of  the 
appellant. 

The  fund  was  the  surplus  arising  from  the  sale  of  lots 
86  and  87,  plan  431,  Parkdale,  and  was  paid  into  Court  by 
the  first  mortgagee  of  the  property  after  satisfying  his 
own  claim. 

Hime  and  Ledley  were  subsequent  incumbrancers. 

The  facts  are  fully  stated  in  the  judgment. 

The  appeal  was  heard  in  Chambers  on  the  19th  Novem- 
ber, 1888. 
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Aylesworth,  for  the  appellant. 

Carson,  for  the  respondent. 

Judgment  was  delivered  on  the  4th  January,  1889. 

Ferguson, rJ. — The  fund  in  Court  is  said  to  be  about 
$1,600.  It  is  a surplus  arising  upon  a sale  of  the  lands 
under  a power  contained  in  a mortgage  thereon,  which  was 
paid  into  Court  under  the  Trustee  Acts.  The  present  con- 
test is J in  ; regard  to  priorities  of  the  subsequent  incum- 
brancers on  the  same  lands.  As  stated  in  the  argument, 
one  Myers  placed  an  execution  in  the  hands  of  the  sheriff 
on  the  12th  September,  1884;  one  Saunders  on  the  16th 
September,  1884 ; the  former  for  about  $200,  the  latter  for 
about  $300 ; and  these  have  been  regularly  renewed  and 
kept  in  the  sheriff’s  hands  ever  since. 

Mr.  Hime  had  placed  his  writ  in  the  sheriff’s  hands 
prior  to  these,  and  on  the  10th  November,  1883.  This 
was  also  renewed  from  year  to  year  ; but  for  a period  from 
the  beginning  of  October,  1886,  till  the  beginning  of  April, 
1 887,  was  not  in  the  hands  of  the  proper  sheriff  at  all ; 
the  reason  no  doubt  being  a mistake  in  sending  it  with 
other  writs  to  another  sheriff,  as  shewn  by  the  affidavit  of 
Mr.  Malone,  which  was  filed  on  this  application.  This 
writ  is  for  about  $1,000. 

Subsequently  to  the  placing  of  all  these  writs  in  the 
hands  of  the  sheriff  for  execution,  Mr.  Ledley  became 
mortgagee  of  the  equity  of  redemption  in  the  lands,  and 
duly  registered  his  mortgage.  This  mortgage  was  made  in 
June,  1885,  and  was  registered  in  July,  1885,  and  is  for 
about  $760.  The  fund  is  not  sufficient  to  satisfy  all  these 
incumbrancers,  and  in  an  application  in  Chambers  the 
learned  Master  decided  that  the  subsequent  mortgagee, 
Mr.  Ledley,  had  gained  priority  over  Mr.  Hime,  and  that 
his  mortgage  claim,  of  about  this  $760,  should  be  paid  in 
preference  or  prior  to  Mr.  Hime’s  claim  (under  his  writ)  of 
this  sum  of  about  $1,000 ; and  from  this  decision  is  this 
appeal,  the  chief  contention  in  favor  of  Mr.  Hime’s  claim 
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being  that  he  was  first  in  priority  ; that  he,  from  year  to 
year,  for  several  years  regularly  renewed  his  writ,  and 
maintained  such  priority  ; that  the  absence  of  the  writ 
from  the  sheriff’s  office,  for  a period  of  more  than  six  months 
arose  from  a mere  mistake,  which  is  fully  explained  in  the 
affidavits  ; that  there  was  not  on  the  part  of  Mr.  Hime 
any  intention  of  withdrawing  his  writ  from  the  hands  of 
the  sheriff,  but  the  contrary  of  this,  as  shewn  by  the 
regularity  with  which  he  kept  his  writ  on  proper  footing 
for  so  many  years,  and  what  occurred  respecting  this  par- 
ticular occasion  of  renewal,  as  shown  by  the  affidavits ; 
that  Ledley,  the  subsequent  mortgagee,  had  full  notice  and 
knowledge  of  this  writ  having  been  in  the  sheriff’s  hands 
to  be  executed ; that  his,  Ledley ’s,  original  position  will 
not  be  changed  by  the  preserving  of  the  original  priority 
of  Mr.  Hime,  and  that  rights  of  no  other  persons  have 
arisen  or  intervened,  as  no  transaction  was  made  regarding 
the  equity  of  redemption,  and  no  other  writs  were  placed 
in  the  sheriff’s  hands  affecting  these  lands,  during  the  period 
that  Mr.  Hime’s  writ  was  not  in  the  sheriff’s  hands,  by 
reason  of  the  mistake. 

Counsel  for  Mr.  Hime  finally  urged  that  the  question 
was  a mere  question  of  fact,  and  was,  whether  or  not  the 
writ  was  withdrawn : referring  to  Rowe  v.  Jarvis,  13 
C.  P.  495,  and  Muir  v.  Munro,  23  U.  C.  R.  139.  In 
neither  of  these  cases  was  there  such  delay  in  returning 
the  writs  to  the  sheriff',  after  renewal  as  in  this  instance. 
There  was  in  fact  no  unnecessary  delay  at  all.  The  con- 
tention seems  to  have  been  that  the  mere  fact  that  the 
sheriff*  had  parted  with  the  posession  of  the  writ  at  all,  at 
the  instance  of  the  execution  plaintiff,  was  destructive  of 
the  priority  of  the  plaintiff.  See  the  concluding  passage 
in  the  judgment  in  Rowe  v.  Jarvis.  In  Muir  v.  Munro , 
at  p.  142,  the  Court  said : " Cases  may  arise  in  which  it 
may  be  questioned  whether  the  writ  was  withdrawn  from 
the  sheriff’s  hands  for  the  bond  fide  purpose  of  renewal 
where  after  such  withdrawal  there  has  been  needless  and 
unreasonable  delay  in  replacing  it  in  the  sheriff’s  hands,  or 
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where  third  parties  coming  to  the  sheriff’s  office  to  make 
inquiries,  * * may  have  taken  steps  affecting  their 

own  position  or  interests  in  consequence.  Nothing  of  that 
sort  is  suggested  here,  if  it  would  make  any  difference  in 
the  construction  to  he  given  to  the  statute 

I do  not  think  that  either  of  these  cases  is  at  all  like 
the  present  case. 

Counsel  relied  upon  the  statement  in  the  judgment  in 
Rowe  v.  Jarvis,  that  if  the  taking  of  the  writs  from  the 
sheriff’s  office  was  not  with  the  view  of  withdrawing  them, 
there  was  no  withdrawal  of  them  ; and  in  his  argument 
on  this  point  was  forced  to  contend  that  if  by  mistake 
the  writ  had  remained  out  of  the  sheriff’s  hands  during  the 
whole  year,  and  until  it  required  another  renewal,  it  would 
still  retain  its  priority,  because  there  was  no  intention  to 
withdraw  it. 

In  the  case  Trust  and  Loan  Co.  v.  Cuthbert,  13  Gr. 
412,  it  was  held  that  there  was  no  fraud  nor  any  intention 
to  abandon  the  seizure,  and  yet  that  the  writ  lost  priority. 
That  case  was  reversed  on  rehearing,  but  on  a ground 
entirely  different,  which  was  not  taken  at  all  at  the  trial. 
This  case  was  upon  a subject  that  may  well  be  considered 
different  from  the  one  in  the  present  case — namely,  instruc- 
tions to  the  sheriff' while  the  writ  was  in  fact  in  his  hands. 

The  present  appeal  was,  as  I think,  ably  and  skilfully 
argued  on  both  sides.  No  authority  was  referred  to  that 
I can  consider  “ in  point.”  Can  it  be  that  it  is  the  law 
that  a plaintiff  may  take  his  writ  out  of  the  sheriff’s  hands 
for  the  purposes  of  renewal  under  the  provisions  of  the 
statute,  and  by  a mistake,  never  so  honestly  made,  fail  to 
replace  it  in  the  sheriff’s  hands  for  a year,  or  nearly  so,  and 
until  it  requires  a further  renewal,  and  successfully  contend 
that  the  writ  has  been  for  all  this  time  in  the  hands  of  the 
sheriff'  “ to  be  executed  ?”  If  he  cannot  do  this,  can  he  do  so 
when  the  period  is  only  six  or  seven  months  ? Or  does  it 
make  any  difference  in  his  favor  that  no  new  writ  has  been 
placed  in  the  sheriff’s  hands  by  another  in  the  mean  time, 
or  that  no  new  right  has  been  acquired,  through  a trans- 


XIII.] 


RE  HIME  AND  LEDLEY. 


5 


action  respecting  the  property  upon  which  the  writ,  if  in 
the  sheriff’s  hands,  would  attach.  In  the  present  case  I 
would  be  glad  to  decide  in  favor  of  the  contention  on  the 
part  of  the  execution  plaintiff,  Mr.  Hime,  and  to  say  that 
he  should  be  relieved  from  the  effects  of  the  mistake,  if  I 
could  see  my  way  so  to  do ; but  I am  of  the  opinion 
that  a plaintiff  who  has  so  failed  to  replace  his  writ  in 
the  hands  of  the  sheriff,  cannot  so  contend ; and  that  the 
fact  that  no  new  writs  of  other  persons  came  into  the 
sheriff’s  hands,  and  that  no  transaction  in  respect  to  the 
property  took  place  in  the  meantime,  does  not  make  a 
difference.  It  is,  I think,  a matter  of  construction  of  the 
statute  only.* 

Prima  facie,  and  according  to  law,  apart  from  this  stat- 
ute, an  execution  plaintiff  having  his  writ  in  the  hands  of 
the  sheriff,  must  continue  it  there  for  execution,  that  is  to 
say,  the  writ  must  remain  in  the  hands  of  the  sheriff  “ to 
be  executed,”  in  order  to  preserve  his  priority ; and  on 
this  his  right  in  respect  of  priority  depends.  The  statute 
provides  for  the  renewal  of  writs,  and  necessarily,  I think, 
for  the  removal  of  the  writ  in  each  case  out  of  the  actual 
possession  of  the  sheriff  for  the  purposes  of  such  renewal. 
This  seems  an  exception  to  the  general  rule,  and  the  time 
during  which  a writ  may  for  the  purposes  of  renewal  be 
kept  out  of  the  hands  of  the  sheriff,  without  interference 
with  the  right  of  priority,  is,  I think,  commensurate  with 
the  time  reasonably  necessary  to  effect  the  renewal,  although 
the  Courts  may  not  in  any  case  measure  such  time 
very  nicely,  or  with  great  particularity.  In  Meneilly  v. 
McKenzie , 3 E.  & A.  209,  the  time  was  only  fifteen  days. 
But  the  exception  does  not,  I think,  extend,  nor,  so  far  as  I 
am  able  to  perceive,  can  it  be  made  to  extend  so  as  to  cover 
a mistake,  the  consequence  of  which  is  a failure  to  re-place 
the  writ  in  the  hands  of  the  sheriff  for  so  long  a period 
as  elapsed  in  the  present  case  (between  six  and  seven 
months)  it  not  being  contended,  and  there  being  no 


See  R.  S.  0.  (1877)  ch.  66,  sec.  11,  and  Con.  Rule  894. 
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pretence  for  saying,  that  this  was  a reasonable  time 
only  for  the  purposes  of  the  renewal  of  the  writ. 

I am  of  the  opinion  that  the  decision  of  the  learned 
Master  should  be  affirmed,  and  it  is  affirmed  with  costs. 


Wilson  v.  McDonald  et  al. 


Foreign  commission — Evidence  of  a defendant — - Application  of  co-defendant 
— Material  on  application — New  material  on  appeal — Costs. 

The  Court  will  not  hesitate  to  make  an  order  for  a foreign  commission  for 
the  examination  of  a witness  who  is  abroad,  and  whose  presence  cannot 
be  procured  for  the  purpose  of  giving  evidence  in  Court,  because  such 
witness  is  a co-plaintiff  or  co-defendant  of  the  person  applying. 

The  Divisional  Court,  on  appeal,  admitted  evidence  which  was  not  form- 
ally before  the  Master  or  Judge  in  Chambers  below, and  being  satisfied 
that  the  defendant  McD.  could  not  be  induced  to  return  from  abroad  to 
give  evidence,  and  that  his  evidence  was  important  to  the  defendant  C., 
were  of  the  opinion  that  the  latter  was  entitled  to  a commission  to 
examine  McD.  abroad  ; but  gave  no  costs  of  the  appeal. 

[January  7,  1889. — The  Common  Pleas  Division .] 

This  was  an  appeal  by  the  plaintiff  from  an  order  of 
Street,  J.,  reversing  an  order  of  the  Master  in  Chambers 
dismissing  the  application  of  the  defendant  Clark  for  the 
issue  of  a commission  to  take  the  evidence  of  his  co- 
defendant, D.  Mitchell  McDonald,  at  Los  Angeles,  in  the 
State  of  California. 

The  appeal  was  argued  on  the  22nd  November,  1888, 
before  a Divisional  Court  composed  of  Galt,  C.  J.,  Rose 
and  MacMahon,  JJ. 


H.  E.  Ridley , for  the  plaintiff. 

W.  H.  Blake , for  the  defendant  Clark. 

MacMahon,  J. — The  action  is  brought  to  set  aside 
and  rescind  a purchase  by  the  plaintiff  from  the  defendant 
McDonald,  of  certain  shares  in  the  Herr  Piano  Company 
on  the  ground  of  fraud  and  false  representations  alleged  to 
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have  been  made  by  McDonald  at  the  time  of  the  sale;  and 
also  to  restrain  the  negotiation  of  a certain  promissory 
note  for  $4,445,  made  by  the  plaintiff,  and  which  formed 
the  consideration  for  the  transfer  by  the  defendant  Mc- 
Donald of  the  stock. 

The  defendant  McDonald  made  an  assignment  for  the 
benefit  of  his  creditors  to  the  defendant  Clark,  and  the 
promissory  note  in  question  forms  an  asset  in  the  hands 
of  the  assignee. 

The  affidavits  disclose  that  the  estate  of  the  defendant 
McDonald  is  insolvent,  and  that  his  personal  attendance 
as  a witness  cannot  be  procured  at  the  trial,  and  that  the 
defendant  cannot  safely  proceed  to  trial  without  his  evi- 
dence. 

Under  Consol.  Rule  588,  which  is  a transcript  of  sec.  21 
of  ch.  62  of  R.  S.  0.,  1877  : “In  case  the  plaintiff  or  defen- 
dant in  any  action  in  the  High  Court  * * is  desirous 

of  having  at  the  trial  thereof  the  testimony  of  any  aged  or 
infirm  person  resident  within  Ontario,  or  of  any  person  who 
is  about  to  withdraw  therefrom,  or  who  is  residing  without 
the  limits  thereof,  the  Court  in  wdiich  the  action  is  pending, 
or  a Judge  thereof,  may,  upon  the  motion  of  such  plaintiff 
or  defendant,  and  upon  hearing  the  parties,  order  the  issue 
of  a commission  * * to  take  the  examination  of  such 

person  or  persons  respectively.” 

On  the  issues  raised  in  this  case  it  is  apparent  that  the 
evidence  of  McDonald  will  be  most  important  to  the 
defence  of  his  co-defendant,  Clark.  But  it  is  urged  that 
McDonald  being  a party  defendant  to  the  action,  he  should 
be  present  in  Court  to  enable  the  plaintiff  to  cross-examine 
him  regarding  the  alleged  fraud  in  connection  with  the 
sale  by  him  of  the  stock. 

Without  discussing  the  question  as  to  whether  McDonald 
is  an  essential  party  defendant  to  the  proper  determination 
of  the  issues  raised  in  the  action,  it  is  unquestionable  that 
if  Clark  had,  as  assignee  of  McDonald’s  estate,  brought 
suit  against  the  present  plaintiff  to  recover  the  amount  of 
the  promissory  note,  the  negotiation  of  which  is  now  sought 
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to  be  restrained,  McDonald  need  not  have  been,  and  we  can 
safely  assume  that  he  would  not  have  been,  made  a party 
plaintiff  to  such  action. 

Had  such  action  been  brought  by  Clark  against  the 
plaintiff,  'and  a proper  case  been  made  out,  Clark  would 
have  been  entitled  to  have  McDonald’s  evidence,  as  a wit- 
ness, taken  under  commission. 

It  is  not  necessary,  however,  to  narrow  the  question  to 
the  extent  above  indicated. 

Where  a party  to  an  action  brings  “ before  the  Court 
such  circumstances  as  will  satisfy  the  Court  that  it  is  for 
the  interests  of  justice  that  the  witness  should  be  examined 
abroad,”  the  Court  will  not  hesitate  to  make  an  order  for 
the  issue  of  a commission  for  the  examination  of  such 
witness  who  is  abroad,  and  whose  presence  cannot  be  pro- 
cured for  the  purpose  of  giving  evidence  in  Court,  whether 
such  witness  be  a co-plaintiff  or  co-defendant  of  the 
person  applying,  or  not. 

The  application  in  this  case  cannot  be  regarded  by 
any  means  as  an  application  by  a defendant  to  have  his 
own  evidence  taken  abroad  under  a commission,  which 
would  be  considered  in  a different  light,  and  must  neces- 
sarily be  dealt  with  upon  somewhat  different  principles 
from  those  cases  where  it  is  sought  to  procure  the  evidence 
of  an  ordinary  witness  abroad  by  means  of  a commission. 

Where  an  application  is  made  on  behalf  of  either  the 
plaintiff  or  the  defendant  in  the  suit,  to  have  his  own 
evidence  taken  under  commission,  as  was  the  case  in 
Berdan  v.  Greenwood , 20  Ch.  D.  761  (note),  care  will 
be  taken  by  the  Court  to  see  that  the  issue  of  a commission 
is  not  made  a pretence  for  the  avoidance  by  such  party  of 
oral  cross-examination  in  Court. 

Cotton,  L.  J.,  in  Lawson  v.  Vacuum  Brahe  Co.,  27 
Ch.  D.  at  p.  143,  puts,  in  clear  language,  what  is  re- 
quired to  be  shewn  by  a party  to  a suit  in  order  to  the 
procurement  of  a commission  to  examine  a witness  abroad. 
He  says : “ If,  however,  it  could  be  shewn  that  he  (the 
witness)  could  not  be  induced  to  come  here,  or  that  the 
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plaintiff  could  not  reasonably  be  expected  to  bring  him 
here,  I think  it  would  be  right  to  give  leave  to  examine 
him  abroad,  and  it  would  be  for  the  Court  or  the  jury  at 
the  trial  to  determine  how  far  the  weight  of  his  evidence 
was  affected  by  their  not  having  seen  or  heard  him.” 

The  material  before  us  satisfies  the  Court  that  McDonald 
could  not  be  induced  to  return  to  Ontario  for  the  purpose 
of  giving  evidence  as  a witness  in  this  cause.  His  estate 
is  insolvent,  and  no  personal  benefit  can  result  to  him,  no 
matter  what  may  be  the  result  of  the  litigation. 

We  think  the  defendant  Clark  has,  by  means  of  the 
additional  material  allowed  to  be  filed  since  the  appeal 
came  before  the  Divisional  Court,  made  out  a case  entitling 
him  to  the  issue  of  a commission  for  taking  McDonald’s 
evidence  in  California,  and  the  appeal  must  therefore  be 
dismissed. 

The  material  before  the  learned  Master  in  Chambers 
was  wholly  insufficient  upon  which  to  found  an  applica- 
tion for  the  issue  of  a commission,  so  the  Master  was 
perfectly  right  in  his  refusal  to  grant  the  order.  But 
when  the  matter  was  before  my  brother  Street,  he  was 
informed  of  all  the  facts  which  were  brought  before  the 
Divisional  Court,  and  which  were,  as  far  as  the  defendant 
McDonald’s  position  is  concerned,  matters  of  public  noto- 
riety, and  it  was  upon  the  facts  so  disclosed  Mr.  J ustice 
Street  allowed  the  appeal. 

We  therefore  think  that  upon  the  evidence,  as  before  us, 
there  should  be  no  costs  of  the  appeal  to  the  Divisional 
Court. 

Galt,  C.  J.,  and  Bose,  J.,  concurred. 

Appeal  dismissed. 
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Odell  v.  Bennett  et  al 


Counter-claim— Slander  of  title — Mortgage  action — Inconvenience — Delay — 

Rule  374. 

A counter-claim  for  damages  by  reason  of  false  and  depreciatory  state- 
ments with  regard  to  the  value  of  the  mortgaged  premises  having  been 
set  up  by  the  defendants  in  an  ordinary  mortgage  action,  an  order 
striking  it  out  under  Rule  374  wTas  affirmed,  as  well  on  the  ground  of 
inconvenience  in  trying  the  action  and  counter-claim  together,  as  on 
the  ground  that  the  counter-claim  was  filed  for  delay. 

McLean  v.  Hamilton  Street  R.  W.  Go.,  IIP.  R.  193,  and  Central  Bank  v. 
Osborne,  12  P.  R.  160,  followed. 

[January  9,  1889. — Robertson,  J.] 

This  was  an  appeal  by  the  defendants  from  an  order 
made  by  the  local  Master  at  Ottawa  striking  out  the 
defendants’  counter-claim. 

The  action  was  begun  on  the  9th  October,  1888,  and  was 
an  ordinary  mortgage  action,  the  plaintiff  claiming  pay- 
ment and  possession. 

The  defendants  in  their  statement  of  defence  said  noth- 
ing as  to  the  making  of  the  mortgage,  or  the  amount  due, 
&c.,  but  admitted  that  they  were  each  entitled  to  the 
equity  of  redemption,  and  by  way  of  counter-claim  alleged 
that  on  or  about  the  11th  September,  1888,  the  plaintiff 
put  up  and  offered  for  sale  the  mortgaged  premises  in 
question  without  having  sufficiently  or  properly  advertised 
them,  and  by  intentional  negligence  endeavored  to  lessen 
the  market  value  of  the  property,  and  that  the  plaintiff 
maliciously  circulated  false  and  depreciatory  statements 
as  to  the  property,  through  the  city  of  Ottawa,  thereby 
diminishing  the  value  of  the  property  more  than  one- 
half  ; and  that  by  reason  of  the  plaintiff  having  so  acted, 
the  defendants  sustained  damages  to  the  amount  of 
$1,200,  for  which  they  counter-claimed. 

The  plaintiff  applied  under  Con.  Rule  374  to  exclude 
the  counter-claim,  filing  an  affidavit  of  his  solicitor 
that  he  was  advised  and  believed  that  the  counter-claim 
would  tend  to  prejudice,  embarrass,  and  delay  the  fair  trial 
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of  the  action,  and  that  it  was  put  in  for  the  purpose  of 
delay  only.  This  affidavit  was  not  answered  or  contra- 
dicted, and  upon  it  the  local  Master  made  the  order 
appealed  from. 

The  appeal  was  argued  in  Chambers  on  the  26th  Novem- 
ber, 1888. 

Hoyles,  for  the  appeal. 

E.  T ay  lour  English,  contra. 

Judgment  was  delivered  on  the  9th  January,  1889. 

Robertson,  J.,  referred  to  Canadian  Securities  Co.  v. 
Prentice,  9 P.  R.  324 ; Gray  v.  Webb,  21  Ch.  D.  802  ; 
McLean  v.  Hamilton  Street  Railway  Co.,  11  P.  R.  193  ; 
Central  Bank  v.  Osborne,  12  P.  R.  160,  and  cases  there 
cited,  and  concluded  : 

Now,  in  addition  to  the  reasons  given  in  the  cases,  there 
is  one  which  the  defendants  in  the  case  before  me  have  not 
answered,  viz : that  sworn  to  in  the  affidavit  filed  on  the 
application  before  the  local  Master,  that  the  “ counter-claim 
is  put  in  for  the  purpose  of  delay  only.” 

Concurring  as  I do  in  the  reasons  given  by  the  late  Mr. 
Justice  O’Connor,  in  McLean  v.  Hamilton  Street  Railway 
Co.,  as  to  the  inexpediency  and  inconvenience  of  trying  in 
one  suit  two  causes  of  action,  each  of  which  depends  on 
nice  distinctions  of  law  and  fact,  and  in  one  of  which  the 
Judge  controls  the  law,  and  the  jury  the  facts,  wffiile  in 
the  other  the  jury  are  judges  of  both  the  law  and  the  facts, 
and  which  opinion  is  supported  by  the  judgment  of  the 
Court  in  Central  Bank  v.  Osborne,  and  which  latter  case, 
it  seems  to  me,  has  clearly  settled  the  practice  in  this 
regard,  I am  of  opinion  this  appeal  should  be  dismissed 
with  costs. 
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Moses  v.  Moses. 


Costs — Scale  of — Jurisdiction  of  Division  Court — Ascertainment  of  amount. 


The  defendant  signed  a writing  in  these  words:  “Brantford,  Oct.  9th, 
1886.  If  anything  happens  to  me  sudden,  this  is  to  insure  my  son 
Joseph  (the  plaintiff)  to  take  $100  from  his  sister  Hannah’s  share,  to 
repay  money  lent  to  her  ; if  I live  until  this  time  next  year  I will  settle 
• it  with  him.” 

Held,  that  this  was  not  a sufficient  ascertainment  of  the  amount  due,  by 
the  signature  of  the  defendant,  within  the  meaning  of  R.  S.  0.  ch.  51, 
sec.  70,  to  allow  of  a claim  upon  it  and  other  items  (amounting  to  about 
$60)  being  joined  in  a Division  Court  action. 

McDermid  v.  McDermid , 15  A.  R.  287,  followed. 

Re  Graham  v.  Tomlinson,  12  P.  R.  367,  referred  to. 


[January  9,  1889.—  Robertson,  J.] 

This  was  an  application  by  the  plaintiff  by  way  of  appeal 
from  the  decision  of  the  local  registrar  and  taxing  officer 
at  Brantford,  who  refused  to  tax  to  the  plaintiff  costs  on 
the  County  Court  scale,  holding,  as  he  did,  that  the  plain- 
tiff was  only  entitled  to  Division  Court  costs. 

The  action  was  brought  in  the  Chancery  Division  of  the 
High  Court,  and  was  tried  at  the  Assizes  at  Brantford  in 
May  last  before  Rose,  J.,  without  a jury,  and  he  ordered 
judgment  to  be  entered  for  the  plaintiff  for  $116.91,  made 
up  as  follows  : 

“ The  plaintiff  will  be  entitled  to  recover  for  money, 
paid  for  spectacles  and  expenses,  as  I stated  at 


the  hearing,  the  sum  of $11  25 

For  money  lent  to  defendant  (£10  stg.)  48  66 

“ to  plaintiff’s  sister  100  00 


$159  91 

I allow  as  credit  money  paid  to  plaintiff  by  defen- 
dant   45  00 


$116  91 

In  view  of  the  dealings  between  the  parties,  I do  not 
allow  interest  to  either  party.  The  plaintiff  will  take 
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such  costs  as  the  statute  and  rules  allow.  I do  not  inter- 
fere ; and  the  defendant  will  be  entitled  to  any  set-off 
secured  to  him  under  the  said  statute  and  rules.” 

The  appeal  was  argued  in  Chambers  on  the  17th 
December,  1888. 

Aylesworth,  for  the  appeal. 

Fullerton,  contra. 

Judgment  was  delivered  on  the  9th  January,  1889. 

Robertson,  J. — The  defendant  contends  that  the  plain- 
tiff is  only  entitled  to  such  costs  as  he  would  be  if  the 
action  had  been  tried  in  the  Division  Court,  as  that  Court- 
had  jurisdiction,  on  the  ground  that  the  principal  item  in 
the  account  or  claim  allowed — that  of  $100  lent  to  plain- 
tiff s sister — was  ascertained  by  the  signature  of  the  defen- 
dant (see  R.  S.  0.  ch.  51,  sec.  70),  and  the  document  referred 
to  is  in  these  words  : 

“Brantford,  October  9,  1886. 

“ If  any  thing  happens  to  me  sudden,  this  is  to  insure 
my  son  J oseph  to  take  one  hundred  dollars  from  his  sister 
Hannah’s  share,  to  repay  money  lent  to  her ; if  I live  until 
this  time  next  year,  I will  settle  it  with  him. 

“ (Sgd.)  Joseph  Moses.” 

The  question,  therefore,  is  : Could  the  plaintiff  succeed 
in  the  action  by  merely  proving  the  signature  “Joseph 
Moses,”  to  be  that  of  the  defendant?  Would  he  not  be 
obliged  to  prove  something  more  than  that  fact  ? In  my 
judgment  he  would,  viz.,  that  he  had  lent  that  much  money 
to  his  sister  Hannah,  or  whatever  amount  he  had  lent  to 
her.  If  he  had  not  lent  her  $100,  but  say  $90,  he  would 
have  to  prove  that  fact  ; he  could  not  recover  unless  he 
did,  and  he  could  only  recover  for  the  amount  actually 
lent  to  her,  not  exceeding  $100.  So  that  the  amount  of 
the  debt  or  demand  was  not  ascertained  by  the  signature 
of  the  defendant.  And  I refer  to  the  late  case  of  McDermid 
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v.  McDermid,  15  A.  R 287,  as  being  directly  in  point,  as 
settling  the  question  which  was  somewhat  disturbed  by 
the  case  of  Re  Graham  v.  Tomlinson,  12  P.  R.  367.  I am, 
therefore,  of  opinion  that  the  local  taxing  officer  was  in 
error  in  the  conclusion  he  came  to,  and  I direct  that  he  tax 
to  the  plaintiff  his  costs  of  this  action  on  the  County  Court 
scale,  and  that  the  defendant  be  allowed  to  set  off  against 
the  judgment  of  the  plaintiff  for  debt  or  damages  and  costs 
thus  to  be  taxed  to  him,  the  difference  of  the  costs  of  his 
defence  between  the  higher  scale  and  County  Court  scale, 
and  I allow  the  plaintiff  the  costs  of  this  motion  and  inci- 
dent thereto,  to  be  added  to  his  judgment  for  debt  and 
costs  ; said  costs  also  to  be  allowed  on  the  County  Court 
scale. 

[An  appeal  from  this  decision  has  been  argued  and  is  standing  for  judg- 
ment before  the  Chancery  Divisional  Court. — Rep.] 


Queen  Victoria  Niagara  Falls  Park  Commissioners  v. 
Howard  et  al. 


Discovery — Particulars — Title — Form  of  order — Disclosing  evidence 
relied  on. 

The  practice  in  ordering  particulars  depends  in  this  Province  on  the 
inherent  jurisdiction  of  the  Court  to  prevent  injustice  being  done  ; the 
rules  in  force  in  England  not  having  been  adopted  here. 

In  an  action  of  trespass  to  land  the  defendants  pleaded  a lease  from  the 
Dominion  Government,  and  that  the  landshad  been  vested  in  the  Gov- 
ernment as  ordnance  lands.  This  was  pleaded  in  an  unexceptionable 
manner,  and  no  affidavit  was  filed  by  the  plaintiffs  to  shew  that  they 
were  unable  to  reply  without  further  disclosure.  An  order  was  made 
by  the  Master  in  Chambers  for  particulars  of  the  facts  and  means  by 
which  and  the  time  at  which  the  lands  became  ordnance  lands.  It  did 
not  appear  that  the  defendants  had  any  special  means  of  information  as 
to  the  matter  of  title,  not  open  to  the  plaintiffs. 

Held,  that  the  order  was  wrong  in  form,  and  should  not  have  been  made 
in  this  case  ; for  a party  is  not  obliged  to  disclose  upon  what  evidence 
he  relies,  or  by  what  means  he  is  going  to  prove  his  contention. 

[January  10,  1889. — Boyd,  C.] 

In  this  action  the  plaintiffs  complained  that  the  defen- 
dants had  entered  upon  their  lands,  and  begun  to  construct 
an  elevator  and  tramway  thereon. 

The  defendants  in  their  defence  claimed  title  to  so  much 
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of  the  land  as  would  enable  them  to  construct  the  works 
they  had  commenced,  by  virtue  of  a grant  by  way  of  lease 
to  them  by  the  Queen  on  the  22nd  July,  1887,  in  pursu- 
ance of  an  order  of  the  Governor  General  of  the  Dominion 
of  Canada  in  Council,  in  which,  as  the  defendants  alleged, 
the  title  to  the  lands  was  vested. 

The  plaintiffs  obtained  an  order  compelling  the  defen- 
dants to  amend  their  defence  by  stating  the  nature  and 
extent  of  the  title  of  the  Dominion,  and  how  and  when  it 
was  acquired  ; and  under  this  the  defendants  amended  their 
defence  by  the  statement  that  the  fee  simple  had  been 
vested  in  the  Dominion  as  ordnance  property  under  and 
by  virtue  of  the  British  North  America  Act,  1867,  and  at 
the  time  when  such  Act  came  into  effect. 

The  plaintiffs  moved  to  compel  a further  amendment, 
complaining  that  this  did  not  go  far  enough — that  the 
defendants  should  shew  how  the  lands  in  question  became 
ordnance  lands. 

The  Master  in  Chambers  refused  this  motion,  and  Fer- 
guson, J.,  on  the  12th  November,  1888,  affirmed  the  refusal, 
without  prejudice  to  an  application  for  particulars. 

On  the  13th  December,  1888,  the  plaintiffs  moved  for 
particulars  under  the  amended  defence,  and  an  order  was 
made  by  the  Master  in  Chambers  directing  the  defendants 
to  deliver  full  particulars  in  writing  specifying  the  facts 
and  the  means  by  which  they  alleged  that  the  premises  in 
question  became  ordnance  lands,  and  within  reasonable 
limits  the  time  at  which  they  became  ordnance  lands,  or 
in  default  that  the  statement  of  defence  be  struck  out. 

From  this  order  the  defendants  appealed,  and  the  appeal 
was  argued  in  Chambers  on  the  7th  January,  1889. 

H.  Symons,  for  the  appeal. 

Irving,  Q.C.,  contra. 

The  following  authorities  were  referred  to  : 7 Vic.  (Can.) 
ch.  11  ; Philipps  v.  Philipps,  4 Q.  B.  D.  127;  Harris  v. 
Jenkins,  22  Ch.  D.  481 ; Spelling  v.  Fitzpatrick , 38  Ch. 
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D.  410 ; Evelyn  v.  Evelyn , 42  L.  T.  248  ; Bristow  v.  Cor - 
mican,  3 App.  Cas.  641  ; Harrison' s C.  L.  P.  Act,  p.  511 ; 
Con.  Rule  399  ; Wilsons  Judicature  Acts,  6th  ed.,  205, 
(Form  No.  70). 

Judgment  was  delivered  on  the  10th  January,  1889. 

Boyd,  C.--The  practice  in  ordering  particulars  depends 
in  this  Province  on  the  inherent  jurisdiction  of  the  Court 
to  prevent  injustice  being  done.  In  England  it  depends 
on  certain  rules  relating  to  particulars  which  have  not 
been  adopted  here,  but  even  under  the  English  practice, 
which  goes  farther  than  ours,  I do  not  think  the  present 
order  could  be  upheld. 

The  contest  is  respecting  a strip  of  land  along  the  bank 
of  the  Niagara  River,  which  is  claimed  b}7  the  plaintiffs  as 
part  of  the  Queen  Victoria  Niagara  Falls  Park,  and  by 
the  defendants  under  lease  from  the  Dominion  Govern- 
ment as  part  of  the  ordnance  lands. 

The  defendants  have  pleaded  in  an  unexceptionable 
manner,  but  the  order  now  in  appeal  directs  them  to  give 
particulars  specifying  the  facts  and  the  means  by  which 
they  allege  the  premises  in  question  became  ordnance  lands, 
and  within  reasonable  limits  the  time  at  which  they  so 
became  ordnance  lands,  or  in  default  that  the  statement  of 
defence  be  struck  out.  There  is  no  material  before  me 
shewing  that  the  plaintiff  is  unable  to  reply  without  this 
disclosure,  and  for  this  reason  I consider  the  order  wrong 
in  form.  The  utmost  should  have  been  to  declare  that  the 
defendant  be  not  allowed  to  give  evidence  in  support  of 
his  defence,  except  in  so  far  as  he  furnished  particulars. 

But  even  such  an  order  ought  not  to  be  made  in  this  case. 
It  does  not  appear  that  the  defendants  have  any  special 
means  of  information  on  the  matter  of  title  which  is  not 
open  to  the  plaintiff,  and  indeed  the  appeal  was  argued  on 
the  ground  of  their  being  a great  number  of  documents  in 
the  hands  of  both  parties,  and  it  was  said  on  the  one  hand 
by  the  plaintiffs  that  the  defendants  should  indicate  what 
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they  relied  upon,  and  on  the  other  that  the  plaintiffs 
could  judge  of  the  effect  of  these  instruments  as  well  as 
the  defendants. 

I think  the  order  in  substance  infringes  upon  the  prin- 
ciple that  a party  is  not  obliged  to  disclose  upon  what  evi- 
dence he  relies,  or  by  what  means  he  is  going  to  prove  his 
contention,  and  for  this  reason  I allow  the  appeal.  Costs 
will  be  costs  in  the  cause  in  any  event  to  the  defendants. 


Hyne  y.  Brown. 

Infant — Defendant  in  action  of  tort — Appointment  of  guardian — Rule  261. 

In  an  action  of  seduction  brought  against  an  infant,  the  defendant  was 
served  personally,  and  entered  an  appearance  in  person. 

Held , that  the  common  law  practice  referred  to  in  Rule  26 1 means  the 
practice  by  which  a real  guardian  and  not  a fictitious  one  w'as  ap- 
pointed ; and  an  order  was  made  requiring  the  defendant  to  appear  by 
guardian  within  six  days,  and  in  default  that  the  plaintiff  should  be 
at  liberty  to  appoint  a guardian  for  him,  the  consent  of  such  guardian 
being  shewn,  as  also  that  he  had  no  interest  adverse  to  the  defendant. 

[January  11,  1889.—  Street,  J.] 


This  was  an  action  of  seduction.  The  defendant  was  an 
infant,  and  was  personally  served  with  the  writ  of  sum- 
mons, and  entered  an  appearance  in  person. 

The  plaintiff  thereupon  served  him  with  a notice  of 
motion  for  an  order  that  the  defendant  should,  within  six 
days  after  the  return  day  of  the  motion,  name  and  appoint 
a guardian  by  whom  he  might  defend  the  action,  and  in 
default  of  such  appointment,  that  John  Doe  be  appointed 
as  such  guardian. 

No  one  appeared  for  the  infant  upon  the  motion,  which 
was  made  in  Chambers  on  the  9th  Januaiy,  1889. 

Kappele  supported  the  motion. 

Judgment  was  delivered  on  the  11th  January,  1889. 

3 — YOL.  XIII  O.P.R. 
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Street,  J. — I think  the  motion  is  not  according  to  the 
practice  intended  by  Con.  Rule  261,  which  is  as  follows  : 
“ When  the  infant  is  [person ally  served,  and  is  not 
represented  by  the  official  guardian,  there  may  be  a 
guardian  appointed  for  the  infant  as  in  actions  at  com- 
mon law  before  the  Judicature  Act.”  I think  the  guardian 
who  is  appointed  must,  under  our  present  system,  be  a real 
and  not  a fictitious  one,  and  that  the  reference  to  the 
common  law  practice  formerly  prevailing  means  the 
practice  by  which  a real  guardian  and  not  the  fictitious 
J ohn  Doe  was  assigned  to  the  infant. 

The  order  may  go  requiring  the  defendant  to  appear  by 
guardian  within  six  days  after  service  of  it  upon  him,  and 
in  default  that  the  plaintiff  may  be  at  liberty  to  appoint  a 
guardian  for  him. 

Upon  the  production  of  this  order  with  an  affidavit  of 
service,  and  upon  its  being  shewn  that  the  defendant  has 
not  appeared  by  his  guardian,  a guardian  ad  litem  who  is 
willing  to  act  will  be  assigned  to  the  defendant  according 
to  the  practice  laid  down  in  Archbold's  Practice,  12th  ed., 
p.  1240 ; the  consent  of  the  guardian  being  shewn,  and 
that  he  has  no  interest  adverse  to  the  defendant. 

Costs  of  the  order  and  appointment  to  be  costs  in  the 


cause. 
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Re  Prittie  Trusts. 

Trustees — Remuneration — Exchange  of  securities — Collection  of  rents. 

Trustees  under  a marriage  settlement  exchanged  an  investment  of  the 
estate  in  Manitoba  lands  into  the  stock  of  a land  company.  Nothing 
by  way  of  income  had  ever  been  realized  from  either  land  or  stock,  and 
it  was  stated  that  both  were  valueless.  The  responsibility  of  making 
the  exchange  was  taken  away  by  the  consent  of  the  persons  interested. 
Held,  that  a percentage  upon  the  nominal  value  of  the  stock  was  not  the 
way  to  arrive  at  the  trustees’  remuneration,  but  that  they  should  be 
allowed  a sum  to  cover  their  trouble  in  making  the  exchange  ; and  the 
allowance  made  by  a referee  was  reduced  from  $162.50  to  $50. 

■Certain  rents  were  collected  by  the  trustees  through  an  agent,  whom  they 
paid  by  commission. 

Held,  that  they  were  justified  in  employing  an  agent  to  make  the  actual 
collections  for  them,  but  were  bound  to  look  after  the  agent,  and  for 
their  care,  trouble,  and  responsibility  were  entitled  to  an  allowance  of 
two  and  a half  per  cent,  upon  the  rents  collected. 

[January  11,  1889. — Street , J.] 

John  Downey  and  Warring  Kennedy  were  trustees 
under  the  marriage  settlement  of  Jane  Prittie,  and  under 
an  order  of  reference  the  Registrar  of  the  Queen’s  Bench 
Division  took  their  accounts  and  ascertained  their  com- 
pensation as  trustees,  preparatory  to  their  discharge. 

This  was  an  appeal  and  cross-appeal  from  the  Regis- 
trar’s report,  argued  on  the  8th  January,  1889,  before 
Street,  J.,  in  Court. 

Moss,  Q.  C.,  for  the  trustees. 

W.  H.  C.  Kerr,  for  the  cestui  que  trust. 


The  facts  appear  in  the  judgment,  which  was  delivered 
on  the  11th  January,  1889. 

Street,  J. — The  Registrar  has  found  the  trustees, 
Messrs.  Downey  and  Kennedy,  entitled  to  a balance  of 
$503.65,  after  taking  their  accounts.  Both  the  trustees 
and  Mrs.  Prittie  appeal  against  this  finding. 

The  Registrar  has  allowed  the  trustees  a commission  of 
one  per  cent,  upon  the  exchange  into  the  stock  of  a land 
company  of  certain  lands  in  Manitoba,  included  in  the 
marriage  settlement.  It  does  not  appear  that  anything  in 
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the  way  of  income  has  ever  been  realized  from  either  the 
lands  or  the  stock  into  which  they  were  converted.  No 
evidence  was  given  as  to  the  value  of  the  lands  or  of 
the  stock  ; and  it  was  stated  by  counsel  for  Mrs.  Prittie 
that  both  are  valueless.  Under  these  circumstances,  I 
think  a percentage  upon  the  nominal  value  of  the  stock 
was  not  the  way  to  arrive  at  the  trustees’  remuneration, 
but  that  they  should  be  allowed  a sum  to  cover  their 
trouble  in  making  the  exchange — their  responsibility 
appears  to  have  been  taken  away  by  the  consent  of  the 
persons  interested  to  the  exchange  being  made.  I think 
the  allowance  of  $162.50  should  be  reduced  to  $50.  I do  not 
see  any  ground  for  disturbing  any  other  allowance  against 
which  Mrs.  Prittie  has  appealed. 

The  trustees  ask  that  they  may  be  allowed  a proper 
remuneration  for  the  collection  of  $5,800.41  rents  of  pro- 
perties belonging  to  the  trust  estate.  The  Registrar  has 
refused  to  allow  them  any  thing  in  respect  of  this  item  in 
their  accounts,  because  the  rents  were  collected  by  them 
through  an  agent  whom  they  have  paid  by  commission. 

I think  that  this  does  not  disentitle  them  to  an  allow- 
ance for  their  own  care,  trouble,  and  responsibility  in 
connection  with  these  rents.  The  collections  have  been 
in  large  and  small  sums,  extending  over  several  years,  and 
involved  care  and  attention  on  their  part.  They  were 
justified  in  employing  an  agent  to  make  the  actual  collec- 
tions for  them ; but  they  were  bound  to  look  after  the 
agent  they  employed.  I think  they  should  have  a com- 
mission of  two  and  a half  per  cent,  upon  this  amount  as 
their  remuneration,  making  $145. 

The  amount  found  due  by  the  Registrar  will,  therefore, 
be  increased  by  this  sum  of  $145,  and  will  be  reduced  by 
the  sum  of  $112.50,  and  the  report  should  be  amended  by 
stating  the  balance  due  the  trustees  to  be  $5-16.15.  The 
other  item  in  the  trustees’  notice  of  appeal  is  disallowed. 

As  each  party  appealing  has  been  partially  successful 
and  partially  unsuccessful,  there  should  be  no  costs  of 
either  appeal. 
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Re  Anderson  and  Barber. 


Interpleader — Intercepting  rent — Action  J or  rent  in  County  Court — Appli- 
cation by  tenant  to  High  Court  for  interpleader  order — Entitling  of 
affidavits — Garnishment  by  Division  Court  creditors — Charging  order 
— Rules  llJf-L  et  seq.,  1162  etseq. — Costs. 

Rent  being  due  by  A.  to  B.,  A.  was  served  as  garnishee  with  Division 
Court  summonses  by  E.  and  G. , each  claiming  part  of  the  rent.  A. 
refusing  to  pay  his  reut  unless  he  was  protected  from  these  claims,  he 
was  sued  by  13.  for  the  full  amount  of  the  rent  in  a County  Court. 
Before  this  action  was  begun,  G.  presented  to  A.  an  order  upon  him 
signed  by  B.  for  part  of  the  rent  due. 

A applied  to  a Judge  of  the  High  Court  of  Justice  in  Chambers  for  an 
interpleader  order.  The  affidavits  on  which  he  moved  were  entitled 
•‘In  the  H.  C.  J.,  Chy.  Div.,  between  A.,  applicant,  and  B.  and  others, 
claimants.” 

Held , that  A.  was  entitled  to  be  relieved  by  calling  on  the  rival  parties 
to  interplead,  under  the  procedure  indicated  by  Rules  1141  et  seq.;  and 
an  objection  to  the  manner  of  entitling  the  affidavits  was  overruled. 
There  was  no  jurisdiction  in  the  County  Court  to  give  relief  by  way  of 
interpleader  in  the  action  brought  by  B.;  the  jurisdiction  in  that  Court 
being  limited  by  Rules  1162  et  seq.  to  proceedings  against  abscond- 
ing debtors,  and  after  judgment  when  execution  has  issued.  G.’s 
claim  might  have  been  litigated  in  the  County  Court,  and  would  not 
have  been  the  subject  of  interpleader  proceedings  ; but  the  order  made 
being  for  a stay  of  the  County  Court  action  and  payment  into  Court  by 
A.  of  the  rent,  G.’s  claim  should  be  the  subject  of  inquiry  in  the  High 
Court. 

Held,  also,  that  A.  ’s  costs  of  the  application  should  be  borne  by  E.  and 
G.,  who  submitted  to  have  their  claims  barred,  and  who  had  been  the 
cause  of  the  expense  and  delay,  and  that  there  should  be  no  costs  to 
either  party  of  the  County  Court  action. 

[January  14,  18S9. — Boyd,  C.] 

An  application  by  George  A.  Anderson,  under  Consoli- 
dated Rules  1141  et  seq.,  for  an  interpleader  order,  under 
the  circumstances  set  out  in  the  judgment. 

The  affidavits  on  which  the  motion  was  made  were 
entitled  “ In  the  H.  C.  J.,  Chy.  Div.,  between  A.,  applicant, 
and  B.  and  others,  claimants,”  and  objection  was  taken  on 
that  ground. 

The  application  was  argued  in  Chambers  on  the  7th 
January,  1889,  and  an  interim  order  was  then  made  stay- 
ing proceedings,  &c.,  as  mentioned  in  the  judgment. 


Justin,  for  the  applicant. 

W.  R.  Meredith,  Q.  C.,  for  the  claimants  Elliott  &;  Son. 
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Hoyles,  for  the  claimant  Grayclon. 

F.  R.  Rowell , for  the  claimant  Barber. 

Robinette , for  the  claimant  Goodison. 

Judgment  was  delivered  on  the  14th  January,  1889. 

Boyd,  C. — Rent  being  due  by  the  applicant,  Anderson,, 
under  a lease  made  by  Robert  B.  Barber  to  him,  he  was 
served  with  a Division  Court  garnishee  summons  and 
attaching  order  by  Elliott  & Son  for  part  of  the  amount, 
and  by  a second  garnishee  proceeding  in  the  Division 
Court  on  behalf  of  one  Goodison  foi  another  part  of  the 
rent.  These  Division  Court  creditors  claimed  that  the 
lease  was  really  made  on  behalf  of  the  father  of  the  said 
Robert  B.  Barber,  and  took  this  way  of  intercepting  the 
payment  of  the  rent.  The  applicant  refusing  to  pay 
unless  protected  from  these  claims  was  sued  by  R.  B. 
Barber  for  the  full  amount  of  the  rent  in  the  County 
Court  of  York.  This  conflict  of  claims  entitles  the  appli- 
cant to  be  relieved  by  calling  upon  the  rival  parties  to 
interplead.  The  manner  of  procedure  is  now  regulated  b;y 
the  Con.  Rules  1141,  &c. ; and  I overrule  the  objec- 
tion as  to  the  entitling  of  the  affidavits  on  which  the 
motion  is  made. 

There  was  no  jurisdiction  in  the  County  Court  to 
give  relief  by  way  of  interpleader  in  the  action  brought 
by  the  landlord.  The  jurisdiction  in  that  Court  is  limi- 
ted by  Con.  Rules  1162,  &c.,  to  proceedings  therein  against 
absconding  debtors  and  after  judgment  where  execu- 
tion has  issued.  While  I stayed  proceedings  in  the 
County  Court,  upon  the  amount  involved  being  paid 
into  Court,  I directed  the  Division  Court  applications 
to  proceed — the  result  has  been  that  Goodison  has  with- 
drawn from  the  contest,  and  Elliott  & Son  have  had  the 
matter  enlarged  till  the  next  Court  in  March.  Mr.  Mere- 
dith, who  represented  these  last  claimants  before  me, 
said  that  if  it  was  found  there  was  jurisdiction  to  en- 
tertain this  interpleader  application,  he  did  not  desire 
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an  issue.  From  this  it  follows  that  if  the  Elliotts  will  not 
interplead,  their  claim  should  be  barred,  and  I so  declare. 
There  is  also  another  claim  made  for  some  fifty -six  dol- 
lars by  one  Graydon,  under  an  order  signed  by  Barber 
and  presented  to  the  applicant  on  the  6th  November,  1888, 
before  the  County  Court  action,  as  I understand.  Whether 
or  not  this  is  strictly  accurate,  that  is  a matter  which 
might  have  been  litigated  in  the  County  Court,  and  would 
not  have  been  the  subject  of  interpleader  proceedings. 
But  this  Court  being  now  properly  seized  of  the  matter, 
and  the  money  being  in  Court,  Graydon  must  take  an 
inquiry  as  to  this  sum  as  against  Barber,  if  they  cannot 
themselves  adjust  the  difficulty. 

As  to  costs,  both  the  attaching  creditors  appeared  and 
disputed  the  locus  standi  of  the  applicant,  as  did  also 
Barber.  But  it  was  the  preferment  of  their  Division  Court 
claims  which  has  caused  all  the  expense  and  delay,  and 
they  should  bear  Anderson’s  costs  of  this  application.  I 
think  no  costs  should  be  given  to  either  party  of  the 
County  Court  action.  Anderson  was  in  default,  and 
would  have  saved  himself  all  trouble  if  he  had  paid 
promptly,  and  Barber  had  some  reason  for  thinking  that 
Anderson  was  taking  part  against  his  claim  ; though  I do 
not  think  this  is  so  far  established  as  to  deprive  Anderson 
of  his  right  to  seek  relief  as  he  has  done.  Interest  should 
also  be  paid  by  Anderson  from  the  time  of  default  down 
to  the  date  of  the  paying  into  Court. 
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Johnson  v.  Kenyon. 

Costs — Scale  of — Action  for  damages  for  failure  to  return  'promissory  note 
— Recovery  of  Ascertainment  of  amount — Jurisdiction  of  County 

Court — Offer  of  costs , effect  of. 

The  plaintiff  held  the  defendant’s  note  for  $300,  and  gave  it  back  to  the 
defendant  to  hold  until  the  latter  should  be  free  from  a certain  liability 
as  surety.  After  he  became  freed  he  refused  to  give  up  the  note,  and 
destroyed  it,  and  this  action  was  brought  for  breach  of  his  contract  to 
return  the  note.  The  action  was  referred  to  a referee,  who  found  the 
plaintiff  entitled  to  $314  damages,  being  the  amount  of  the  note  and 
interest. 

Held,  that  so  soon  as  the  facts  relating  to  the  note  had  been  arrived  at, 
the  quantum  of  damages  was  a fixed  amount  ascertained  by  calculating 
the  amount  of  the  defendant’s  liability  upon  the  note  ; and  therefore 
the  claim  was  within  the  jurisdiction  of  the  County  Court,  under  R.  S. 
0.  ch.  47,  sec.  19,  sub-sec.  2;  and  the  plaintiff  was  entitled  to  costs  upon 
the  County  Court  scale  only.  The  defendant  was  entitled  to  set  off'  the 
difference  between  County  Court  and  High  Court  costs  of  his  defence. 
Before  a motion  for  costs  was  made,  the  defendant  offered  to  pay  the  plain- 
tiff’s costs  upon  the  County  Court  scale. 

Held,  that  this  was  not  an  offer  which  the  plaintiff  was  bound  to  accept, 
and  the  plaintiff  was  entitled  to  the  costs  of  the  motion  on  the  County 
Court  scale. 

[January  23,  1889. — Street,  J.] 

This  action  was  brought  to  recover  damages  for  a breach 
of  contract  to  deliver  a note  to  the  plaintiff,  and  for  other 
relief  not  material  to  specify. 

The  plaintiff  held  the  defendant’s  note  for  $300.  The 
defendant,  at  her  request,  became  surety  for  a third  person 
and  to  secure  him  against  loss  she  handed  the  note  to  him 
to  hold  until  he  should  be  free  from  liability  upon  his 
suretyship.  After  he  became  freed  he  refused  to  give  up 
the  note,  and  destroyed  it,  and  this  action  was  brought  to 
recover  damages  for  his  breach  of  contract  to  return  the 
note  to  her. 

The  matter  came  up  for  trial  at  Woodstock,  before 
Falconbridge,  J.,  who  referred  it  to  a referee  for  trial,  the 
parties  consenting.  The  referee  found  the  plaintiff  entitled 
to  $314  damages,  being  the  amount  of  the  note  and  inter- 
est. The  other  issues  were  found  in  the  defendant’s  favor. 


The  matter  came  up  in  the  single  Court  on  the  22nd 


XIII.] 


JOHNSON  V.  KENYON, 


25 


January,  1889,  upon  a motion  by  the  plaintiff  for  judg- 
ment on  the  report,  and  for  costs. 

J.  B.  Clarke , for  the  motion.  This  claim  for  the  note 
was  not  within  the  jurisdiction  of  the  County  Court;  it 
was  not  a claim  for  the  amount  of  the  note,  but  one  for 
damages. 

Aylesworth,  for  the  defendant.  The  amount  of  the  claim 
was  ascertained,  and  the  value  of  the  chattel  liquidated  by 
the  act  of  the  parties  : W allbridge  v.  Brown , 18  U.  C.  R. 
158  ; Durnin  v.  McLean , 10  P.  R.  295.  Before  this  motion 
was  made  the  defendant  offered  the  plaintiff-  to  pay  County 
Court  costs ; the  plaintiff-  should,  therefore,  have  no  costs 
of  this  motion. 

Judgment  was  delivered  on  the  23rd  January,  1889. 

Street,  J. — I think  the  claim  is  within  the  jurisdiction 
of  the  County  Court.  Under  sub-sec.  2 of  sec.  19  of  the 
County  Coutt  Act,  ch.  47,  R.  S.  0.,  those  Courts  have 
jurisdiction  in  all  causes  and  actions  relating  to  debt,  cove- 
nant, and  contract  to  $400,  where  the  amount  is  liquidated 
or  ascertained  by  the  act  of  the  parties,  or  by  the  signature 
of  the  defendant. 

The  action,  being  brought  against  the  maker  of  the  note, 
is  practically  as  against  him  an  action  to  recover  the  amount 
of  the  note,  and  not  its  value ; it  was  probably  brought  as 
an  action  for  damages  only,  to  avoid  having  to  give  the 
defendant  security,  the  note  having  been  destroyed.  In 
this  form,  however,  the  amount  to  be  recovered  could  not 
exceed,  and  could  not  be  less  than  the  amount  of  the  note. 
So  soon  as  the  facts  relating  to  the  note  had  “been  arrived 
at,  the  question  of  damages  was  a fixed  amount  arrived  at 
by  calculating  the  amount  of  the  defendant’s  liability 
upon  it. 

I think  the  plaintiff  is  entitled  to  judgment  for  $314, 
with  the  general  costs  of  the  action  upon  the  County 
Court  scale. 
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The  defendant  is  entitled  to  the  costs  of  the  other  issues 
upon  which  he  has  succeeded,  and  to  set  off  the  difference 
between  County  Court  and  Superior  Court  costs  of  his 
defence  to  the  action. 

The  plaintiff  was  entitled  to  have  her  judgment  entered,, 
and  could  not  enter  it  without  this  motion.  The  defen- 
dant’s offer  to  pay  County  Court  costs  was  not  one  which 
she  was  bound  to  accept,  and  I think  therefore  that  the 
plaintiff  is  entitled  to  add  the  costs  of  the  motion  for 
judgment  on  the  County  Court  scale  to  her  costs  of  the 
action. 


Canada  Cotton  Company  v.  Parmalee. 

Attachment  of  debts — Unadjusted  insurance  moneys — Appeal  by  garnishees. 

Insurance  moneys  alleged  to  be  due  to  a judgment  debtor  for  a loss,  where 
the  claim  has  not  been  adjusted,  acknowledged,  or  admitted,  are  not 
attachable  under  Rule  935,  or  otherwise. 

The  garnishee  has  the  right  to  appeal  against  an  order  directing  the  trial 
of  an  issue  between  the  judgment  creditors  and  a claimant  of  the  moneys 
attached. 

[February  20,  1889. — Falconbridge,  J.] 

Appeal  by  the  Guardian  Insurance  Company  (garni- 
shees) from  an  order  of  the  local  Judge  at  Cornwall  in 
Chambers,  directing  the  trial  of  an  issue  between  the  plain- 
tiffs (judgment  creditors)  and  J.  W.  Patterson,  claimant  of 
the  debt  sought  to  be  attached,  and  holding  that  if  any 
money  were  in  the  hands  of  the  Guardian  Insurance  Com- 
pany it  was  attachable. 

This  order  was  made  after  service  of  an  attaching  order, 
and  on  the  return  of  a garnishing  summons. 

The  appeal  was  argued  in  Chambers  on  the  23rd  Novem- 
ber, 1888. 

Aylesworth,  for  the  appellants. 

D.  W.  Saunders,  for  the  plaintiffs. 
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Judgment  was  delivered  on  the  20th  February,  1889. 

Falconbridge,  J. — The  claim  on  the  insurance  company 
has  not  been  adjusted,  acknowledged,  or  admitted.  Under 
the  old  practice  this  claim  or  demand  could  not  be  attached 
until  it  became  a debt  by  judgment : Boyd  v.  Haynes,  5 
P.  R.  15. 

But  it  is  contended  that  the  effect  of  the  words  in  Con- 
solidated Rule  935,  “ And  all  claims  and  demands  of  the 
judgment  debtor  against  the  garnishee  arising  out  of  trust 
or  contract,  where  such  claims  or  demands  could  be  made 
available  under  equitable  execution  shall  be  attached  . . . ” 
is  to  render  it  attachable. 

This  contention  would  have  been  formidable  if  lie 
Cowan's  Estate , 14  Ch.  D.  638  (followed  in  Leeming  v. 
Wood,  7 A.  R.  42),  had  not  been  disapproved  (except  in  so 
far  as  it  merely  decided  that  a debt  due,  whether  it  is  legal 
or  equitable,  is  attachable)  by  the  Court  of  Appeal  in  14  ebb 
v.  Stenton,  11  Q.  B.  D.  518.  And  our  Court  of  Appeal,  in 
Stuart  v.  Gvough,  15  A.  R.  299,  reversing  the  judgment 
reported  in  15  O.  R.  66,  follows  Webb  v.  Stenton. 

Although  the  order  appealed  from  is  an  issue  between 
third  parties,  the  insurance  company  is  rectus  in  curia,  as 
complaining  of  the  result  of  the  learned  Judge  s order,  and 
maintaining  that  the  attaching  order  of  15th  September 
should  have  been  discharged. 

The  appeal  will  be  allowed  with  costs. 
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Re  McGregor  y.  Norton. 


Prohibition — Division  Court — Money 'paid  into  Court  by  defendant — Plain- 
tiff's intention  to  proceed — Failure  to  notify  in  writing — R.  S.  O.  ch.  51, 
secs.  125,  126 — Attorning  to  jurisdiction. 

The  defendant  in  a Division  Court  suit  paid  $5  into  Court  as  a full  satis- 
faction for  the  plaintiff’s  demand,  under  R.  S.  0.  ch.  51,  sec.  125. 

The  plaintiff  notified  the  clerk  of  the  Court,  but  nob  in  writing  as  required 
by  sec.  126,  that  he  intended  to  proceed  for  the  remainder  of  his  claim. 
The  defendant  was  not  notified  of  this  and  did  not  attend  the  trial. 
Judgment  was  given  for  the  plaintiff,  and  the  defendant  moved  for  and 
was  granted  a new  trial  on  terms. 

Held , that  the  defendant  had  attorned  to  the  jurisdiction  of  the  Division 
Court  by  moving  for  a new  trial ; and  that  prohibition  should  not  be 
granted,  as  the  Division  Court  could  on  the  new  trial  adjudicate  upon 
the  objection  of  the  defendant  to  the  plaintiff’s  failure  to  notify  in 
writing. 

[February  20,  1889. — Falconbridge,  J.] 

Motion  for  prohibition  to  the  third  Division  Court  of 
the  county  of  Wentworth. 

The  defendant  paid  into  the  Division  Court  the  sum  of 
$5  as  a full  satisfaction  for  the  plaintiff’s  demand  under 
R.  S.  O.  ch.  51,  sec.  125.  The  plaintiff  was  informed  of 
this,  and  within  three  days  after  he  notified  the  clerk  of 
the  court  (in  his  office, but  notin  writing)  that  he  intended 
to  proceed  for  the  balance  of  his  claim.  As  a.  matter  of  fact 
no  notice  of  his  intention  to  proceed  was  sent  to  the  defend- 
ant, who  did  not  appear  at  the  trial,  and  the  plaintiff, 
having  proved  his  claim  in  due  course  at  the  sittings  of 
the  Court  held  on  the  14th  January,  1889,  at  Waterdown, 
obtained  a judgment.  The  defendant  applied  for  anew 
trial,  and  this  was  granted  by  the  Junior  Judge  of  the 
County  Court  of  Wentworth  on  condition  of  payment 
into  Court  of  the  amount  of  the  judgment.  On  this  ap- 
plication the  agent  of  the  defendant  admitted  that  he  had 
not  made  any  search  for  the  notice  referred  to  in  sec.  126, 
and  that  he  had  not  been  misled  in  any  way  by  the  fact 
that  such  notice  had  not  been  in  writing. 

The  defendant  moved  for  prohibition  on  the  ground 
that  the  Division  Court  had  no  jurisdiction  to  proceed 
with  the  action  after  payment  into  Court  unless  the  plain- 
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tiff  signified  in  writing  to  the  clerk  his  intention  to  pro- 
ceed for  the  remainder  of  the  amount  claimed,  as  required 
by  sec.  126  of  the  Act,  within  three  days  from  notice  of 
such  payment. 

The  motion  was  argued  in  Chambers  on  the  5tli  Febru- 
ary, 1889. 

W.  M.  Douglas , for  the  motion. 

Kappele,  contra. 

Judgment  was  delivered  on  the  20th  February,  1889. 

Falconbridge,  J. — I think  the  defendant  by  his  motion 
for  a new  trial,  not  only  attorned  to  the  jurisdiction  and 
submitted  his  rights  to  the  judgment  of  the  learned  Junior 
Judge  of  Wentworth,  but  that  he  also  practically  obtained 
the  relief  which  he  sought  with  the  addition  of  a not 
unreasonable  term,  viz.,  payment  of  money  into  Court. 

Mr.  Douglas  ingeniously  argued  that  what  the  defendant 
sought  was  not  a new  trial,  but  an  order  setting  aside  the 
judgment  and  leaving  the  parties  in  statu  quo.  The  dis- 
tinction is  fine,  but  see  the  letter  of  the  solicitor  for  Nor- 
ton to  the  clerk  of  the  Division  Court,  dated  23rd  January, 
1889  : “ In  order  that  there  may  be  no  doubt  as  to  the 
Judge’s  jurisdiction  to  set  the  judgment  right  in  this  mat- 
ter, we  enclose  an  application  for  a new  trial.” 

I think  I have  no  right  to  assume  that  when  the  matter 
should  again  come  up  before  the  learned  Judge  he  would 
not  dispose  of  it  in  strict  accordance  with  the  statute  and 
with  strict  reference  to  the  position  of  advantage  which 
the  defendant  claims  to  have  gained  by  reason  of  the 
plaintiff*  having  failed  to  notify  the  clerk  in  writing  of  his 
intention  to  proceed  for  the  balance  of  his  claim. 

The  motion  is  dismissed  with  costs. 
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Re  Nelson,  A Solicitor. 

Costs — Taxation—  Appeal  under  Rule  854- 

The  practice  upon  appeals  from  pending  taxations  of  costs  to  the  Master 
in  Chambers  or  the  Master  in  Ordinary  under  Rule  854,  should  be 
simple  and  inexpensive  ; there  is  no  necessity  for  a formal  order  or  a 
counsel  fee  upon  such  an  appeal. 

It  is  not  desirable  that  any  taxation  should  come  more  than  once  by  way 
of  appeal  before  a Judge  ; and  where  there  was  an  appeal  pending  the 
taxation  to  the  Master  in  Ordinary,  and  an  appeal  from  his  order  to  a 
Judge  in  Chambers,  the  latter  was  ordered  to  stand  over  till  after  the 
close  of  the  taxation. 

[March  6,  1889. — Falconbridge,  J.] 

Appeal  by  the  client  from  an  order  of  the  Master  in  Ordi- 
nary directing  the  taxing  officer  to  review  his  taxation  of 
certain  hills  of  costs. 

The  order  complained  of  was  made  on  appeal  to  the 
Master  under  Con.  Rule  854. 

Haverson,  for  the  appeal. 

Nelson,  contra. 

Falconbridge,  J. — The  practice  of  the  Master  in 
Chambers,  on  an  appeal  pending  the  taxation,  is,  I am 
informed,  either  to  hear  the  parties  in  presence  of  the  taxing 
officer  or  otherwise  to  hear  wThat  were  that  officer’s  reasons 
for  allowance  or  disallowance,  and  then  to  announce  to 
the  taxing  officer,  either  verbally  or  by  an  informal  memo- 
randum, his  decision  on  the  points  submitted. 

This  procedure  is  simple,  rapid,  inexpensive,  and  in 
every  way  calculated  to  effect  the  required  object  in  a 
business-like  way. 

I must  deprecate  the  introduction  of  any  practice 
involving  the  drawing  up  of  a formal  order  with  all  the 
attendant  costs  and  expenses,  including  the  allowance  of  a 
fee  of  $10  to  the  solicitor  on  the  argument  of  the  motion. 

O 

Provision  is  made  by  Rules  1230  and  1231  for  formal 
objections  to  taxation  and  review  thereof  by  taxing  officers; 
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and  by  Rule  851  any  party  dissatisfied  with  the  certificate 
of  the  taxing  Master  may  apply  to  a Judge  for  a review. 

It  is  very  undesirable  that  any  taxation  should  come 
more  than  once  by  way  of  appeal  before  a Judge,  and  I 
shall  direct  this  motion  to  stand  over  until  the  whole 
matter  comes  up  under  the  last  mentioned  rule. 

All  rights  and  objections  will  be  saved  to  the  parties. 


Lucas  v.  Cruickshank  et  al. 


Security  for  costs — Rule  12  1$ — Identity  of  cause  of  action. 

The  plaintiff,  as  administrator  of  his  late  wife,  brought  this  action  under 
R.  S.  0.  ch.  135,  to  recover  compensation  for  her  death,  alleged  to  have 
been  caused  by  reason  of  the  negligence  of  the  defendants. 

Previous  to  his  obtaining  letters  of  administration  to  his  wife’s  estate  he 
had  brought  an  action  in  his  own  name  against  the  same  defendants  for 
the  same  purpose,  but  discontinued  it.  The  costs  of  the  first  action 
being  unpaid,  the  defendants  applied  for  security  for  costs  under  Rule 
1243. 

Meld,  that  the  cause  of  action  in  the  two  cases  was  not  the  same,  and  an 
order  staying  proceedings  till  the  plaintiff  should  give  security  for  costs 
was  set  aside. 

[February  16,  1889. — Street , J.] 

The  plaintiff,  as  administrator  of  bis  late  wife  Vitellah 
Ann  Lucas,  brought  this  action  under  ch.  135  R.  S.  O.  to 
recover  compensation  for  her  death,  alleged  to  have  been 
caused  by  reason  of  the  negligence  of  the  defendants.  The 
wife  died  on  11th  August,  1888,  and  on  14th  September, 
1888,  the  plaintiff  brought  an  action  against  the  defendants 
in  his  own  name  for  the  same  purpose,  but  discontinued  his 
action  after  statement  of  claim  upon  the  objection  being 
taken  that  he  had  not  obtained  letters  of  administration. 
The  defendants  entered  judgment,  and  taxed  their  costs  of 
that  action,  and  these  costs  remained  unpaid. 

The  learned  Judge  of  the  County  Court  of  Lincoln,  as 
local  Judge  of  the  High  Court  of  Justice,  made  an  order 
staying  the  proceedings  in  the  present  action  until  the 
plaintiff  should  give  security  for  costs  under  the  provision 
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of  Con.  Rule  1243,  which  enables  such  an  order  to  be  made 
“in  any  action  or  proceeding  in  which  it  is  made  satisfac- 
torily to  appear  to  the  Court  or  a Judge  that  the  plaintiff 
has  brought  a former  action  or  proceeding  for  the  same 
cause  which  is  pending  * * or  that  he  has  judgment 

or  order  passed  against  him  in  such  action  or  proceeding 
with  costs.” 

Against  this  order  the  plaintiff  appealed,  and  his  appeal 
was  argued  in  Chambers  on  the  loth  February,  1889. 

W.  H.  Blake , for  the  appeal. 

Aylesworth,  contra. 

Street  J. — If  the  plaintiff  had  proceeded  to  trial  in  the 
former  action,  judgment  must  have  been  given  against  him, 
and  he  would  have  been  told  that  he  had  no  cause  of 
action,  because  his  action  had  been  brought  within  six 
months  of  his  wife’s  death,  and  he  was  not  her  adminis- 
trator. Judgment  in  that  action  would  have  been  no  bar 
to  the  present  action,  because  he  had  no  cause  of  action 
when  he  brought  it,  the  right  of  action  in  such  a case  as 
this  being  a creation  of  the  statute.  When  the  plaintiff 
brought  his  former  action,  and  when  he  discontinued  it, 
he  was  asserting  a right  which  did  not  exist,  and  which 
did  not  come  into  existence  until  he  was  subsequently  ap- 
pointed administrator.  The  right  he  was  attempting  to 
assert  in  the  first  action  was  a supposed  right  personal  to 
himself  and  independent  of  the  statute.  The  right  which 
he  is  now  asserting  is  one  which  the  statute  gives  to  the 
administrator  the  exclusive  right  to  bring  within  six 
months  after  the  death  of  the  person  who  has  been  killed. 
I think  the  cause  of  action  in  the  two  cases  is  not  the 
same,  and  that  the  appeal  should  be  allowed,  and  that  the 
order  staying  the  proceedings  should  be  set  aside.  The  costs 
of  the  order  and  appeal  to  be  costs  in  the  cause  to  the 
plaintiff  in  any  event. 

I have  ref  erred  to  Doolanv.  Martin,  G P.  R.  319  ; Curtis 
v.  McNab,  7 P.  R.  24G  ; Stewart  v.  Sullivan , 11  P.  R.  529. 
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Meir  v.  Wilson. 

Administrator  ad  litem — Rule  311. 

It  is  not  intended  by  Rule  311  that  the  business  of  the  Surrogate  Court 
should  in  a large  measure  be  transferred  to  the  High  Court ; the  inten- 
tion is,  to  provide  for  necessities  arising  in  the  progress  of  an  action, 
where  representation  of  an  estate  is  required  in  the  action,  and  there 
has  not  been  carelessness  or  negligence  on  the  part  of  the  party  who- 
may  require  the  appointment  made. 

Under  the  circumstances  of  this  case  an  application  for  the  appointment 
of  an  administrator  ad  litem  was  refused. 

Re  Chambliss,  12  P.  R.  649,  distinguished. 

[February  13,  1889. — Ferguson,  </.] 

Motion  by  the  plaintiff  under  tCon.  Rule  311  for  the 
appointment  of  an  administrator  ad  litem  to  the  estate  of 
William  Wilson,  deceased. 

The  motion  was  argued  before  Ferguson,  J.,  in  Court  on 
the  12th  of  February,  1889. 

A.  H.  Marsh,  for  the  motioi.. 

Hoyles,  contra. 

Judgment  was  delivered  on  the  13th  February,  1889. 

Ferguson  J. — The  action  is  against  Mary  Wilson,  the* 
widow  of  the  late  William  Wilson,  who  died  (as  is  said) 
intestate  on  the  15th  day  of  October  last. 

The  object  of  the  action  is  to  set  aside  a certain  deed  of 
assignment  made  by  the  late  William  Wilson  in  favour  of 
the  defendant  of  a policy  of  insurance,  or  the  then  interest 
of  the  late  William  Wilson  therein,  subject  to  a certain 
claim  thereon  of  one  Wightman,  of  Owen  Sound,  as  being 
void,  and  for  an  injunction  restraining  the  defendant  from 
receiving  any  of  the  benefits  or  moneys  assigned  to  her  by 
the  said  deed.  This  appears  by  the  indorsement  on  the 
writ  of  summons,  and  is  that  for  which  the  action  is 
brought.  The  action  was  commenced  on  the  3rd  day  of 
December  last. 
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The  application  now  is  to  have  an  administrator  of  the 
estate  of  the  late  William  Wilson  appointed  under  the  pro- 
visions of  rule  311.  Re  Chambliss , 12  P.  R.  649,  was 
relied  upon  as  an  authority  for  what  was  asked,  and  it 
was  said  that  unless  the  application  is  granted  the  Statute 
of  Limitations  will  apply  as  to  a part  of  the  plaintiff’s 
claim  as  a creditor  of  the  estate  of  the  late  William  Wil- 
son. This  statute  has,  as  I understand,  been  pleaded. 

Since  the  death  of  the  late  William  Wilson  there  has 
been  ample  time  to  obtain  through  the  proper  Court  in 
that  behalf  letters  of  administration^to  his  estate.  There 
has  even  since  the  commencement  of  this  action  been  time 
so  to  do.  The  plaintiff  had  a stale  claim,  and  he  should 
have  been  diligent  in  regard  to  it  if  he  wished  to  enforce 
it.  Re  Chambliss  is  not,  I think,  an  authority  for  this 
application.  There  the  insurance  company  wanted  to 
proceed  upon  a mortgage  which  had  been  executed  by  a 
husband  and  his  wife,  in  which  both  had  covenanted  for 
the  payment  of  the  mortgage  money.  There  had  been 
administration  “ taken  out  ” as  to  the  estate  of  the  wife, 
but  not  as  to  the  estate  of  ^the  husband,  both  having  died 
leaving  four  children,  one  of  whom  was  an  infant,  inter- 
ested in  the  property,  who,  as  I understand,  was  already 
represented  by  Mr.  Davidson,  and  the  company  desired  to 
resort  to  the  estate  of  the  husband  and  that  of  the  wife 
in  case  the  lands  mortgaged  should  not  produce  enough  to 
satisfy  the  debt,  it  being  at  the  time  of  the  application 
supposed  that  recourse  to  these  estates  would  not  be  neces- 
sary, and  it  was  under  these  circumstances  the  order  was 
made.  The  case  in  8 P.  R.,  at  p.  542,  Re  Colton,  seems 
quite  against  the  application,  although  the  statute  then  in 
force  on  the  subject  may  have  been  different  from  Rule  311. 
As  to  the  danger  to  the  plaintiff’s  demand  by  reason  of 
the  Statute  of  Limitations,  the  cases  Finnegan  v.  Keenan , 
7 P.  R.  385,  and  Mulholland  v.  Brent , 2 Ch.  Chamb.  R.  31, 
though  themselves  on  a different  subject,  may  be  looked 
at,  I think,  with  profit. 

I do  not  think  that  by  Rule  311  it  is  intended  that  the 
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business  of  the  Surrogate  Court  should  in  a large  measure 
be  transferred  to  or  done  in  this  Court.  I think  the  inten- 
tion was,  to  provide  for  necessities  arising  in  the  progress 
of  an  action,  that  is  to  say,  where  representation  of  an 
estate  is  required  in  the  action,  and  there  has  not  been 
carelessness  or  negligence  on  the  part  of  the  party  who 
may  require  the  appointment  made  under  the  provisions  of 
the  rule  ; and  I do  not  think  the  provisions  of  the  rule  can 
properly  be  applied  to  a case  in  which  the  party  seeking  to 
avail  himself  of  them  was  aware  from  an  early  period  that 
he  would  require  such  representation,  and  simply  chose  not 
to  take  the  trouble  or  undergo  the  little  expense  of  obtain- 
ing it  in  the  ordinary  way  in  the  proper  Court  in  that 
behalf. 

I think  this  application  should  be  refused.  I do  not 
think  a suitor  can  create  a necessity  or  knowingly  permit 
one  to  arise,  and  then  come  properly  for  relief  under  the 
provisions  of  this  rule.  The  costs  will,  I think,  follow. 
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Cousineau  v.  City  of  London  Fire  Insurance  Company. 


Costs — Taxation — Lapse  of  appointment  and  taxation — Long  vacation — 
Notice  of  taxation — Revision — Fund  in  Court — Rule  1207. 

The  plaintiff’s  costs  were  being  taxed  by  one  of  the  taxing  officers  at 
Toronto,  when  he  applied  to  stop  the  taxation  in  order  that  he  might 
have  the  order  for  taxation  varied.  The  taxation  was  stopped,  the 
officer  gave  up  to  the  plaintiff  the  bill  of  costs  which  he  had  brought  in 
for  taxation,  and  nothing  further  was  done. 

Held,  that  the  effect  of  this  was  that  the  appointment  to  tax  and  the  tax- 
ation lapsed,  and  no  further  proceedings  could  have  been  had  without 
a fresh  appointment ; and  therefore  the  taxing  officer  was  not  thereafter 
seised  of  the  taxation,  and  the  local  Registrar  in  whose  office  the  action 
had  been  begun  and  was  pending  could  properly  issue  his  appointment, 
and  tax  the  plaintiff’s  costs. 

Held,  also,  that  the  taxation  was  properly  had  during  the  long  vacation. 
The  defendants  objected  that  they  had  not  a reasonable  notice  of  the  tax- 
ation by  the  local  Registrar,  but  did  not  ask  for  an  enlargement  of  it, 
relying  instead  on  objections  they  took  to  its  proceeding  at  all,  in  let- 
ters to  the  plaintiff ’s  solicitors  and  to  the  local  Registrar,  and  the  taxa- 
tion proceeded  in  their  absence. 

Held,  that  having  taken  the  risk  they  must  also  take  the  result. 

A certain  sum  of  money  had  been  paid  into  Court  as  security  for  the 
defendants’  appeal  to  the  Court  of  Appeal,  which  was  afterwards  aban- 
doned ; and  by  an  order  made  on  the  consent  of  both  parties  it  was 
provided  that  the  plaintiff’s  costs  should  be  paid  out  of  this  money  after 
taxation. 

Held,  [Armour,  C.J.,  dissenting],  that  this  money  was  a fund  in  Court 
within  the  meaning  of  Rule  1207,  and  there  should  be  a revision  by  one 
of  the  taxing  officers  at  Toronto  of  the  taxation  of  costs  by  the  local 
Registrar. 

Per  Armour,  C.  J. — The  object  of  Rule  1207  was  for  the  protection  of  a 
fund  in  Court  where  the  parties  to  the  taxation  of  costs  payable  there- 
out were  none  of  them  sufficiently  interested  in  the  fund  in  Court  to 
protect  it. 

[February  4,  1889. — The  Queen's  Bench  Division .] 

Under  an  order  of  the  Master  in  Chambers  of  the  22nd 
March,  1888,  the  defendants  paid  into  Court  the  sum  of 
$1,200  as  security  for  their  appeal  to  the  Court  of  Appeal 
from  the  decision  of  this  Court  in  this  cause.  (15  0.  R.  329.) 

On  the  12th  June,  1888,  this  Court  ordered,  upon  the 
consent  of  the  parties,  that  upon  payment  to  the  plaintiff 
of  his  costs,  as  between  solicitor  and  client,  of  and  incidental 
to  the  trial  and  all  subsequent  proceedings  up  to  the  appli- 
cation forthwith  after  taxation  thereof,  as  thereinafter 
mentioned,  the  special  case  agreed  to  by  counsel  at  the 
trial  should  be  vacated  and  set  aside,  and  that  the  trial 
and  all  subsequent  proceedings  therein  should  be  set  aside, 
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and  a new  trial  should  be  had  between  the  parties,  and  that 
upon  payment  of  such  costs  as  thereinafter  mentioned, 
both  parties  should  be  restored  to  the  position  they  respect- 
ively occupied  immediately  prior  to  the  settlement  of  the 
special  case,  to  the  end  that  each  of  the  parties  might  take, 
make,  and  pursue  all  steps,  applications,  and  proceedings 
thereafter  as  fully,  freely,  and  effectually  to  all  intents  and 
purposes  as  if  no  trial  had  taken  place  ; and  that  the  said 
costs  should  be  paid  to  the  plaintiff  out  of  the  moneys  in 
Court  to  the  credit  of  this  action  forthwith  after  the  tax- 
ation thereof,  and  that  the  residue  of  such  moneys  should 
be  paid  out  to  the  said  defendants,  and  that  the  costs  of 
that  application  should  be  costs  in  the  action  to  both 
parties. 

It  did  not  appear  which  of  the  parties  took  out  this 
order  ; but  under  it  the  defendants  obtained  from  Mr. 
Clark,  the  taxing  officer  in  Toronto,  an  appointment  to 
tax  the  costs,  returnable  on  the  18th  of  June,  1886.  Under 
this  appointment  the  plaintiff  brought  in  his  bill  of  costs 
for  taxation,  and  no  objection  appeared  to  have  been  made 
by  him  to  the  appointment  having  been  taken  out  by  the 
defendants,  nor  to  the  authority  of  the  officer  in  making 
the  appointment,  but  as  the  taxation  proceeded  the  plaintiff 
found  that  the  taxing  officer  was  proceeding  with  the  tax- 
ation on  a distinction  supposed  to  exist  between  costs  “ be- 
tween solicitor  and  client”  and  costs  “ as  between  solicitor 
-and  client,”  and  was  taxing  the  costs  as  between  solicitor  and 
client,  as  provided  by  the  order,  and  reducing  the  plaintiff’s 
costs  between  solicitor  and  client  in  a way  that  he  did  not 
contemplate  when  he  consented  to  the  order.  The  plaintiff 
accordingly  withdrew  the  bill  of  costs,  with  the  consent  of 
the  taxing  officer,  in  order  to  make  an  application  to 
amend  the  order  on  the  ground  that  he  misapprehended  the 
effect  of  the  order  as  drawn  up ; the  taxing  officer  being 
of  opinion  also  that  the  plaintiff  had  misapprehended  the 
effect  of  the  order.  No  adjournment  of  the  taxation  was 
made,  but  the  appointment  for  taxation  was  simply  allowed 
to  lapse.  On  the  20th  June,  1888,  an  order  was  made  by 
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the  Master  in  Chambers  that  out  of  the  funds  in  Court 
standing  to  the  credit  of  this  action  there  should  be  forth- 
with paid  to  the  defendants  the  sum  of  $800. 

On  the  26th  of  June,  1888,  an  application  was  made  to 
this  Court  to  vary  the  order  of  the  12th  June,  1888,  by 
striking  out  the  word  “ as”  in  the  words  “as  between  solici- 
tor  and  client”  therein,  and  on  the  29th  June,  1888,  judg- 
ment was  given  refusing  the  application.  (12  P.  R.  512.) 
The  plaintiff’s  solicitor,  in  his  affidavit  filed,  which  was  not 
answered  in  this  respect,  said  that  upon  this  judgment 
having  been  given,  he  met  the  defendants’  solicitor  and 
told  him  that  he  would  have  the  bills  taxed  in  Ottawa 
during  vacation  before  the  local  officer,  and  that  the  de- 
fendants’ solicitor  replied  that  probably  it  would  prove 
more  convenient  for  him  to  have  the  taxation  disposed  of 
in  vacation,  and  if  so  he  would  send  a Mr.  Hill  to  Ottawa  to 
attend  on  same,  and  that  he  made  no  objection  whatever 
to  the  place  of  taxation.  On  the  3rd  July,  1888,  the  plain- 
tiff took  out  an  appointment  to  tax  the  costs  from  the 
local  registrar  at  Ottawa,  for  the  5th  of  July,  1888,  which 
was  served  on  the  defendants  on  the  4th  of  July,  1888.- 
The  defendants’  solicitors  on  the  4th  July,  1888,  wrote  to 
the  plaintiff’s  solicitors  as  follows  : “ After  12  o’clock,  noon,, 
to-day,  we  were  served  with  appointment  returnable  to- 
morrow at  10  a.m.,  in  Ottawa,  for  the  taxation  of  a bill  of 
costs  herein  under  the  order  made  on  the  12th  day  of  June 
last.  Mr.  Clark,  the  taxing  officer  here,  issued  an  appoint- 
ment for  the  taxation  of  these  costs,  and  you  brought  in 
your  bill  and  the  taxation  proceeded  until  the  costs  were 
about  half  taxed,  and  he  is  seised  of  the  matter,  and  the 
taxation  should  not  be  proceeded  with  before  any  other 
officer.  Beside  it  is  impossible  for  us  to  attend  upon  the 
taxation  of  this  bill  during  vacation,  and  without  our 
consent  the  taxation  cannot  go  on.” 

On  the  receipt  of  this  letter  the  plaintiff ’s  solicitors  wrote 
to  the  defendants’  solicitors  that  they  did  not  think  that 
Mr.  Clark  considered  himself  seised  of  the  taxation  of  the 
bill  of  costs  in  question : that  it  was  advisable  they  thought,. 
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in  the  interest  of  all  parties,  to  have  the  taxation  closed 
during  vacation,  as  it  would  be  necessary  in  view  of  the 
special  case  having  been  vacated  for  their  client  to  reply 
and  it  would  be  advisable  to  have  the  pleadings  put  into 
shape  for  contest  as  soon  as  possible ; that  they  did  not 
accede  to  their  contention  as  to  the  taxation  not  being 
regular  during  vacation  except  by  consent,  but  said  if  they 
could  refer  them  to  any  authority  shewing  that  such  a 
taxation  was  irregular,  they  would  certainly  not  press  for 
an  allocatur,  and  asked  them  to  wire  them  any  authority 
they  had  on  that  point.  To  this  letter  the  defendants’ 
solicitors  made  no  reply.  The  defendants’  solicitors  on  the 
4th  July,  1888,  wrote  also  a similar  letter  to  the  one  writ- 
ten by  them  on  that  day  to  the  plaintiff’s  solicitors  to  the 
local  registrar  at  Ottawa.  On  the  5th  July,  1888,  the 
defendants’  solicitors  again  wrote  to  the  local  registrar  at 
Ottawa  as  follows  : “ The  order  under  which  you  have 
issued  an  appointment  for  the  taxation  of  the  costs  herein 
shews  upon  its  face  that  it  is  not  a matter  of  urgency  to 
have  this  taxation  proceeded  with  at  once  or  during  the 
long  vacation,  as  the  moneys  are  in  Court  from  which 
these  costs  are  to  be  paid,  and  there  is  consequently  no 
chance  of  the  plaintiff  losing  his  debt,  by  reason  of  a 
delay  in  the  taxation.  Beside,  even  if  the  taxation  were 
proceeded  with  and  closed,  the  moneys  could  not  be  got 
out  of  Court  except  upon  a fiat  of  a Judge  until  after 
the  vacation  is  over.”  They  also  enclosed  in  this  letter  a 
letter  to  the  local  registrar  which  they  had  written  and 
procured  Mr.  Clark  to  sign,  as  follows : “ I have  been 
requested  by  the  defendants’  solicitors  herein  to  advise 
you  that  the  practice  in  the  offices  of  the  taxing  officers 
here  is  not  to  proceed  with  any  taxation  of  costs  during 
the  long  vacation  without  the  consent  of  all  parties,  unless 
a pressing  case  is  made  out  requiring  the  taxation  to  be 
immediately  or  promptly  proceeded  with  and  closed. 
Some  of  the  Judges  have  directed  this  practice  to  be  fol- 
lowed by  the  taxing  officers.  It  was  held  in  Anderson  v. 
Thorpe,  12  Gr.  542,  that  a report  made  in  vacation  without 
consent  of  all  parties  was  irregular.” 
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The  plaintiff  did  not  proceed  with  the  taxation  on  the 
5th  day  of  July,  1888,  but  it  stood  over  till  the  6th  day  of 
July,  1888,  and  was  then  proceeded  with,  and  on  the  9th  day 
of  July  the  local  registrar  made  his  allocatur.  No  application 
was  made  by  the  defendants’  solicitors  to  enlarge  the  taxa- 
tion. This  action  was  begun  and  was  pending  in  the  office  of 
the  local  registrar  at  Ottawa.  The  affidavits  shewed  that 
the  defendants  had  claims  against  the  plaintiff  for  interlo- 
cutory costs.  Mr.  Hill  stated  in  an  affidavit  filed  that  he 
had  perused  carefully  the  bill  of  costs  as  taxed,  and  that 
he  believed  that  there  were  many  items  allowed  in  the 
said  bill  which  were  disallowed  by  Mr.  Clark  on  the  tax- 
ation before  him,  and  for  counsel  fees  more  was  allowed 
than  the  fiats  that  issued  for  same,  and  he  believed  that 
the  said  bill  of  costs  if  taxed  by  Mr.  Clark  would  be 
reduced  to  less  than  $300.  It  was  in  fact  taxed  at  $383.69. 

On  the  4th  of  September,  1888,  the  defendants  moved 
in  Chambers  before  MacMahon,  J.,  for  an  order  rescinding 
and  setting  aside  with  costs  the  appointment,  taxation,  and 
certificate  of  taxation  made  by  the  said  local  registrar,  on 
the  following  grounds : 1.  The  said  appointment  and 

certificate  were  issued  and  the  said  taxation  was  had  pend- 
ing the  taxation  of  the  said  bill  of  costs  by  S.  B.  Clark,  Esq., 
one  of  the  taxing  officers  at  Osgoode  Hall,  and  during  an 
enlargement  of  the  said  taxation  in  his  office,  and  under 
such  circumstances  the  said  local  registrar  had  no  jurisdic- 
tion to  issue  the  said  appointment  and  certificate,  and  tax 
the  said  bill,  or  if  he  had  jurisdiction  he  improperly  and 
unreasonably  exercised  it.  2.  The  said  appointment  and 
certificate  were  issued  and  the  said  taxation  was  had  dur- 
ing the  long  vacation,  and  in  a non-juridical  period,  and 
without  the  consent  of  the  defendants.  3.  The  time  that 
elapsed  between  the  service  and  the  return  of  the  appoint- 
ment for  the  said  taxation  was  unreasonably  short.  4.  The 
said  taxation  was  had  ex  parte  and  without  proper, 
reasonable,  and  sufficient  notice  to  the  defendants. 
5.  Upon  the  said  taxation  many  items  were  allowed  that 
should  hkve  been  disallowed,  and  many  items  were  allowed 
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at  sums  greatly  exceeding  what  they  should  have  been 
allowed  at,  and  counsel  fees  were  allowed  at  sums  exceed- 
ing the  fiats  given  for  the  same;  and  for  an  order  referring 
the  said  bill  of  costs  to  S.  B.  Clark,  Esq.,  one  of  the  tax- 
ing officers,  for  taxation,  and  allowing  the  said  tax- 
ation  to  proceed  before  him ; or  for  an  order  for  the 
revision  of  the  said  taxation  of  the  said  bill  of  costs 
before  S.  B.  Clark,  Esq.,  one  of  the  taxing  officers 
at  Osgoode  Hall ; and  for  an  order  that  from  the  costs  to 
which  the  plaintiff  is  entitled  under  the  said  order  of  the 
said  12th  of  June  last,  be  deducted  the  costs  for  which  he 
is  liable  under  orders  made  and  proceedings  had  and  taken 
in  this  action. 

Upon  this  motion  on  the  29th  September,  1888,  the 
learned  Judge  ordered  that  the  bill  of  costs  of  the 
plaintiff  taxed  by  the  said  local  registrar  should  be 
and  the  same  was  thereby  referred  to  Samuel  B.  Clark, 
one  of  the  taxing  officer - of  the  Supreme  Court  at  Toronto, 
for  taxation,  he  to  be  guicmd  in  such  taxation  by  the 
judgment  reported  therein  in  12  Ontario  Practice  Reports 
at  page  512;  that  as  to  so  much  of  the  motion  as  asked  for 
a set-off  of  costs  payable  by  the  plaintiff  to  the  defendants, 
there  should  be  no  order ; and  that  the  costs  of  the  said 
taxation  of  the  said  local  registrar  were  to  be  borne  by 
the  plaintiff,  and  that  no  costs  of  the  motion  were  to  be 
taxable  to  either  party. 

On  the  19th  November,  1888,  T.  Langton  for  the  plain- 
tiff appealed  from  this  order,  on  the  ground  that  no  tax- 
ation of  the  said  bill  was  pending  before  the  said  S.  B. 
Clark  when  the  appointment  for  taxation  thereof  before 
the  said  local  registrar  was  taken  out  and  served,  and  tax- 
ation of  the  said  , bill , was  jregularly  had  before  the  said 
local  registrar*  and  no  ,•  appeal  therefrom  taken ; and  also 
moved  for  such  order  as  might  seem  just. 

Charles  Millar  supported  the  order. 

Judgment  was  delivered  on  the  4th  February,  1889. 
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Armour,  C.  J. — It  was  not  pretended  that  the  appoint- 
ment made  by  Mr.  Clark  at  the  instance  of  the  defendants 
for  the  taxation  of  the  plaintiff’s  bill  of  costs  was  enlarged, 
or  that  the  taxation  which  had  been  partly  proceeded  with 
had  been  enlarged,  but  this  was  what  happened — the  plain- 
tiff, discovering  that  the  construction  put  upon  the  oruer 
by  Mr.  Clark,  with  reference  to  what  Avere  costs  as  between 
solicitor  and  client  in  the  terms  of  the  order,  was  different 
from  what  he  had  contemplated  in  agreeing  to  the  order, 
sought  to  stop  the  taxation  in  order  that  he  might  apply 
to  vary  the  order.  The  taxation  was  accordingly  stopped, 
and  Mr.  Clark  gave  up  to  the  plaintiff  the  bill  of  costs 
which  he  had  brought  in  for  taxation,  and  nothing  further 
was  done.  The  effect  of  this  was,  that  the  appointment 
and  the  taxation  thereunder  lapsed,  and  no  further  pro- 
ceedings for  the  taxation  could  have  been  had  without  a 
fresh  appointment.  I fail  to  see  therefore  how  Mr.  Clark 
was  seised  of  the  taxation  at  the  time  the  appointment 
was  made  for  the  taxation  by  the  local  registrar  at  Ottawa 
at  the  instance  of  the  plaintiff, 

The  local  registrar  was  entitled  to  tax  this  bill  of  costs, 
the  action  having  been  begun,  and  being  pending  in  his 
office  (see  Rule  196),  and  I do  not  think  that  there  was 
any  irregularity  in  his  making  the  appointment  and  taxing 
the  costs  as  he  did. 

That  such  appointment  and  such  taxation  could  have  been 
made  and  proceeded  with  in  vacation,  there  can  be  no  doubt. 

The  offices  of  this  Court  are  to  be  kept  open  during  va- 
cation from  ten  of  the  clock  in  the  forenoon  till  noon  (see 
Rule  8),  and  they  are  so  to  be  kept  open  for  the  purpose  of 
business  being  done  therein,  and  there  is  no  prohibition 
upon  such  business  as  was  done  in  this  case  being  done 
therein  during  that  time,  and  it  would  be  a great  public 
inconvenience  if  there  were  any  such  prohibition. 

The  defendants  complain  that  they  had  not  a reasonable 
notice  of  the  taxation ; but  they  did  not  make  that  a ground 
of  objection  to  the  taxation  being  proceeded  with  by  the 
local  registrar,  and  they  asked  for  no  enlargement  of  the 
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taxation,  which  would  no  doubt  have  been  granted  had 
they  applied  for  one. 

It  is  apparent  from  the  affidavits  that  the  real  ground 
of  objection  to  the  taxation  taking  place  at  Ottawa  was  the 
inconvenience  to  the  defendants’  solicitors  of  attending 
upon  it,  but  it  was  no  more  inconvenient  for  the  defen- 
dants’ solicitors  to  attend  upon  the  taxation  at  Ottawa 
than  for  the  plaintiff’s  solicitors  to  attend  upon  it  at  To- 
ronto,and  they  could  readily  have  found  an  agent  at  Ottawa 
to  attend  upon  it,  and  object  to  the  allowance  of  such  items 
as  they  thought  should  be  disallowed,  and  they  do  not  now 
specify  objectionable  items  that  were  allowed. 

They  declined  to  appear  upon  the  taxation  at  Ottawa, 
relying  upon  the  objections  they  took  to  it  in  their  letters 
to  the  plaintiff’s  solicitors  and  to  the  local  registrar, and  took 
their  risk  of  those  objections  being  held  valid,  and  having 
taken  the  risk,  they  must  also  take  the  result. 

The  learned  Judge  held  the  taxation  at  Ottawa  to  be 
irregular,  but  he  also  held  that  the  defendants  were  entitled 
to  a revision  under  Rule  1207,  because  there  was  a fund  in 
Court. 

It  may  be  difficult  to  define  accurately  what  is  a fund  in 
Court  within  the  meaning  of  that  rule,  but  it  seems  clear 
that  the  money  in  Court  in  this  cause  was  not  a fund  in 
Court  within  its  meaning. 

The  money  in  Court  in  this  cause  was  there  by  the  con- 
sent of  both  parties  for  the  special  purpose  that  the  costs, 
when  taxed,  should  be  paid  thereout  to  the  plaintiff,  and 
the  balance  to  the  defendants.  The  plaintiff  and  defendants 
could  have  made  by  consent  any  disposition  of  this  money 
they  pleased,  and  could  have  withdrawn  it  from  the  Court 
altogether.  The  Court  had  no  judicial  control  over  this 
money,  and  no  judicial  function  to  exercise  in  regard  to  it ; 
they  were  the  mere  holders  of  the  money  for  the  special  pur- 
pose above  mentioned,  or  for  such  other  purpose  as  the  plain- 
tiff and  defendant  might  agree  on.  Money  so  in  Court,  and 
so  held  by  the  Court,  cannot  be  deemed  a fund  in  Court 
within  the  sense  of  this  rule. 
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The  object  of  the  rule  was  for  the  protection  of  a fund 
in  Court  where  the  parties  to  the  taxation  of  costs  pay- 
able thereout  were  none  of  them  sufficiently  interested  in 
the  fund  in  Court  to  protect  it;  and  the  Court  by  making 
this  rule  took  the  means  thereby  prescribed  to  protect  the 
fund  which  the  Court  controlled,  and  which  the  Court  wTas 
bound  to  protect. 

Here  the  Court  has  no  judicial  function  to  exercise  in 
regard  to  this  money,  nor  has  it  any  judicial  control  over 
it,  nor  is  it  undfer  any  obligation  to  protect  it,  but  only  to 
pay  it  over  as  the  parties  have  agreed  or  may  agree,  and 
these  parties  are  sufficiently  interested  in  it  to  protect  it. 
See  also  Rule  1201. 

In  my  opinion,  the  appeal  must  be  allowed  with  costs, 
and  the  motion  in  Chambers  dismissed  with  costs. 

Street,  J. — Con.  Rule  1207  provides  that  all  bills  of 
costs,  where  the  amount  is  to  be  paid  out  of  an  estate  hr  t 
out  of  a fund  in  Court,  are  to  be  revised  by  one  of  tire 
taxing  officers  of  the  Supreme  Court  at  Toronto,  before 
the  amount  thereof  is  inserted  in  any  certificate,  report 
order,  or  judgment. 

Moneys  have  been  paid  into  Court  here  and  still 
remain  to  the  credit  of  this  action,  out  of  which  the  plain- 
tiff’s costs  are  made  payable  by  the  terms  of  an  order 
to  which  both  parties  have  consented.  In  my  judgment 
these  moneys  form  a “ fund  in  Court  ” within  the  mean- 
ing of  this  rule,  and  the  costs  which  are  payable  out  of  it 
should  be  revised  by  a taxing  officer  at  Toronto  before  a 
certificate  of  the  amount  is  given.  I cannot  find  any  sat- 
isfactory ground  for  holding  that  the  expression  “ a fund 
in  Court  ” has  a technical  meaning  which  makes  it  mean 
something’ different1  from  “a 'Sum  of  money  in  Court.” 

It  is  not  unreasonable  that  the ' Court  Should  Tequire 
some  additional  precaution  to  be  taken  against  the  taxa- 
tion of  excessive  costs,  where  they  are  made  payable  out 
of  a fund  which  is  placed  in  its  custody.  Notwithstanding 
Rule  1199,  it  not  unfrequently  happens  that  costs  are  tax£d' 
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without  notice  to  the  opposite  party  ; a remedy  for  excessive 
costs  in  such  a case  exists  where  the  opposite  party  is  called 
upon  to  pay  them ; the  remedy  may  he  gone  where  the 
costs  are  payable  at  once  out  of  money  in  Court  and  are 
collected  out  of  it  before  the  persons  interested  in  opposing 
it  become  aware  that  the  costs  have  been  taxed. 

The  cases  of  estates  in  Court,  and  those  of  infants,  luna- 
tics, and  persons  of  unsound  mind  are  specially  provided 
for  in  the  Rule  1207,  and  the  words  “ a fund  in  Court  ” are 
used  in  it  as  relating  to  something  not  covered  by  the  des- 
cription of  the  other  specially  protected  funds  and  estates. 

Rule  1210  seems  to  show  that  Rule  1207  was  not  in- 
tended to  be  confined  to  cases  where  the  bill  of  costs  is 
payable  only  out  of  the  money  in  Court,  but  is  recoverable 
by  execution  in  the  ordinary  way. 

I think  it  safer  to  give  to  the  words  of  the  rule  their 
ordinary  meaning  under  the  circumstances,  there  being  no 
apparent  reason  for  giving  them  a restricted  one,  and  to 
treat  them  as  applying  to  all  cases  in  which  there  is  money 
in  Court  out  of  which  costs  are  payable. 

In  all  other  respects  I fully  agree  with  the  judgment  of 
the  Chief  Justice,  and  as  I think  the  taxation  before  the 
taxing  officer  at  Ottawa  was  a strictly  regular  proceeding, 

I concur  in  the  conclusion  that  the  appeal  should  be  al- 
lowed with  costs.  The  appellant  will,  however,  in  my 
judgment,  be  entitled  to  a revision  in  Toronto  under  Con. 
Rule  1207  of  the  taxation  in  Ottawa,  which  wTas  the  sub- 
ject of  the  appeal. 

Falconbridge,  J. — I agree  with  my  brother  Street  in 
thinking  that  we  ought  not  to  narrow  the  signification  of 
the  expression  “fund  in  Court,”  as  used  in  Rule  1207,  and 
the  defendants  are,  therefore,  in  my  judgment,  entitled  to 
a revision. 
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Rice  v.  Fletcher. 


Arrest — Foreigner  in  Ontario  temporarily — About  lo  return  home — Intent 
to  defraud — Order  to  hold  to  bail. 

The  plaintiff  claimed  $20,000  damages  from  the  defendant,  the  cause  of 
action  being  criminal  conversation  with  the  plaintiff’s  wife.  The 
defendant  lived  in  the  United  States,  but  was  here  for  a temporary- 
purpose  when  the  plaintiff  had  him  arrested  under  an  order  to  hold  to 
bail. 

The  plaintiff  in  his  affidavit  sworn  on  the  30th  January,  on  which  the 
order  was  granted,  stated  that  the  defendant  had  arrived  in  Toronto 
that  morning,  and  that  he  intended  to  leave  for  his  own  country  that 
night,  with  intent  to  defraud  the  plaintiff  of  the  damages  he  had  sus- 
tained. Upon  a motion  for  the  defendant’s  discharge  : 

Held , that  in  leaving  Ontario  he  was  not  doing  so  with  intent  to  defraud 
the  phiintiff,  and  was  therefore  entitled  to  be  discharged. 

Ex  p.  Gutierrez,  11  Ch.  D.  298,  specially  referred  to. 

[February  5,  1889. — MacMahon,  J.] 

This  was  a motion  in  Chambers  on  behalf  of  the  defen- 
dant for  his  discharge  from  custody  under  an  order  to  hold 
to  bail,  upon  the  following  grounds  : 

1st.  That  there  was  no  cause  of  action  shewn  against 
the  defendant ; and 

2nd.  That  the  defendant  was  a foreigner,  and  was  in 
Ontario  merely  temporarily,  and  intended  to  return  imme- 
diately to  his  home  in  the  United  States,  and  was  there- 
fore not  -a  person  liable  to  arrest  under  R.  S.  O.  ch.  67. 

The  order  to  hold  to  bail  was  made  on  an  affidavit  of 
the  plaintiff  stating  that  he  left  Kankakee,  in  the  State  of 
Illinois,  over  three  years  ago,  and  had  since  resided  in 
Toronto,  and  that  the  reason  for  his  coming  to  Canada  was 
because  the  defendant  (who  was  an  unmarried  man,  and 
also  a resident  of  Kankakee)  had  by  his  intercourse 
with  the  plaintiff’s  wife  disturbed  the  domestic  happiness 
of  his  (the  plaintiff’s)  family  ; and  that  since  the  plaintiff’s 
residence  in  Toronto  the  defendant  had  continued  to  carry  on 
a clandestine  relationship  with  the  plaintiff’s  wife.  That  on 
8th  of  December,  1888,  while  the  plaintiff  was  absent  from 
Toronto,  the  defendant  came  to  the  city,  and  the  plaintiff’s 
wife  accompanied  him  to  the  Rossin  House,  where  they 
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registered  as  “ E.  Farnsworth  and  wife/’  and  there  remained 
for  one  day,  and  then  went  to  the  Queen’s  hotel,  where 
they  registered  in  the  same  name,  and  at  this  last  men- 
tioned hotel  the  defendant  and  the  plaintiff’s  wife  remained 
about  two  days.  That  on  the  day  on  which  the  order 
was  granted  for  the  defendant’s  arrest,  namely,  on  the  30th 
of  January  ult.,  the  defendant  had  arrived  at  Toronto,  and 
had  notified  the  plaintiff’s  wife  of  his  coming,  and  she  was 
then  at  the  Queen’s  hotel  with  the  defendant,  and  had 
registered  under  the  said  name  of  “ E.  Farnsworth  and 
wife,  Chicago,”  and  were  then  living  at  the  said  hotel  as 
man  and  wife. 

The  plaintiff’s  affidavit  also  stated  that  he  had  suffered 
$20,000  damages  by  reason  of  the  defendant’s  said  wrong- 
ful and  unlawful  acts  ; and  that  he  had  good  and  probable 
cause  for  believing  that  the  defendant  unless  forthwith 
apprehended  was  about  to  quit  Ontario  with  intent  to 
defraud  him  of  the  damages  he  had  sustained  in  the  action. 

The  plaintiff’s  affidavit  was  corroborated  by  that  of 
Richard  E.  Wade,  as  to  the  defendant  and  the  plaintiff's 
wife  being  together  at  the  several  hotels  at  the  several 
times  mentioned,  and  having  registered  as  “ E.  Farnsworth 
and  wife,”  and  it  also  stated  that  the  defendant  was  about 
to  quit  Ontario  by  the  seven  o’clock  train  that  evening  for 
Chicago,  with  intent  to  defraud  the  plaintiff  of  his  claim  in 
the  action  unless  forthwith  apprehended. 

The  defendant  filed  an  affidavit  in  -which  he  stated  the 
reason  for  his  coming  to  Toronto  was  in  consequence  of  an 
action  commenced  in  the  Court  of  Chancery  at  Kankakee, 
against  the  plaintiff  and  his  wife  and  the  defendant,  to  set 
aside  a conveyance  made  to  the  defendant  of  some  land  as 
being  fraudulent  and  void.  He  admitted  that  the  plaintiff’s 
wife  met  him  on  the  6th  of  December  last  at  the  hotels 
mentioned  in  the  plaintiff’s  affidavit,  but  denied  all  criminal 
intercourse,  and  said  that  such  interviews  were  solely  for 
the  purpose  of  obtaining  information  from  her  regarding 
such  suit,  and  also  to  make  preparation  for  the  defence  at 
the  trial,  which  it  was  alleged  was  shortly  to  take  place. 
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The  defendant  however  did  not  in  his  affidavit  deny  that 
he  had  registered  at  the  Rossin  House,  and  also  at  the 
Queen’s  Hotel  as  “ E.  Farnsworth  and  wife.” 

The  plaintiff’s  wife  made  an  affidavit  in  which  she  stated 
that  she  knew  the’defendant  under  the  name  of  Edward 
Fletcher,  but  was  not  aware  that  he  went  under  the 
assumed  name  of  E.  Farnsworth  ; that  she  met  the  defen- 
dant for  the  purpose  of  consulting  about  the  said  suit;  and 
that  they  were  together  for  a short  time  at  the  Rossin 
House  on  the  said  6th  of  December ; and  that  she  called 
at  the  Queen’s  Hotel  on  the  following  day  to  see  him  for 
the  same  purpose;  and  she  denied  any  criminal  intercourse 
with  the  defendant. 

The  motion  to  discharge  the  defendant  was  argued  on 
the  2nd  February,  1889. 

Tilt , Q.  C.,  for  the  defendant. 

Bigelow , for  the  plaintiff. 

Judgment  was  delivered  on  the  5th  February,  1889. 

MacMahon,  J. — The  cause  of  action  alleged  to  exist  is 
the  criminal  conversation  with  the  plaintiff’s  wife  at  the 
hotels  named,  at  the  times  above  stated.  Then,  if  the 
plaintiff  has  made  out  that  there  is  a cause  of  action  exist- 
ing against  the  defendant,  has  the  provision  of  the  statute 
also  been  complied  with,  by  shewing  that  he  was  about  to 
quit  Ontario  with  intent  to  defraud  the  plaintiff  of  the 
damages  he  alleges  he  has  sustained  in  this  action  ? 

The  defendant  was  doubtless  here  temporarily  and  pro- 
posed returning  immediately  to  his  own  country — namely, 
to  the  United  States.  Can  it  then  be  said  he  had  the 
intention  of  defrauding  the  plaintiff  of  damages,  unless  he 
was  aware  that  the  plaintiff  contemplated  claiming  dam- 
ages for  the  wrong  doing  now  alleged  against  him,  the 
defendant  ? 

The  “ intent”  with  which  an  act  is  done — if  the  party 
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charged  with  the  particular  intent  has  not  made  a dis- 
closure of  his  intention — is  to  be  gathered  from  the  sur- 
rounding facts  and  circumstances. 

If  a party  domiciled  in  Ontario  is  indebted  here,  and  an 
order  for  his  arrest  is  applied  for  upon  the  ground  that  he 
is  about  leaving  the  Province  with  intent  to  defraud  the 
applicant,  the  Judge  to  whom  the  application  for  the  order 
of  arrest  is  made  is  called  upon  to  deal  with  the  applica- 
tion upon  different  principles  from  those  which  should 
guide  him  in  cases  where  an  application  is  made  for  the 
arrest  of  a foreigner  who  is  here  for  a temporary  purpose, 
and  designs  returning  immediately  to  his  own  country. 

The  cases  where  a debtor  appears  to  have  fraudulently 
absconded  from  a foreign  country  to  ours,  and  where  the 
creditor  follows  from  the  foreign  country,  and  finds  him, 
and  finds  that  he  intends  to  leave  Ontario  not  to  return  to 
his  own,  but  to  some  other  country ; and  also  the  cases 
where  the  debtor,  instead  of  having  come  to  this  country 
for  a merely  temporary  purpose,  intending  to  return 
to  his  own,  has  come  here  with  the  intention  of  remain- 
ing and  becoming  a permanent  resident,  may  be  arrested 
by  the  foreign  creditor  if  he  is  about  to  abscond  even 
to  his  own  country  by  reason  of  his  not  having 
acquired  the  protection  which  the  merely  temporary 
character  of  his  absence  from  his  own  country  would  have 
given  him,  and  has  became  as  one  of  our  own  citizens,  are 
all  referred  to  in  the  judgment  of  Osier,  J.,  in  Butler  v„ 
Rosenfeldt,  8 P.  R.,  at  p.  177. 

Ex  parte  Gutierrez , 11  Ch.  D.  298,  is  an  illustration  of 
the  distinction  drawn  in  England  in  the  case  of  the  arrest 
of  a foreigner,  and  a domiciled  Englishman.  The  head-note 
to  that  case  is : “ When  a debtor’s  summons  is  issued 
against  a foreigner,  who  is  in  England  for  a merely  tempo- 
rary purpose,  and  he  then  prepares  to  return  home,  there 
is  no  presumption  (as  there  might  be  in  the  case  of  a domi- 
ciled Englishman  going  abroad)  that  he  is  going  away 
with  the  intention  of  avoiding  payment  of  the  summoning 
creditor’s  debt.” 

7 — YOL.  XIII  O.P.R. 
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In  that  case  Gutierrez  was  a Spanish  subject  residing  in 
Cuba,  where  he  carried  on  business  as  a merchant  in  part- 
nership with  one  Argumosa.  The  partners  finding  they 
were  insolvent,  Gutierrez  went  to  England  to  explain  mat- 
ters to  the  English  creditors,  and  endeavour  to  effect  a 
settlement  with  them.  He  made  an  offer  of  composition 
of  5s.  in  the  pound,  which  some  of  the  creditors  agreed  to 
accept,  but  others  of  the  creditors  refusing  the  compo- 
sition, Gutierrez,  on  receiving  a telegram  from  his  partner 
requesting  him  to  return  home,  wrote  his  creditors  that  he 
was  compelled  to  return  to  Cuba.  On  receiving  this 
advice,  one  of  the  firm’s  creditors  issued  a debtor’s  sum- 
mons for  £678  7s.  against  Gutierrez,  and  also  obtained  a 
warrant  for  his  arrest  under  the  Absconding  Debtors’  Act. 

In  that  case  the  warrant  was  set  aside,  and  the  prisoner 
discharged. 

See  also  Bacon  v.  Shier,  9 U.  C.  L J.  N.  S.  226. 

See  the  question  of  “ intent  ” under  our  Act  discussed 
by  Osier,  J.  A.,  in  Erickson  v.  Brand,  14  A.  It.  at  p.  653. 

In  the  present  case  the  plaintiff  in  his  affidavit  states 
that  the  defendant  had  arrived  in  Toronto  that  morning 
and  that  it  was  his  intention  to  leave  for  his  own  country 
that  night,  which  shows  that  the  plaintiff  was  aware  that 
he  was  here  temporarily,  and  returning  at  once  to  the 
country  of  his  domicile. 

Looking  at  all  the  facts  disclosed  in  the  affidavits,  I do 
not  think  it  can  be  held  that  the  defendant  in  leaving 
Ontario  was  doing  so  with  the  intent  to  defraud  the  plain- 
tiff ; and  he  is  therefore  entitled  to  his  discharge  from 
custody. 

If  necessary  there  will  be  protection  to  the  sheriff  in 
arresting  the  defendant  under  the  capias. 

It  is  not  a case  for  costs. 
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Robinson  v.  Robinson. 

Solicitor — Agent — Service  of  papers. 


Service  of  papers  on  a solicitor  as  agent  for  another  solicitor  is  not  good 
service  unless  the  solicitor  served  is  the  booked  agent  of  the  other, 
even  though  he  has  acted  as  agent  in  the  same  suit. 

[February  23,  1889.  —Mac Mahon,  J.] 

Motion  by  defendant  to  set  aside  a taxation  of  the 
plaintiff’s  costs,  on  the  ground  that  there  was  no  proper 
notice  to  the  defendant’s  solicitors,  who  lived  in  Wiarton. 
Notice  of  taxation  was  served  on  Tisdale  & Robb,  a firm 
of  solicitors  at  Simcoe,  on  the  21st  January,  the  taxation 
being  on  the  25th  January  before  the  local  officer  at 
Simcoe.  Tisdale  &>  Robb  were  not  entered  as  agents  of 
the  defendant’s  solicitors,  but  had  on  several  occasions  acted 
as  agents  in  this  suit  The  notice  did  not  actually  come 
to  the  knowledge  of  the  defendant’s  solicitors  till  the 
day  of  taxation,  but  on  that  day  Tisdale  & Robb  attended 
before  the  officer  at  Simcoe,  without  instructions,  and 
obtained  an  enlargement  till  the  following  day,  when  the 
taxation  proceeded  in  the  absence  of  the  defendant,  or  any 
one  representing  him. 

The  motion  was  argued  in  Chambers  on  the  22nd  of 
February,  1889. 


W.  H.  Blake , for  the  motion. 
J.  M.  Clark,  contra. 


Judgment  was  delivered  on  the  23rd  February,  1889; 

MacMahon,  J. — The  notice  of  taxation,  and  the  taxa- 
tion of  costs  herein,  must  be  set  aside,  as  under  the  rules 
and  authorities  Tisdale  & Robb  could  not  be  considered  as 
the  agents  of  the  defendant’s  solicitors. 
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The  order  is  without  costs,  as  I think  the  plaintiff’s 
solicitors  were  misled  by  Messrs.  Tisdale  & Robb  obtaining 
an  enlargement  of  the  taxation  of  costs  from  the  25th  to 
the  26th  of  January,  and  may  have  supposed  they  had 
authority  to  ask  for  the  enlargement. 

See  Rules  202,  203,  204,  and  461 ; Smith  v.  Roe , 1 U.  C. 
L.  J.  N.  S.  154  ; Hayes  v.  Shier , 6 P.  R.  41  ; Omnium  Secu- 
rities Co , v.  Ellis,  2 C.  L.  T.  216. 


Bunbury  v.  Manufacturers  Insurance  Company. 

Jury  notice — Second  trial — Rules  670,  671. 

The  object  of  Rule  670  is  to  entitle  a defendant  to  insist  upon  the  trial  of 
a case  entered  by  the  plaintiff  being  proceeded  with,  unless  the  Court 
should  give  the  plaintiff  leave  to  withdraw  it ; and  where,  before  a case 
entered  for  the  Assizes  on  the  non-jury  list  was  reached,  the  solicitors, 
without  the  assent  of  the  Court,  agreed  that  the  trial  should  be  put  off 
until  the  following  Assizes,  and  the  clerk  of  the  Assize  struck  the  case 
off  the  list,  it  was 

Held , that  what  had  taken  place  was  not  a withdrawal  within  the  mean- 
ing of  the  Rule,  and  that  the  action  remained  for  trial,  and  under  Rule 
67 1 might  be  set  down  for  trial,  on  notice,  for  any  subsequent  Court 
without  payment  of  any  further  fee. 

R.  S.  0.  ch.  44,  sec.  78,  sub-sec.  2,  provides  that  a party  to  an  action  de- 
siring to  have  it  tried  by  a jury  shall,  “ at  least  eight  days  before  the 
sittings  at  which  the  action  is  to  be  tried,”  file  and  serve  a notice  there- 
for. R.  S.  O.  ch.  52,  sec.  148,  provides  that  no  record  containing  issues 
to  be  tried  by  a jury  shall  be  entered  for  trial  unless  the  fee  of  three 
dollars  required  by  that  section  be  first  paid. 

The  plaintiff,  before  the  following  Assizes,  filed  and  served  a jury  notice. 
Held , that  Rule  671  was  not  intended  to  overrule  section  148,  but  was 
only  aimed  at  protecting  litigants  from  being  required  to  pay  a new  fee 
for  entering  their  actions  for  trial  a second  time,  and  not  to  relieve  them 
from  the  payment  of  any  other  usual  fees.  The  plaintiff  had  the  right 
to  give  the  jury  notice,  paying  the  jury  fee,  and  annexing  the  jury 
notice  to  the  record  at  the  time  of  setting  down. 

Order  of  Rose,  J.,  striking  out  jury  notice,  reversed. 

[March  7,  1889. — The  Queen's  Bench  Division.] 

Appeal  by  the  plaintiff  from  an  order  of  Rose,  J.,  in 
Chambers,  reversing  an  order  of  the  Master  in  Chambers 
and  striking  out  a jury  notice  filed  and  served  by  the 
appellant,  under  the  circumstances  detailed  in  the  judgment 
-of  the  Court. 
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The  appeal  was  argued  on  the  4th  February,  1889,  before 
a Divisional  Court,  (Armour,  C.  J.,  Falconbridge  and 
Street,  JJ.) 

Charles  Millar , for  the  appeal. 

T.  P.  Galt,  contra. 

On  7th  March,  1889,  the  judgment  of  the  Court  was 
delivered  by 

Street,  J. — This  action  was  entered  for  trial  at  the 
Toronto  Autumn  Assizes,  1888.  Before  the  case  was 
reached  the  solicitors  agreed  that  the  trial  should  be  put 
off  until  the  January  Assizes,  and  at  their  request  the 
clerk  of  Assize  struck  the  case  off  the  list  of  actions  for 
trial  at  the  Autumn  Assizes.  No  notice  for  jury  had  been 
given,  and  the  case  appeared  upon  the  non-jury  list,  and 
the  leave  of  the  Court  was  not  obtained  to  the  postpone- 
ment of  the  trial. 

We  do  not  think  that  what  took  place  was  a with- 
drawal of  the  ease  within  the  meaning  of  Con.  Rule 
670,  which  provides  that  “Where  an  action  has  been 
entered  for  trial,  it  may  be  withdrawn  by  either  the  plain- 
tiff or  the  defendant,  upon  producing  to  the  proper  officer 
a consent  in  writing,  signed  by  the  parties,  but  not  other- 
wise except  by  order;’ 

Under  the  former  practice  a plaintiff  having  entered  his 
record  for  trial  had  the  right  of  withdrawing  it  if  he  chose, 
paying  as  a result  the  costs  of  the  day.  The  object  of  Rule 
670  was,  we  take  it,  to  entitle  the  defendant  to  insist  upon 
the  trial  of  a case  which  the  plaintiff  had  entered  for  trial, 
being  proceeded  with  unless  the  Court  should  give  the 
plaintiff  leave  to  withdraw  the  case. 

What  was  done  here  was  an  agreement  by  the  two 
solicitors  to  postpone  the  trial  until  the  next  Assizes, 
carried  into  effect  at  their  joint  request  by  the  striking 
of  the  case  out  of  the  list. 

The  action  having  been  entered  for  trial,  and  not  having 
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been  tried  or  disposed  of,  because  it  still  remained  to  bo 
tried,  comes  within  Rule  671,  which  provides  that  H Actions-, 
not  tried  or  disposed  of  after  being  once  entered  for  trial 
may  be  set  down,  and  notice  thereof  given  for  any  sub- 
sequent  Court  without  the  payment  of  any  further  fee.” 
The  plaintiff  before  the  January  Assizes  filed  and  served 
a jury  notice,  and  the  defendants  applied  to  the  Master  in 
Chambers  for  an  order  that  it  should  be  struck  out. 

Under  sub-sec.  2 of  sec.  78  of  eh.  44,  R.  S.  O.,  a party  to 
an  action  desiring  to  have  it  tried  by  a jury  “ shall,  at  least 
eight  days  before  the  sittings  at  which  the  action  is  to  be 
tried/’  file  and  serve  a notice  in  writing  to  that  effect,  and 
a copy  of  the  notice  shall  be  attached  to  the  certified  copy 
of  the  pleadings  prepared  for  the  Judge. 

The  learned  Master  held  the  jury  notice  regular  and 
dismissed  the  motion.  The  defendants  thereupon  appealed 
to  a J udge  in  Chambers,  and  the  appeal  came  on  before 
Rose,  J.,  who  reversed  the  decision  of  the  Master,  and 
ordered  that  the  jury  notice  should  be  struck  out*  being 
of  opinion  that  the  words  above  quoted  “ before  the  sittings 
at  which  the  action  is  to  be  tried,”  must  be  taken  to  mean 
“ at  which  the  action  is.  entered  for  trial.” 

The  plaintiff  has  appealed  from  this  judgment  to  the 
Divisional  Court,  and  his  motion  came  on  for  argument  on 
4th  February,  1889. 

The  difficulty  which  appears  to  have  pressed  upon  Rose* 
J.,  and  which  in  his  judgment  required  a somewhat  strained 
construction  to  be  given  to  the  statute*  was  the  provision 
which  dispenses,  with  the  payment  of  any  further  fee.  He 
points  out  that  where  an  action  is  entered  for  trial  without 
a jury  notice  the  fee  is  less  by  S3,  than  where  a jury  notice 
is  given,  and  that  it  cannot  have  been  intended  by  Rule 
671  to  enable  a plaintiff  by  entering  a case  for  trial  as  a. 
non-jury  case,  and  postponing  it,,  to  escape  the  payment, 
of  the  further  fee  wfiich  should  have  been  paid  had  the 
case  been  originally  entered  as  a jury  case. 

We  agree  that  Rule  671  cannot  have  been  intended  to 
overrule  the  provisions  of  sec.  148  of  ch.  52, , R.S.Q,,  which 
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is  imperative  that  no  record  containing  issues  to  be  tried 
by  a jury  shall  be  entered  for  trial  or  assessment  unless 
the  fee  of  S3  required  by  that  section  is  first  paid. 

Rule  671  was,  however,  only  aimed  at  protecting  litigants 
from  being  required  to  pay  a new  fee  for  entering  their 
•actions  for  trial  a second  time,  and  at  making  the  fee  paid 
upon  the  original  entry  of  the  case  suffice  for  tbe  purpose 
until  it  was  tried  or  disposed  of  by  reference  or  otherwise.; 
it  was  never  intended  to  relieve  them  from  the  pay- 
ment of  any  other  usual  fees.  Reading  the  Rule  671 
and  the  statute,  sec.  148,  eh.  52,  R.  S.  0.,  and  sub-sec.  2 of 
sec.  78  of  ch.  44,  R.S.O.,  together  in  this  light,  they  appear 
to  me  to  be  entirely  consistent  with  the  right  which  is 
claimed  by  the  plaintiff  here  of  giving  a jury  notice  before 
setting  down  and  giving  his  notice  of  trial  for  the  Court 
to  which  the  trial  of  his  action  was  adjourned  ; but  he 
must  pay  the  jury  fee  at  the  time  of  setting  the  action 
down  for  trial,  and  must  annex  the  jury  notice  to  the  copy 
of  the  pleadings. 

We  think  the  appeal  should  be  allowed,  and  the  order 
of  Rose,  J.,  striking  out  the  jury  notice  should  be  reversed. 
Costs  of  the  several  motions  and  appeals  to  be  costs  in  the 
cause  to  the  plaintiff  in  any  event. 
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Regina  ex  rel.  Dougherty  v.  McClay. 


Municipal  corporations — Controverted  election — Quo  warranto — Powers- 
of  County  Judge — R.  S.  0.  ch.  184,  secs-  2<?7  to  208 — Rules  J2,  1038 — 
Motion  to  set  aside  proceedings. 

Notwithstanding  the  provisions  of  R.  S.  0.  ch.  184,  secs.  187  to  208,  a 
County  Judge  has  now  no  authority,  as  such,  to  give  leave  under  Rule 
1038  to  serve  a notice  of  motion  to  initiate  quo  warranto  proceedings 
under  the  Municipal  Act ; and  he  has  no  authority  at  all  to  act  in  pro- 
ceedings of  that  nature  as  a local  Judge  of  the  High  Court,  that  power 
being  expressly  excepted  from  the  powers  conferred  upon  him  as  a local 
Judge  by  Rule  41. 

A County  Judge  assumed  to  act  in  such  proceedings,  which  were  styled 
in  the  High  Court  of  Justice. 

Held , that  he  must  be  taken  to  have  acted  in  his  capacity  as  local  Judge 
of  the  High  Court,  and  objection  to  the  proceedings  was  properly  taken 
by  motion  to  set  them  aside. 

[March  11,  1889. — Street , J.] 

The  defendant  was  declared  at  the  municipal  election, 
1889,  to  have  been  duly  elected  to  the  office  of  mayor  of 
the  town  of  Mitchell,  in  the  county  of  Perth. 

On  29th  January,  1889,  the  relator  James  Dougherty 
obtained  from  the  Judge  of  the  County  Court  of  the  county 
of  Perth  a fiat  for  leave  to  serve  a notice  of  motion  in  the 
nature  of  a quo  warranto  under  Con.  Rule  1038,  to  set 
aside  the  election  on  the  ground  of  certain  irregularities  in 
the  manner  in  which  it  was  conducted,  on  the  ground  that 
the  defendant  wras  disqualified  from  holding  the  office,  and 
upon  other  grounds  set  forth  in  the  notice  of  motion.  At 
the  time  fixed  for  hearing  the  matter  the  defendant  by  his 
counsel  appeared  and  objected  that  the  jurisdiction  of  the 
Judge  of  the  County  Court  had  been  taken  away  by  the 
Consolidated  Rules  41,  and  1038  et  seq.  The  learned 
Judge,  after  considering  the  objection,  delivered  a carefully 
considered  judgment  overruling  the  objection,  but  at  the 
same  time  stayed  the  proceedings  before  him  in  order  that 
the  defendant  might  move  to  set  them  aside. 

The  defendant  moved  to  set  aside  the  proceedings  upon 
the  ground  that  they  were  wholly  irregular  and  without 
foundation,  because  of  the  absence  of  jurisdiction  in  the 
County  Judge  to  grant  the  fiat  for  the  motion. 
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The  motion  was  argued  before  Street,  J.,  in  Chambers 
on  the  8th  March,  1889. 

W.  R Meredith , Q.C.,  for  the  respondent. 

Aylesworth,  for  the  relator. 

Judgment  was  delivered  on  the  11th  March,  1889. 

Street,  J.  —The  authority  for  proceedings  of  this  nature 
is  derived  in  the  first  place  from  secs.  187  to  208  inclusive, 
of  the  Municipal  Act,  ch.  184  R.  S.  O. 

By  sec.  187  it  is  provided  that  the  validity  of  the  election 
of  a mayor,  reeve,  &c.,  may  be  tried  by  a Judge  of  the 
High  Court,  or  before  the  senior  or  officiating  Judge  of  the 
County  Court  of  the  county  in  which  the  election  took 
place.  Sec.  188  authorizes  such  Judge  to  order  a 
summons  in  the  nature  of  a quo  warranto  to  be  issued 
Sec.  193  shews  that  this  writ  must  in  all  cases  be  issued 
out  of  one  of  the  Divisions  of  the  High  Court,  whether  the 
order  for  its  issue  is  made  by  a Judge  of  the  High  Court 
or  by  a Judge  of  the  County  Court,  and  it  may  be  made 
returnable  before  a Judge  of  either  Court. 

The  action  or  proceeding  was  one  in  the  High  Court 
always,  but  the  Judge  before  whom  it  was  tried  was  not 
necessarily  a Judge  of  that  Court. 

These  provisions  of  the  Municipal  Act,  and  the  practice 
theretofore  existing  under  them,  and  under  the  rules  of 
Court  passed  many  years  ago  to  carry  them  into  effect, 
were  to  some  extent  varied  by  Consolidated  Rules  1038  to 
1044,  both  inclusive,  by  which  a notice  of  motion  is  sub- 
stituted for  the  summons  in  the  nature  of  a quo  warranto 
required  by  sec.  188  of  the  Municipal  Act.  Before  this 
notice  of  motion  is  given  leave  must  first  be  obtained 
“ from  the  Court  or  a Judge.”  Turning  now  to  Consolidated 
Rule  2,  I find  that  the  expression  a “ Judge”  in  these  Rules 
means  “ a Judge  of  the  Supreme  Court,  or  a Judge  having 
the  authority  for  the  time  being  of  a Judge  of  the  High 
Court,  unless  there  is  something  in  the  context  indicating 
a different  meaning.” 
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A County  Judge,  as  such,  then  has  no  authority  to  give 
such  leave,  and  he  has  no  authority  at  all  to  act  in  pro- 
ceedings of  this  nature  as  a local  Judge  of  the  High  Court, 
that  power  being  expressly  excepted  from  the  powers 
conferred  upon  him  as  a local  Judge  by  Rule  41. 

It  appears  then  that  Rule  1038  must  of  itself  be  taken 
to  deprive  the  Judges  of  the  County  Courts  of  the  powers 
they  possessed  under  sec.  188  of  the  Municipal  Act ; for  it 
substitutes  for  the  old  practice,  under  which  they  possessed 
the  power  of  authorizing  the  institution  of  quo  wavmmto 
proceedings,  a new  one  in  which  they  have  no -such  power. 
Had  there  been  no  special  exception  with  regard  to  these 
proceedings  from  the  powers  conferred  upon  them  as  local 
Judges  of  the  High  Court  by  Rule  41,  they  would,  I think, 
still  have  retained  as  local  Judges  of  the  High  Court  the 
substance  of  their  former  powers  ; but  in  the  face  of  that 
express  exception,  it  is  impossible  to  hold  that  they  do. 

No  question  can  arise  as  to  the  effect  of  any  conflict 
between  these  Rules  and  the  former  practice  which  they 
have  superseded,  as  these  Rules  have  been  made  law  by  51 
Vie.  ch.  2,  sec.  4,  which  repeals  all  enactments  inconsistent 
with  them. 

It  was  objected  on  behalf  of  the  relator  upon  the  argu- 
ment before  me  that  the  question  before  me  should  have 
been  raised  by  prohibition,  and  not  by  motion.  I think  that 
this  objection  is  not  well  founded  ; the  proceedings  are  all 
styled  in  the  High  Court,  and  the  learned  Judge  before 
whom  they  are  pending  must  be  taken  to  be  acting  in  his 
capacity  of  local  Judge  of  the  High  Court,  and  the  objec- 
tion to  his  proceedings  as  therefore  properly  taken  by 
motion. 

The  fiat  and  other  proceedings  must  be  s.et  aside,  and 
the  relator  should  pay  the  costs  of  the  motion  ; no  costs  to 
either  party  of  the  proceedings  before  the  County  J udge. 


XIII.] 


IMPERIAL  LOAN  CO.  V.  BABY. 


59 


Imperial  Loan  Company  y.  Baby. 

Judge  in  Chambers — Motion  to  extend  time  for  moving  Divisional  Court. 

A motion  to  extend  the  time  for  moving  before  a Divisional  Court  against 

the  judgment  of  the  trial  Judge  should  not  be  made  to  a Judge  in 

Chambers,  but  to  the  Divisional  Court  itself. 

[March  11,  1889. — Ferguson , J.] 

Motion  by  the  defendant  for  leave  to  serve  a notice  of 
motion  against  the  judgment  of  Falconbridge,  J.,  at  the 
trial  in  favor  of  the  plaintiffs,  for  the  next  sittings  of  the 
Chancery  Divisional  Court. 

The  judgment  of  the  trial  Judge  was  pronounced  on  the 
13th  February,  1889,  but  the  solicitors  for  the  defendant 
did  not  hear  of  its  having  been  delivered  till  the  following 
day,  and  it  was  then  too  late  to  give  the  plaintiff's  the  seven 
clear  days’  notice  of  motion  required  by  Con.  Buie  800,  for 
the  then  next  sittings  of  the  Chancery  Divisional  Court, 
which  was  to  begin  on  the  21st  February.  The  defen- 
dant took  no  steps  till  the  7th  March,  1889,  when  he  served 
notice  of  this  motion. 

The  motion  was  made  returnable  in  Chambers,  and  was 
there  argued  on  the  11th  March,  1889. 

Hoyles , for  the  defendant. 

E.  B.  Brown , for  the  plaintiffs. 

Ferguson,  J. — I don’t  think  the  motion  is  properly 
made  before  me  in  Chambers.  It  should,  I think,  have 
been  made  before  the  full  Court,  which  there  was  ample 
time  and  opportunity  to  do.  The  motion  will  be  dismissed 
with  costs. 
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Traders’  Bank  v.  Kean. 


Evidence — Examination — Motion  to  be  made — Rule  578. 

Immediately  after  appearance  in  an  action  a subpoena  was  issued  and  an 
appointment  given  for  the  examination  of  the  defendant,  and  also  of  a 
person  not  a party,  before  a special  examiner,  to  give  evidence  on 
behalf  of  the  plaintiffs  on  a motion  to  be  made  by  them  under  the  rules 
respecting  replevin  for  an  order  for  replevying  a certain  guaranty,  the 
subject  of  the  action. 

The  subpoena  and  appointment  were  moved  against  on  the  ground  that 
there  was  no  motion,  petition,  or  other  proceeding  pending  in  the  action, 
and  the  provisions  of  Rule  578  were  therefore  not  applicable. 

Held,  that  there  must  be  a pending  motion  on  which  the  examination  is 
to  be  taken  ; and  such  was  not  the  case  here,  as  the  subpoena  spoke  of  a 
‘ ‘ motion  to  be  made.  ” 

McMurray  v.  Grand  Trunk  R.  W.  Co.,  3 Ch.  Chamb.  R.  130  ; Stovel  v. 
Coles,  ib.  362,  referred  to. 

Held,  also,  that  the  intended  examination,  being  manifestly  on  the  merits 
of  the  action,  was  improper  at  this  stage,  as  it  was  too  early  in  the 
action  for  the  plaintiffs  to  obtain  discovery  except  by  a special  order 
under  Rule  566. 

[March  11,  1889. — The  Master  in  Chambers .J 

An  action  for  delivery  over  to  plaintiffs  of  a certain 
written  guaranty  made  by  the  defendant  in  favor  of  the 
plaintiffs,  guaranteeing  payment  of  advances  made  or  to 
be  made  by  the  plaintiffs  to  the  firm  of  F.  Kean,  Son,  & 
Co.,  and  wrongfully  detained  by  the  defendant,  and  for 
damages  for  detention,  and  also  for  $613  due  from  the 
defendant  to  the  plaintiffs  for  principal  an.l  interest  under 
the  guaranty. 

After  appearance,  and  before  pleadings,  the  plaintiffs 
served  on  the  defendant,  and  another,  a subpoena  and 
appointment  commanding  their  attendance  “ to  give  evi- 
dence on  behalf  of  the  plaintiffs  to  be  used  upon  a motion 
to  be  made  by  them  for  an  order  under  Con.  Buies  1098 
and  1100,  and  other  Rules  relating  thereto  for  the  replevy- 
ing of  the  guaranty  in  question  in  this  action.” 

Con.  Rule  1100  provides  for  an  ex  parte  application  for 
an  order  of  replevin. 

The  defendant  moved  to  set  aside  the  subpoena  and 
appointment  upon  the  grounds  referred  to  in  the  judgment. 


The  motion  was  argued  on  the  9th  March,  1889 
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F.  A.  Eddis,  for  the  motion,  referred  to  Glendinning, 
v.  Varcoe,  7 P.  It.  61 ; Storer  v.  Simmons , W.  N.  1876, 
p.  40. 

Lefroy , for  the  plaintiffs,  contended  that  as  an  ex  parte 
motion  for  the  order  of  replevin  was  sufficient,  Con.  Rule 
578  was  strictly  complied  with.  As  no  notice  of  the  motion 
was  required,  it  could  not  be  necessary  to  serve  one  merely 
for  the  purpose  of  having  a motion  pending  before  the 
Court. 

Judgment  was  delivered  on  the  11th  March,  1889. 

The  Master  in  Chambers. — A subpoena  has  been 
issued  and  an  appointment  has  been  given  for  the  examin- 
ation of  the  defendant,  Frank  Kean,  and  of  Mr.  Milton  D. 
Kean,  before  a special  examiner  at  Barrie,  to  give  evidence 
on  behalf  of  the  plaintiffs  in  their  action  on  a motion  to  be 
made  by  them  under  our  Rules  respecting  replevin,  for  an 
order  thereunder  for  replevying  a certain  guaranty,  the 
subject  of  this  action. 

This  subpoena  and  appointment  are  moved  against  on 
the  ground  that  there  is  no  motion,  petition,  or  other  pro- 
ceeding pending  in  the  action  ; and  such  is  the  fact,  as 
might  be  inferred  from  the  language  of  the  subpoena 
which  speaks  of  a “ motion  to  be  made”  I think  there 
must  be  a pending  motion  on  which  the  examination  may 
be  taken  : Me  Murray  v.  Grand  Trunk  R.  W.  Go.,  3 Ch. 
Chamb.  R.  130  ; Stovel  v.  Coles,  ib.  362. 

There  is  a further  point  as  to  the  defendant  Frank  Kean. 

The  cause  has  not  arrived  at  that  stage  when  the  parties 
may  examine  each  other  for  discovery  ; a writ  has  been 
issued  to  which  an  appearance  has  been  entered — that  is 
all,  and  this  examination  is  manifestly  on  the  merits  of  the 
action. 

Under  special  circumstances  an  examination  may  be 
ordered  by  the  Court  under  Rule  566,  when  the  Court  will 
judge  of  the  circumstances,  and  of  the  propriety  of  allowing 
the  examination  in  the  particular  case.  But  that  is  very 
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different  from  allowing  a party  to  judge  for  himself  as  to 
the  fitness  of  the  proceeding,  or  to  examine  parties,  whether 
parties  to  the  cause  or  mere  witnesses,  on  a motion  he  says 
he  intends  to  make,  which  he  may  very  possibly  never 
make  at  all. 

I must  set  aside  the  subpoena  and  appointment  with 
costs  to  defendant  in  any  result  of  the  cause.  Everyone 
who  attends  Chambers  is  aware  of  the  great  trouble  and 
difference  of  opinion  that  often  exists  on  motions  for 
examination  under  Rule  566.  That  certainly  might  be 
easily  avoided  by  allowing  the  examining  party  to  decide 
for  himself,  but  it  would  not  be  very  satisfactory. 


Livernois  v.  Bailey. 

Costs,  scale  of— Setting  off  costs— R.  S.  0.  (1877),  ch.  50,  sec.  Sfl,  sub-sec. 
3 — Rule  428,  0.  J.  A.,  1881. 

[March  5,  1889. — The  Court  of  Appeal.'] 

The  plaintiff  appealed  from  the  decision  of  the  Common 
Pleas  Divisional  Court,  12  P.  R.  535,  as  to  costs,  and  on 
the  5th  March,  1889,  judgment  was  given  dismissing  the 
appeal  without  costs,  the  Judges  of  this  Court  being  divided 
in  opinion. 


Hagarty,  C.  J.  0.,  and  Burton,  J.  A.,  were  of  opinion 
that  the  trial  J udge  had  power  to  deal  with  the  costs,  and 
that  power  having  been  exercised  was  not  reviewable ; and 
that  the  appeal  should  be  allowed. 

Osler,  and  Maclennan,  JJ.A.,  were  of  opinion  that  the 
appeal  should  be  dismissed, 

J.  TP.  Nesbitt,  for  the  appellant. 

H.  H.  Collier,  for  the  respondent. 
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Delaney  v.  MacLellan. 

Security  for  costs — Nominal  plaintiff. 


The  defendants  in  an  action  of  ejectment,  in  which  the  plaintiff  claimed 
title  as  owner  subject  to  a mortgage  to  a bank,  moved  for  security  for 
costs,  on  the  ground  that  the  plaintiff  was  not  able  to  pay  costs,  and 
that  the  action  was  not  really  brought  by  him,  but  by  the  bank. 

It  was  shewn  that  the  plaintiff  was  financially  worthless  ; that  his  inter- 
est in  the  land  was  so  doubtful  that  he  did  not  feel  sufficient  interest  in 
the  question  to  litigate  it;  that  the  bank  instructed  their  own  solicitor 
to  look  into  the  title,  took  the  advice  of  counsel,  and  were  advised  to 
have  an  action  brought  in  the  name  of  the  mortgagor,  who  was  then  for 
the  first  time  consulted  about  bringing  the  action ; that  the  ordinary 
solicitor  of  the  bank  was  retained  to  bring  the  action  ; and  that  he 
admitted  he  knew  the  plaintiff  was  insolvent.  It  was  fairly  deducible 
from  the  evidence  that  the  bank  had  really  in  fact  retained  the  solicitor, 
and  that  the  solicitor  would  look  to  the  bank  for  his  costs. 

Held,  that  under  these  circumstances  the  action  must  be  regarded  as  that 
of  the  bank,  and  not  of  the  plaintiff ; who  was  therefore  required  to 
give  security  for  costs. 

Parker  v.  Great  Western  R.  W.  Co.,  9 C.  B.  766,  and  Andrews  v.  Harris , 
7 Dowl.  P.  C.  712,  followed. 


[February  21,  1889. — The  Master  in  Chambers .] 
[March  18,  1889. — Rose,  J.] 

Motion  by  the  defendants  for  security  for  costs  on  the 
ground  that  Delaney  was  not  really  the  plaintiff,  and  was 
financially  unable  to  pay  costs.  The  action  was  for  eject- 
ment, Delaney  claiming  title  to  the  land  in  question  as 
owner  subject  to  a mortgage  to  the  Canadian  Bank  of 
Commerce. 

J.  B.  Clarke , for  the  motion. 

IF.  H.  P.  Clement,  contra. 

The  Master  in  Chambers. — I think  that  the  plaintiff 
should  give  security'  for  costs. 

I must  admit  that  the  plaintiff  here  might  technically 
have  brought  an  action  to  enforce  his  own  right  without 
being  liable  to  a motion  for  security  for  costs,  though 
financially  unable  to  pay  costs.  But  he  has  not  done  so. 
This  is  not  his  action  at  all,  not  brought  by  him,  nor 
brought  for  his  benefit,  nor  at  his  suggestion,  but  suggested 
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and  brought  by  the  Bank  of  Commerce  for  its  own  interest. 
And  the  plaintiff  does  not  control  it.  It  is  controlled  by 
the  bank  through  its  own  solicitor.  To  its  being  brought 
in  his  name  the  plaintiff  has  consented  at  the  desire  of  the 
bank,  he  at  the  same  time  saying  that  he  is  not  worth  a 
dollar,  and  that  is  the  position  of  every  one  liable  for  the 
debt  to  the  bank,  for  which  the  bank  has  judgment.  There 
is  the  bank’s  mortgage,  and  that  appears  to  be  all  they 
have.  Nothing  can  be  more  clearly  and  amply  made  out, 
than  these  propositions  I have  stated  are  made  out,  on 
papers  before  me.  There  have  been  repeated  judgments 
against  the  title  on  which  the  bank  claim  their  mortgage 
on  land  given  to  them  by  the  plaintiff  for  his  father’s  debt 
to  the  bank,  and  all  about  the  title  was  fully  in  the  know- 
ledge of  Mr.  H.  W.  Delaney,  a solicitor,  the  father  of  the 
plaintiff  (who  had  acted  as  solicitor  for  Catherine  Tierney 
in  the  litigation  connected  with  it),  at  the  time  he  negotiated 
the  sale  of  the  land  from  Catherine  Tierney  to  his  son,  the 
plaintiff. 

All  concerning  that  title  and  Mr.  Delaney’s  (the  father’s) 
connection  with  it  is  set  out  at  length  in  the  affidavit  of 
Mr.  Duncan  MacLellan. 

I cannot  go  into  all  the  particulars  which  appear  at  such 
great  length  in  the  depositions  of  Mr.  Flint,  the  solicitor  of 
the  bank,  the  plaintiff,  and  Mr.  H.  W.  Delaney,  and  in 
the  affidavit  of  Mr.  Duncan  MacLellan.  I must  refer  to 
these  papers  on  the  files. 

Upon  the  material  before  me  it  seems  that  there  is  great 
probability  that  the  transaction  was  entirely  the  father’s 
transaction  in  order  to  give  security  for  his  debt  to  the 
bank,  and  that  the  son  was  a mere  name  brought  in  by  the 
father  to  give  an  appearance  to  the  transaction.  There  is 
much  on  the  face  of  the  papers  to  suggest  that  that  is  so. 

In  his  depositions  the  plaintiff  even  swears : “ I do  not 
recollect  whether  judgment  had  been  obtained  against  us 
or  not  (meaning  on  the  note  on  which  he  was  indorser  for 
his  father).  Do  not  remember  whether  I was  on  the  note 
when  I got  the  deed  or  not!'  That  seems  to  me  very 
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significant.  If  he  does  not  remember,  I think  he  was  not 
on  the  note.  From  that  and  some  other  things  on  the 
papers,  I suppose  it  probable  that  his  becoming  liable  for 
his  father’s  debt  was  a part  of  the  arrangement  by  which 
he  received  the  conveyance  from  Catherine  Tierney ; it 
was  probably  then  or  after  that  he  became  liable  to  the 
bank  for  his  father’s  debt,  to  give  a natural  colour  to  the 
transaction.  No  doubt  he  was  so  liable  when  ten  weeks 
after  the  conveyance,  he  gave  the  mortgage  to  the  bank. 

Of  what  value  to  the  bank  could  be  the  security  of  the 
plaintiff  ? Looking  at  the  case  in  this  view,  there  is  some- 
thing very  remarkable  in  the  consideration  which  is  sworn 
to  have  been  given  to  Catherine  Tierney  for  the  conveyance.. 

All  seem  agreed  that  no  margin  would  be  left  after 
paying  the  bank,  if  successful  in  the  suit. 

Order  made  for  security  for  costs. 

The  plaintiff  appealed,  and  his  appeal  was  heard  before 
Rose,  J.,  in  Chambers,  on  the  1st  March,  1889, 

W.  H.  P.  Clement , for  the  appeal. 

J.  B.  Clarke , contra. 

Judgment  was  given  on  the  18th  March,  1889. 

Rose,  J. — I have  examined  the  following  cases  : Day  v. 
Smith , 1 Dowl.  P.  C.  460 ; Parker  v.  Great  Western  R . 
W.  Co.,  9 C.  B.  766  ; Tenant  v.  Brown,  5 B.  & C.  208  ; 
Ball  v.  j Ross,  1 M.  & G.  445 ; Clark  v.  St.  Catharines,  10 
P.  R.  205  ; Clarke  v.  Rama,  10  P.  R.  384  ; Boice  v.  O’Loane, 
7 P.  R.  359 ; and  it  seems  to  me  the  test  is  whether  or 
not  the  plaintiff  on  the  record  is  really  bringing  the  action, 
or  whether  some  one  else  who  may  have  an  interest  in  the 
subject  matter  of  the  litigation  is  bringing  the  action  in  the 
plaintiff’s  name. 

No  doubt  a mortgagor  may  bring  an  action  in  his,  own 
name  to  test  his  title  to  the  mortgaged  premises,  although 
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the  equity  of  redemption  is  not  of  any  realizable  value 
the  debt  being  greater  than  the  value  of  the  premises,  and 
although  he  have  no  other  property,  and  will  not  be  liable 
to  have  an  order  for  security  for  costs  made  against  him 
even  though  he  bring  the  suit  at  the  solicitation  of  the 
mortgagee,  who  may  be  desirous  of  having  the  mortgagor 
take  active  measures  to  make  available  the  mortgaged 
land  for  the  purpose  of  paying  the  debt.  In  such  a case 
the  suit  would  be  the  plaintiff’s,  and  his  interest  would  be 
to  have  his  indebtedness  reduced  by  the  amount  realized 
out  of  the  land.  But  where,  as  here,  the  mortgagor’s  interest 
in  the  land  appears  to  be  so  doubtful  that  the  mortgagor 
does  not  feel  sufficient  interest  in  the  question  to  litigate 
it,  and  where  the  mortgagee  instructs  its  own  solicitor  to 
look  into  the  title,  takes  the  advice  of  counsel,  is  advised 
to  have  an  action  brought  in  the  name  of  the  mortgagor, 
who  is  then  for  the  first  time  consulted  about  bringing  the 
action,  and  where  the  formal  retainer  is  of  the  solicitor  for 
the  bank,  who  admits  that  he  knew  that  the  plaintiff  was 
insolvent,  and  where  the  fair  deduction  from  the  evidence 
is  that  the  bank  has  really  and  in  fact  retained  the  solicitor,, 
and  that  to  it  the  solicitor  looks  for  his  costs,  I think  the 
learned  Master’s  finding  that  this  is  the  action  of  the  bank, 
and  not  of  the  plaintiff,  cannot  be  found  fault  with. 

The  case  is  thus  brought  within  the  principle  of  the 
decision  in  Parker  v.  Great  Western  R.  W.  Go.,  9 C.  B.  766, 
where  Wilde,  C.  J.,  said,  “ All  the  cases  that  I am  aware  of 
in  which  security  for  costs  has  been  enforced,  have  been 
cases  where  the  action  is  shewn  to  have  been  really  brought 
for  the  benefit  of  a third  person,  in  the  name  of  the  nominal 
plaintiff,”  and  Maule,  J.,  cited  with  approval  the  rule  in 
Andrews  v.  M arris,  7 Dowl.  P.  C.  712,  viz. : “ The  principle 
is,  that,  where  another  person  is,  in  fact,  proceeding  with  an 
action  in  the  name  of  the  party  on  the  record,  and  that  party 
is  insolvent,  the  Court  will  compel  him  for  whose  benefit 
the  action  is  proceeding  to  come  in  and  give  security  for 
costs.” 
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I am  glad  that  I am  able  to  come  to  the  same  conclusion 
as  that  at  which  the  learned  Master  arrived,  for  his  decision 
seems  to  me  the  only  one  consistent  with  fairness. 

The  appeal  will  be  dismissed  with  costs. 

[See  the  case  next  following.'] 


Wallbridge  v.  Trust  and  Loan  Co. 

Security  for  costs — Plaintiff  insolvent,  although  suing  for  another , interested 

in  result. 

Where  an  insolvent  plaintiff  in  an  action  is  not  an  actor  therein,  but  is  a 
mere  passive  instrument  in  the  hands  of  the  real  plaintiff,  by  whom  the 
action  is  brought,  security  for  costs  will  be  ordered  ; but  where  the 
plaintiff,  financially  worthless,  unable  to  pay  costs,  although  he  partly 
bring  the  action  for  the  benefit  of  another,  is  also  himself  largely 
interested  in  the  result,  he  has  to  be  considered  as  the  real  acting 
plaintiff,  and  cannot  be  compelled  to  give  security  for  costs. 

Delaney  v.  MacLellan,  ante  p.  63,  distinguished. 

[April  8,  1889. — The  Master  in  Chambers  ] 

A motion  by  the  defendants  for  security  for  costs. 

The  facts  are  fully  set  out  in  the  judgment. 

The  motion  was  argued  on  the  5th  April,  1889. 

A.  H.  Marsh , for  the  defendants. 

Aylesworth , for  the  plaintiff. 

Judgment  was  delivered  on  the  8th  April,  1889. 

The  Master  in  Chambers. — I was  very  much  struck  with 
the  case  of  Delaney  v.  MacLellan,  ante  p.  63,  lately  in 
Chambers  upon  the  motion  to  enforce  security  for  costs  from 
the  nominal  plaintiff  in  that  case,  for  every  thing  concurred 
there,  in  a technical  point  of  view,  to  clothe  him  with  the 
right  of  action  sued  for.  I thought  it  exemplified  the  law 
upon  the  point  more  completely  than  any  case  that  had 
ever  occurred  to  me  in  practice.  For  he  was  liable  over 
to  the  bank  for  the  whole  amount  that  could  have  been 
recovered.  True,  there  were  strong  reasons  for  conclud- 
ing that  he  had  originally  been  placed  in  that  position  by 
design,  because  no  costs  could  be  recovered  from  him  ; that 
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a very  doubtful  case  might  be  tried  without  the  risk  of 
having  to  pay  the  defendant’s  costs  in  case  of  defeat ; that 
the  chances  of  success,  though  they  might  not  be  consider- 
able, should  not  be  balanced  by  the  per  contra  of  a penalty 
in  the  shape  of  the  opponent’s  costs  in  the  case  of  an  un- 
favourable issue.  But  he  was  liable  to  the  bank  in  point 
of  form,  and  had  rights,  if  only  he  himself  had  been 
insisting  on  them.  The  real  fact  that  stood  against  him 
was  that  he  was  not  a plaintiff  at  all.  He  had  not  brought 
a suit  at  all ; he  was  a mere  passive  instrument  in  the 
hands  of  the  real  plaintiffs ; that  suit  was  brought  in  his 
name  by  the  bank  for  their  own  interests,  and  the  man  in 
whose  name  it  was  brought  was  not  an  actor  in  it.  That 
was  the  real  ground  of  the  decision. 

When  this  present  case  was  argued  the  other  day,  I could 
not  help  mentally  comparing  it  with  the  case  I have  just 
mentioned,  which  had  then  so  lately  been  before  me.  The 
plaintiff  here  was  the  owner  of  a valuable  farm  which  he 
sold  to  one  Moorman  for  Si  1,500.  SI, 000  of  the  purchase 
money  was  paid  down,  and  according  to  the  contract  of 
sale,  $5,000  was  raised  on  mortgage  of  the  farm  by 
Moorman  from  the  Trust  and  Loan  Co.,  which,  also,  was 
paid  to  the  plaintiff,  and  for  the  balance  of  the  purchase 
money  Moorman  gave  to  the  plaintiff  a second  mortgage 
on  the  farm  for  about  $5,000.  This  latter  mortgage  was 
assigned  by  the  plaintiff  as  security  for  a debt  to  a Mr. 
;Mrdth,  who  resided  in  the  United  States.  Afterwards 
Moorman  fell  into  default,  and  the  Trust  and  Loan  Co. 
proceeded  to  sell,  under  a power  of  sale  in  the  first  mort- 
gage, to  realize  their  debt  and  interest.  The  plaintiff 
on  that  occasion  communicated  with  Mr.  Smith,  his 
assignee  of  the  second  mortgage,  who,  however,  would  not 
redeem  the  company,  and,  so  far  as  any  action  of  his  was 
concerned,  determined  to  let  the  sale  proceed.  The  sale 
did  proceed,  but  the  attempted  auction  sale  failed  ; no  one 
bid  the  upset  price,  wrhich  was  between  $6,000  and  $7,000. 

A little  time  after  an  offer  was  received  by  the  company 
of  the  upset  price  for  the  farm.  This  the  company  then 
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declined  to  accept,  but  then  did  entertain  an  offer  of  $7,000 
for  the  farm  from  the  same  person  who  had  offered  the 
upset  price.  Upon  this  the  company  informed  the  plaintiff 
of  the  price  offered,  and  of  ftheir  intention  to  take  the 
offer  if  nothing  better  could  be  done,  inviting  his  attention 
to  it.  No  communication  was  received  from  him,  and  some 
time  after  the  offer  was  accepted,  and  the  sale  carried  out. 

The  plaintiff  represents  himself  as  always  dissatisfied 
with  the  price  at  which  the  farm  was  sold,  as  he  thinks 
the  land  worth  the  sum  he  originally  sold  it  for ; but  he 
says  he  was  unable  to  pursue  his  remedy  at  the  time,  from 
difficulties  in  his  affairs.  The  assignee  in  the  States,  of  the 
second  mortgage  had  died  meantime,  and  the  plaintiff 
wished  and  endeavoured  to  persuade  Ellen  Smith,  his  rep- 
resentative, to  bring  a suit  against  the  company  for  this 
sale,  but  that  was  declined.  A considerable  time  after,  quite 
latterly,  Ellen  Smith  brought  an  action  against  the  plaintiff 
for  the  debt  in  security  for  which  the  second  mortgage  had 
been  assigned  by  the  plaintiff,  and  finally  an  arrangement 
for  settling  it  and  the  claim  on  the  second  mortgage,  which 
was  $4,300  and  some  interest,  was  come  to  as  follows : — 

The  plaintiff  was  to  give  Ellen  Smith  judgment  for 
$2,000,  and  thereupon  the  second  mortgage  was  to  be  re- 
assigned to  the  plaintiff.  Towards  the  costs  of  the  suit 
intended  to  be  brought  by  the  plaintiff  against  the  com- 
pany— this  suit — Ellen  Smith  was  to  contribute  $40,  and 
the  amount  recovered  in  the  suit  was,  in  case  of  success, 
to  be  applied  : 1st,  in  payment  of  the  judgment  against  the 
plaintiff ; and  then  as  to  the  further  sum  of  $1,000,  that 
sum  was  to  be  paid  to  a relation  of  the  plaintiff,  not  for  any 
interest  of  Ellen  Smith.  That  agreement  has  been  carried 
out  as  to  the  judgment  and  re-assignment. 

Upon  this  it  was  urged  to  me  for  the  plaintiff  that  his 
connection  with  the  affair  is  quite  natural ; he  having  been 
the  original  owner  of  the  land,  and  being  indeed  an  unpaid 
vendor ; and  it  seems  to  me  the  great  distinction  between 
this  case  and  Delaney  v.  MacLellan  is  that  the  plaintiff 
here  is  the  real  acting  plaintiff  pursuing  his  own  interest. 
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There  is  a judgment  against  him  for  $2,000,  which  he  is 
liable  to  pay  to  Ellen  Smith  whatever  be  the  result  of  this 
suit ; and  as  to  whatever  is  beyond  that  he  has  the  whole 
interest.  This  mortgage,  I understand,  was  before  this 
settlement  greater  than  his  debt  to  Smith.  So  that,  what- 
ever his  chances  may  be,  he  is  fighting  for  his  own  sake  and 
is  consequently  not  liable  to  this  motion. 


Re  Citizens  Insurance  Company  et  al.  and 
Henderson  et  al. 


Arbitration  and  award — Reference  back  to  arbitrators — Time  for  moving — 
Delay — Discovery  of  new  evidence — Fraud — Scope  of  reference  back. 

An  application  to  remit  a case  back  to  arbitrators  for  reconsideration  need 
not  be  made  within  the  time  limited  for  moving  to  set  aside  an  award, 
but  it  must  be  made  within  a reasonable  time,  and  delay  must  be  sat- 
isfactorily accounted  for. 

Leicester  v.  Orazebrook , 40  L.T.N.S.  883,  approved  and  followed. 

In  this  case  a reference  of  the  claims  upon  certain  insurance  policies  was 
made  by  submission  to  two  arbitrators,  who  disagreed,  and  in  pursuance 
of  the  submission  chose  an  umpire,  who  made  his  award  on  the  25th  July, 
1887.  On  the  29th  May,  1888,  the  insurers  moved  for  a reference  back 
on  the  ground  that  they  had  then  recently  discovered  evidence  that  a 
quantity  of  goods  saved  from  the  fire  were  not  credited  by  the  assured 
on  their  proofs  of  loss  and  were  fraudulently  concealed. 

Held,  that  there  should  be  a reference  back  to  the  arbitrators  to  consider 
the  new  evidence  and  determine  its  bearing  on  the  questions  originally 
submitted  to  them.  The  reference  back  should  be  general  and  not 
limited  to  an  inquiry  as  to  what  goods  were  not  destroyed  by  fire. 
Order  of  Kose,  J.,  varied. 

[March  5,  1889. — The  Court  of  Appeal .] 

C.  W.  & J.  Henderson  were  the  holders  of  policies  of 
fire  insurance  in  the  Citizens  Insurance  Company,  the 
British  America  Assurance  Company,  and  the  Lancashire 
Insurance  Company,  insuring  them  against  loss  by  fire  on 
a stock  of  general  merchandize  in  their  store  at  Wingham* 
to  the  aggregate  amount  of  $4,500,  and  a fire  happened  on 
13th  March,  1887,  destroying  a portion  and  damaging  a 
portion  of  such  goods.  C.  W.  & J.  Henderson  assigned 
the  several  policies  and  their  claims  thereunder  to  John 
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Green  & Co.;  and  by  agreement  made  in  June,  1887,  the 
three  insurance  companies,  C.  W.  & J.  Henderson,  and 
John  Green  & Co.  referred  the  claims  under  the  policies 
the  defences  of  the  insurance  companies,  and  all  matters  in 
difference  to  the  award  of  two  persons,  or  in  case  of  disagree- 
ment, to  an  umpire  to  be  appointed  by  them.  The  arbitra- 
tors disagreed  and  appointed  an  umpire,  who  made  his  a ward 
on  the  25th  July,  1887,  finding  that  John  Green  & Co.  were 
entitled  to  recover  from  the  insurance  companies  in  respect 
of  the  policies  and  the  loss  thereunder  the  sum  of  $4,000 
and  interest  and  costs.  The  umpire  found  that  none  of 
the  claims  of  the  assured  were  vitiated  by  fraud  or  false 
statement. 

On  the  29th  May,  1888,  the  insurance  companies  moved 
in  the  Queen’s  Bench  Division  of  the  High  Court  of 
Justice  (the  submission  having  been  made  a rule  of  Court) 
to  set  aside  the  award  and  to  remit  the  matters  referred 
to  the  consideration  of  the  original  arbitrators,  on  the 
ground,  among  others,  that  the  Hendersons  had  fraudulently 
secreted  a portion  of  their  stock,  and  made  false  state- 
ments in  regard  thereto,  and  were  guilty  of  fraud  and 
perjury  before  the  arbitrators,  and  on  the  ground  of  the 
recent  discovery  of  evidence  of  such  fraud,  &c. ; and  on  the 
19th  June,  1888,  Rose,  J.,  the  presiding  Judge  in  Court, 
ordered  “ that  the  matter  of  the  said  submission  be 
referred  back  to  the  said  arbitrators  and  umpire  to  take 
evidence  and  inquire  and  report  as  to  whether  any  of  the 
goods  insured,  and  if  any  to  what  extent,  were  not  des- 
troyed by  fire,  either  by  reason  of  salvage,  fraud,  or  conceal- 
ment on  the  part  of  the  assured,  or  by  reason  of  any  other 
cause,  and  that,  in  respect  of  the  question  so  remitted,  the 
reference  and  proceedings  thereon  be  governed  by  the 
terms  of  the  original  submission  herein.” 

The  insurance  companies  appealed  from  this  order,  and 
asked  to  have  it  varied  so  as  to  direct  that  the  award 
should  be  set  aside,  and  the  matters  referred  to  the  arbi- 
trators under  the  agreement  of  reference  remitted  back  to 
them  for  further  consideration,  as  asked  by  the  appellants 
upon  the  motion  in  the  Court  below. 
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The  respondents,  C.  W.  & J.  Henderson  and  John  Green 
& Co.,  contended  that  the  order  should  be  varied,  and  the 
application  of  the  defendants  in  the  Court  below  altogether 
dismissed. 

The  case  was  argued  before  the  Court  of  Appeal 
(Hagarty  C.J.O.,  Burton,  Osler,  and  Maclennan,  JJ.A.) 
on  the  24th,  25th,  and  28th  January,  1889. 

Bain , Q.  C.,  and  Kappele,  for  the  appellants. 

Aylesworth  and  Hellmuth,  for  the  respondents. 

Judgment  was  delivered  on  the  5th  March,  1889. 

Hagarty,  C.  J.  0. — It  was  strongly  pressed  upon  us  that 
the  order  made  by  Bose,  J.,  referring  back  the  award  was 
too  late — three  full  terms  having  elapsed  from  the  making 
of  the  award. 

I think  we  must  accept  the  decision  of  the  full  Court  of 
Queen’s  Bench  in  1879,  Leicester  v.  Grazehrook,  40  L.  T. 
N.  S.  883,  as  an  authority  to  be  followed,  in  which  it  was 
held  that  “the  Court  has  a discretion  to  entertain  an  appli- 
cation to  refer  back  an  award  if  made  within  a reasonable 
time,  or  for  good  cause  shewn,  though  made  after  the  time 
which  was  fixed  for  such  applications  under  the  old  system 
of  terms.” 

Cockburn,  C.  J,  Lush  and  Manisty,  JJ.,  formed  the  Court, 
and  the  judgment  is  delivered  by  Lush,  J. 

I think  the  evidence  before  us  most  fully  brings  the 
present  case  within  the  principle  thus  laid  down. 

The  award  here  was  published  in  July,  1887,  and  the 
notice  of  motion  was  for  29th  May,  1888. 

Russell  on  Awards  (ed.  of  1882)  p.  486,  discussing  the 
subject,  says  that  the  Queen's  Bench  Division  has  now 
expressly  decided  that  the  time  for  referring  back  is  not 
limited  to  the  period  for  setting  aside,  but  the  Court  has  a 
discretion  to  allow  the  motion  to  be  made  at  any  time 
though  it  will  require  it  to  be  made  within  a reasonable 


xm.] 


EE  CITIZENS  INSURANCE  CO. 


73 


time,  or  the  delay  must  be  satisfactorily  explained ; citing- 
Leicester  v.  Grazebroolc. 

The  decision  fully  accords  with  my  own  ideas  of  the 
law,  and  with  the  salutary  and  necessary  check  of  requir- 
ing satisfactory  explanations  of  delay  and  application 
within  a reasonable  time,  I think  it  a wholesome  power  to 
be  carefully  exercised. 

The  evidence  said  to  have  been  only  recently  discovered  is 
that  a quantity  of  goods  saved  from  the  fire  were  not  only 
not  credited  by  the  assured  on  his  proof  of  loss  before  the 
arbitrators,  but  had  been  fraudulently  concealed  by  him. 

The  learned  Judge’s  order  is: 

“ It  is  ordered  that  the  matter  of  the  said  submission  be 
referred  back  to  the  said  arbitrators  [and  umpire  to  take 
evidence  and  inquire  and  report  as  to  whether  any  of  the 
goods  insured,  and  if  any, 'do^ what  extent,  were  not  de- 
stroyed by  fire,  either  by  reason  of  salvage,  fraud,  or 
concealment  on  the  part  of  the  assured,  or  by  reason  of 
any  other  cause,  and  that  in  respect  of  the  question  so 
remitted  the  reference  and  proceedings  thereon  be  governed 
by]  the  terms  of  the  original  submission  herein. 

“ And  it  is  further  ordered  that  all  questions  of  costs  shall 
be  reserved  till  after  the  determination  of  the  questions 
hereby  remitted.” 

It  should  be  amended  by  striking  out  the  words  in 
brackets  and  substituting  therefor,  “ for  reconsideration 
and  redetermination  upon.” 

The  defendants  complain  that  the  order  is  too  restricted 
in  its  form,  and  that  its  effect  would  be  to  limit  the  in- 
quiry as  to  the  amount  and  value  of  the  goods  said  to  be 
so  concealed,  and  thus  the  only  result  must  be  a possible 
reduction  of  the  sum  awarded,  by  the  value  of  such  goods* 

Judging  from  the  evidence  and  argument,  we  can  hardly 
believe  that  after  a costly  and  protracted  reference  the 
parties  would  care  to  enter  again  into  the  litigation  for  the 
sake  of  the  small  value  involved.  Nor  does  it  seem  likely 
that  our  learned  brother  would  have  so  intentionally 
restricted  the  inquiry. 

10 — VOL.  XIII  O.P.R. 


74  ONTARIO  PRACTICE  REPORTS.  [VOL. 

If  referred  back  on  the  grounds  in  evidence,  it  would 
appear  that  the  proper  course  must  be  to  have  such  evi- 
dence considered  by  the  referees,  by  whom  its  truth  or 
falsehood,  and  its  bearing  on  the  rightful  decision  of  the 
questions  submitted  to  them  by  the  original  reference, 
would  have  to  be  determined. 

I can  see  no  other  useful  purpose  of  the  reference  back. 

If  the  goods  said  to  have  been  secreted  were  of  the 
small  value  asserted  by  Mr.  Aylesworth  in  his  strenuous 
resistance  to  this  motion,  the  learned  Judge,  unless  he  con- 
sidered that  there  was  a fraudulent  element  in  the  matter, 
would  most  probably  have  refused  to  interfere.  A dis- 
covery of  goods  valued  at  $100  or  $150  could  hardly, 
in  the  absence  of  fraud,  warrant  the  re-opening  of  an 
award  for  $4,000. 

I must  assume  the  order  was  made  on  broader  grounds, 
and  I think  it  should  be  varied  as  already  suggested. 

We  are  not  now  discussing  an  original  application  to 
refer  back,  but  we  are  dealing  with  an  order  to  that  effect 
already  made.  The  evidence  before  the  learned  Judge 
either  amounts  to  nothing,  or  to  a case  of  actual,  personal, 
wilful  fraud  on  the  part  of  the  assured. 

I am  unable  to  see  how  this  disposition  of  the  case  is  in 
any  way  affected  by  the  fact  of  the  assignment  of  the 
policies  or  any  other  dealings  with  third  persons  or  the 
creation  of  any  other  interests. 

It  was  argued  that  the  defendants  should  have  been  left  . 
to  a remedy  by  bill  to  impeach  the  award  for  newly  dis- 
covered fraud,  and  it  was  said  that  a writ  had  already 
been  issued  for  that  purpose. 

But  that  was  known,  as  is  stated,  to  the  learned  Judge, 
and  I do  not  see  how  that  would  bar  his  right  to  make  an 
order  to  refer  back. 

Burton,  J.  A. — I think  the  cases  seem  to  establish  that 
an  application  to  remit  a case  back  for  reconsideration  need 
not  be  made  within  the  time  limited  for  moving  to  set  aside 
an  award,  but  that  the  delay  in  moving  should  be  satisfac- 
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torily  accounted  for ; and  that  it  should  not  be  granted  on 
light  grounds,  nor  unless  the  ends  of  justice  require  it 

The  learned  Judge  has  not  stated  the  grounds  of  his 
decision  ; but  I cannot  think  that  he  would  have  deemed 
it  a proper  case  for  interference  if  the  whole  question  in- 
volved was  whether  a few  hundred  dollars  worth  of  goods 
had  not  been  taken  into  account  in  the  estimate  of  the 
salvage. 

The  only  ground,  as  it  seems  to  me,  to  warrant  a refer- 
ence back,  would  be  that  a primd  facie  case  of  fraud  had 
been  made  out — such  a case  as  a Court  of  equity  would 
have  granted  relief  in  on  the  ground  of  surprise  and  fraud* 
if  established. 

If  that  was  the  ground  on  which  the  learned  Judge 
made  his  order,  then  the  case  should  go  back  for  the  pur- 
pose of  having  that  question  considered  by  the  tribunal 
which  would  have  had  the  power  to  deal  with  it  if  it  had 
been  discovered  when  the  matter  was  before  the  arbitra- 
tors. 

In  this  view,  I think  the  order  made  is  too  restricted 
and  is  wrong  in  form.  I do  not  think  the  reference  should 
be  to  inquire  and  report,  but  that  the  case  should  go  back 
to  the  arbitrators  in  the  usual  way  to  take  further  evidence 
and  to  re-consider  their  award. 

Osler  and  Maclennan,  JJ.  A.,  concurred. 

Appeal  allowed  with  costs,  and  order  varied . 
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Nelson  v.  Cochrane  et  al. 

Parties — Action  to  charge  annuity  on  land — Subsequent  incumbrancer. 

In  an  action  for  arrears  of  an  annuity  and  to  declare  the  same  a charge 
on  land,  mortgagees  of  the  land  whose  mortgage  was  subsequent  to  the 
will  creating  the  charge  and  subject  to  the  terms  of  it  were  made 
defendants  by  the  writ  of  summons ; but  on  their  own  application 
immediately  after  delivery  of  statement  of  claim,  their  name  was  struck 
out  with  costs. 

[March  28,  1889.—  Galt,  C.J.] 

This  action  was  brought  by  Ann  Nelson,  the  widow  of 
William  Nelson,  against  John  Cochrane,  James  Nelson, 
and  the  Imperial  Loan  Company.  William  Nelson  died 
the  owner  in  lee  simple  of  certain  lands,  and  by  his  will 
devised  them  to  his  four  sons,  and  gave  to  his  widow  a 
legacy  of  £30  a year,  to  be  paid  by  his  four  sons.  The 
plaintiff  claimed  that  her  annuity  was  largely  in  arrears, 
and  asked  to  have  an  account  taken  of  what  was  due,  to 
have  the  amount  declared  a charge  upon  the  lands,  and 
for  a sale  of  the  lands.  The  statement  of  claim  alleged 
that  the  defendant  Cochrane  was  the  owner  of  the  lands 
that  the  defendant  Nelson  had  an  agreement  for  the 
purchase  of  the  same  duly  registered ; and  that  the  defen- 
dants the  Imperial  Loan  Company  were  mortgagees  of 
the  lands. 

Immediately  after  the  delivery  of  the  statement  of  claim, 
the  defendants  the  Imperial  Loan  Company  applied  to  the 
Master  in  Chambers  for  an  order  striking  their  name  out 
of  the  action  on  the  ground  that  they  were  not  proper 
parties  at  the  present  stage,  upon  an  affidavit  shewing  that 
their  mortgage  was  subsequent  to  the  will  of  William 
Nelson,  and  subject  to  the  terms  thereof.  It  was  also 
shewn  by  affidavits  filed  on  the  application  that  the  loan 
company  had  attempted  to  sell  the  lands  under  the  power 
of  sale  in  their  mortgage  by  public  auction,  and  that  the 
sale  had  proved  abortive  ; but  that  since  the  abortive  sale 
the  lands  had  been  sold  by  the  company  to  the  defendant 
John  Cochrane  for  $10,600,  subject  to  all  arrears  of  the 
annuity  of  the  plaintiff,  and  to  all  taxes  in  arrear. 


XIII. 


NELSON  V.  COCHRANE. 


77 


It  was  contended  on  behalf  of  the  loan  company  that 
they  were  in  the  position  of  subsequent  incumbrancers  in 
a mortgage  action,  and  were  not  necessary  parties  before 
decree,  and  would  only  be  necessary  or  proper  parties  in 
the  event  of  a sale,  when  they  would  be  added  in  the 
Master’s  office. 

The  Master  in  Chambers  made  the  order  asked  for  by 
the  company,  striking  out  their  name  with  costs.  It  was 
recited  in  the  order  that  the  company’s  mortgage  was 
subsequent  to  the  will  of  William  Nelson  and  subject  to 
the  terms  thereof. 

The  plaintiff  appealed,  and  his  appeal  was  argued  in 
Chambers  on  the  26th  March,  1889. 

Hasten,  for  the  appeal. 

E.  B.  Brown , contra. 

Judgment  was  delivered  on  the  28th  March,  1889. 

Galt,  C.  J. — In  my  opinion  the  judgment  of  the  learned 
Master  is  correct. 

The  claim  of  the  plaintiff  is  for  arrears  of  what  she 
states  to  be  a charge  on  the  property.  The  company  are 
not  interested  in  contesting  this,  for  by  the  agreement  of 
purchase  the  defendant  Cochrane  agreed  to  assume  liability 
for  any  arrears ; and,  if  there  should  be  a judgment  in  her 
favour,  the  defendants  can  be  made  parties  in  the  Master’s 
office  without  having  being  subjected  to  the  expense  of  a 
trial  and  put  to  a very  unnecessary  amount  of  costs. 


Motion  dismissed  with  costs. 
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Cameron  v.  Phillips. 

Administrator  ad  litem — Rule  311— Security. 

In  a mortgage  action  in  which  foreclosure  only  was  sought,  it  was  stated 
that  the  lands  were  not  equal  in  value  to  the  mortgage  debt.  The 
mortgagor  being  dead  and  having  left  no  estate  whatever  except  the 
equity  of  redemption  sought  to  be  foreclosed,  the  executor  named  in 
the  will  of  the  mortgagor,  which  had  not  been  offered  for  probate,  was 
appointed  administrator  ad  litem  without  security,  under  Rule  311. 

[April  3,  1889. — Ferguson,  J.] 

This  was  a mortgage  action  for  foreclosure.  The  mort- 
gagorbeing dead,  and  there  being  no  personal  representative 
of  his  estate,  the  plaintiff  immediately  after  the  commence- 
ment of  the  action  applied  to  Ferguson,  J.,  in  Chambers, 
for  an  order  under  Con.  Rule  311  appointing  an  adminis- 
trator ad  litem. 

The  application  was  made  on  the  1st  April,  1889. 

J.  B.  O' Brian,  for  the  plaintiff. 

Judgment  was  delivered  on  the  3rd  April,  1889. 

Ferguson,  J. — -The  papers  have  been,  as  I think,  wrong- 
fully taken  away,  but  I think  I recollect  the  facts  suffici- 
ently. The  application  is  for  the  appointment  of  a personal 
representative  under  the  provisions  of  Rule  311.  The 
action  is  for  the  foreclosure  of  a mortgage.  The  lands  are 
not  equal  in  value  to  the  amount  of  the  mortgage.  The 
mortgagor  died,  having  made  and  published  a will  in  which 
he  appointed  one  Russell  Wilkinson  his  executor.  The 
testator — the  mortgagor — left  no  personal  estate  at  all,  nor 
any  lands,  except  the  equity  of  redemption  in  this  land, 
which,  as  before  stated,  is  not  of  any  value,  and  for  this 
reason  the  executor  did  not  apply  for  or  obtain  probate  of 
the  will,  as  he  otherwise  would  have  done.  The  executor 
so  appointed  by  the  will  is  willing  to  act  if  appointed  under 
the  provisions  of  the  Rule.  All  that  the  plaintiff  requires 
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in  the  action  is  the  foreclosure,  and  he  says  he  will  not 
proceed  for  or  claim  any  other  remedy  upon  his  mortgage, 
being  willing  under  the  circumstances  to  take  the  land  for 
the  mortgage  debt  unless  he  is  redeemed  in  due  course. 

The  case  seems  to  me  not  at  all  like  the  case  Meir  v. 
Wilson,  ante  p.  33.  It  is  more  like  the  case  Re  Cham- 
bliss, 12  P.  R.  649  ; but  I think  even  a stronger  case 
for  the  application  of  the  provisions  of  the  Rule  than 
Re  Chambliss.  I am  of  the  opinion  that  the  order  may 
go,  appointing  this  sole  executor  under  the  will,  Russell 
Wilkinson,  administrator  ad  litem,  under  the  provisions  of 
this  Rule  311,  and  I think  it  a proper  case  to  dispense  with 
security,  as  authorized  by  the  same  Rule. 

The  order  is  made  and  security  dispensed  with. 

Judgment  accordingly. 

Note. — A written  consent  of  Russell  Wilkinson  should,  I think,  be  filed 
before  the  issue  of  the  order. 


Hendricks  v.  Hendricks. 

Local  Master — Jurisdiction  of — Rule  1187 — Partition  and  administration — 
Taxed  costs  in  lieu  of  commission. 

Held,  that  a local  Master  has  no  jurisdiction  to  make  an  order  under 
Buie  1187  allowing  the  parties  to  an  action  or  proceeding  for  adminis- 
tration  and  partition  taxed  costs  instead  of  the  commission  provided 
for  by  the  Rule,  “ unless  otherwise  ordered  by  the  Court  or  a Judge.’7 
This  was  an  action  in  which  a judgment  for  partition  and  administration 
was  pronounced  by  Boyd,  C. 

Held,  that  more  especially  in  this  case  a local  Master  had  no  power  to 
interfere,  for  by  ordering  taxed  costs  instead  of  commission  he  was 
varying  the  judgment. 

[April  8,  1889. — Boyd,  <7.  ] 

Appeal  by  the  infant  defendants  from  an  order  of  the 
local  Master  at  Chatham  allowing  the  parties  taxed  costs 
instead  of  commission  in  lieu  of  costs,  as  provided  by  Con. 
Rule  1187  (Chy.  G.  O.  643).  This  was  an  action  for  admin- 
istration and  partition.  The  Rule  is  to  the  effect  that 
commission  shall  be  allowed  instead  of  costs  " unless 
otherwise  ordered  by  the  Court  or  a Judge.” 
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The  sole  question  raised  by  the  appeal  was  whether  the 
Master  had  jurisdiction  under  these  words  to  “ otherwise 
order.”  The  appeal  was  argued  on  8th  April,  1889,  and 
judgment  was  given  at  the  close  of  the  argument. 

F.  W.  Harcourt , for  the  appellants. 

Langton,  for  the  respondents  the  plaintiffs. 

Hoyles,  for  the  respondents  the  adult  defendants  other 
than  the  mortgagee. 

W.  H.  Blake,  for  the  mortgagee. 

Con.  Rules  138,  30,  989,  960,  1188,  and  741 ; Body  v. 
Body,  2 C.  L.  T.  86 ; and  Morrison  v.  Taylor , 46  U.  C.  R., 
492,  were  referred  to. 

Boyd,  C. — I am  perfectly  satisfied  that  the  whole  policy 
of  the  Rules  and  Orders  and  of  the  Judges  who  framed  the 
original  Orders  has  been  to  withhold  this  power  from  local 
officers,  and  to  keep  it  in  the  hands  of  the  Judges  them- 
selves, and  I have  never  before  heard  of  a local  officer 
attempting  to  exercise  this  power.  No  dissatisfaction  has 
been  expressed  with  the  commission  system.  It  has  been 
recognized  that  if  in  some  cases  it  works  a hardship,  on  the 
whole  it  is  just  and  equitable ; but  if  it  is  left  to  local 
officers  to  order  taxed  costs  instead  of  commission  whenever 
they  please,  there  will  be  a great  variety  of  practice,  and 
the  Rules  providing  for  the  commission  will  cease  to  have 
any  beneficial  operation.  It  was  to  prevent  Masters 
throughout  the  county  from  being  exposed  to  undue  pres- 
sure that  the  Orders  were  passed.  It  would  no  doubt 
be  well,  in  order  to  avoid  any  doubt,  to  have  a declaratory 
order  passed  ; but  in  the  present  case  there  is  one  plain 
ground  upon  which  the  Master  should  have  declined  to 
interfere.  The  judgment  for  partition  and  adminis- 
tration and  reference  to  the  Master  was  pronounced  by 
myself,  and  provided  for  the  commission  in  lieu  of  costs. 
The  Master  had  no  power  to  vary  this  judgment.  There  is 
this  special  ground  in  this  case;  but  I think  on  broad 
grounds  the  Master  had  no  power  under  Con.  Rule  1187. 

The  appeal  should  be  allowed  without  costs. 


HEATON  V.  M'KELLAR. 


81 


XIII.] 


Heaton  v.  McKellar  et  al. 

Joinder  of  parties — Action  to  set  aside  fraudulent  conveyances — Several 

grantees. 

Action  by  the  plaintiff  on  behalf  of  himself  and  all  other  creditors  of  the 
defendant  L.  asking  for  judgment  against  L.  upon  two  overdue  promis- 
sory notes  and  seeking  to  obtain  execution  for  such  claim  and  also  a 
previously  recovered  judgment,  against  two  several  parcels  of  land, 
alleged  to  have  been  fraudulently  conveyed  to  the  other  two  defendants 
respectively. 

A motion  was  made  to  strike  out  the  name  of  one  or  other  of  the  alleged 
fraudulent  grantees  as  improperly  joined  in  the  same  action. 

Held , that  it  was  possible  under  the  present  practice  to  combine  two  such 
causes  of  action,  which,  if  well  founded,  had  a common  root  in  the 
fraudulent  transfer,  and  that  here  there  would  be  no  practical  incon- 
venience in  trying  both  on  the  same  record.  The  motion  was  therefore 
refused. 

Chapnt  v.  Robert,  14  A.R.  354,  remarks  of  Osier,  J.A.,  at  pp.  361,  362,. 
specially  referred  to. 

[April  9,  1889 .—Boyd,  ff.J 

This  was  an  action  brought  by  the  plaintiff,  suing  on 
behalf  of  himself  and  all  other  creditors  of  the  defendant 
Leatherman,  seeking  to  obtain  judgment  against  the  defen- 
dant Leatherman,  upon  two  overdue  promissory  notes,  and 
to  obtain  execution  upon  this  claim  and  a previously  re- 
covered judgment,  against  two  separate  parcels  of  land 
alleged  to  have  been  fraudulently  conveyed  by  the  defen- 
dant Leatherman,  one  to  the  defendant  McKellar,  and  the 
other  to  the  defendant  Laird. 

The  frame  of  the  statement  of  claim  is  sufficiently  indi- 
cated in  the  judgment. 

Immediately  after  the  delivery  of  the  statement  of  claim 
the  defendant  McKellar  moved  to  have  his  name  or  that  of 
the  defendant  Laird  struck  out  of  the  action,  on  the  ground 
that  one  or  other  was  improperly  joined  as  a party.  The 
local  Master  at  Sandwich  refused  the  motion,  and 
McKellar  appealed. 

The  appeal  was  argued  in  Chambers  on  the  8th  April,  1889V 
Shepley , for  the  appeal.  There  is  misjoinder  of  parties. 
The  relief  sought  against  McKellar  and  Laird  is  distinct ; 
it  should  be  common.  There  must  be  either  identity 
of  subject  matter  or  identity  of  parties : Con.  Rules 
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300-303  ; Smith  v.  Richardson,  4 0.  P.  D.  112  ; Re 
Darban,  58  L.  T.  519 ; Howard  v.  Scott,  unreported 
decision  of  the  Court  of  Appeal  for  Ontario.  (Printed 
appeal  cases,  vol.  55,  1884.) 

Hoyles,  for  the  plaintiff,  contra,  referred  to  Con.  Rules 
302,  340 ; Cox  v.  Barker,  3 Ch.  D.  359 ; Bagot  v.  Easton, 
7 Ch.  D.  1 ; Ratte  v.  Booth,  10  P.  R.  649. 

Judgment  was  delivered  on  the  9th  April,  1889. 

Boyd,  C. — The  pleading  is  not  very  artistic,  but  the 
effect  of  the  statement  of  claim  may  be  thus  stated : 
Leatherman  being  in  debt  to  the  plaintiff  and  with  a view 
to  defeat  that  claim,  conveyed  all  his  lands,  consisting  of 
two  parcels,  one  to  one  defendant  in  November,  1888,  and 
the  other  to  the  other  defendant  in  December,  1888,  who 
hold  the  lands  without  having  paid  value  therefor.  The 
defendant  Leatherman  is  alleged  to  have  no  other  property 
wherewith  to  pay  the  plaintiff  and  the  action  is  on  behalf 
of  the  plaintiff  and  all  other  creditors  of  Leatherman. 
Judgment  is  asked  in  respect  of  two  overdue  notes 
against  Leatherman  and  execution  for  them  and  a 
previously  recovered  judgment  is  sought  out  of  the  lands. 
If  the  plaintiff  succeeds,  the  conveyances  will  be  set  aside 
and  the  proceeds  after  sale  will  be  distributed  ratably  among 
all  Leatherman’s  creditors.  All  defendants  have  the  right 
to  contest  the  plaintiffs  recovery  on  the  notes,  and  the 
two  grantees  have  the  right  to  attack  the  judgment 
previously  obtained  against  Leatherman,  if  so  advised. 
There  will  be  evidence  up  to  the  point  of  Leatherman’s 
insolvency  common  to  both  causes  of  action,  and  there  will 
be  no  practical  inconvenience  in  trying  both  on  the  same 
record.  It  is  possible  under  the  present  practice  to  com- 
bine two  such  causes  of  action,  which,  if  well  founded,  have 
a common  root  in  the  fraudulent  transfer  of  the  original 
debtor’s  property  to  persons  who  have  no  right  to  hold  it 
as  against  his  creditors. 

The  effect  of  the  Judicature  Rules  was  considered  by 
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Osier,  J.  A.,  in  Chaput  v.  Robert,  14  A.  It.  354,  as  permitting 
the  joinder  of  two  distinct  causes  of  action  against  two 
defendants,  for  separate  penalties  under  the  Act  as  to  the 
registration  of  partnerships.  He  says  “ we  must  hold  that 
the  action  cannot  be  defeated  merely  by  the  joinder  of 
defendants  who  have  no  common  interest  in  the  causes  of 
action  sued  for.”  And  again  “ As  a rule  it  is  undesirable 
that  independent  claims  against  several  defendants  should 
be  made  the  subject  of  an  action,  but  in  the  present  case 
I see  no  inconvenience  or  impropriety  in  such  a course : ” 
pp.  361,  362.  This  last  citation  may  be  adopted  by  me  as 
entirely  applicable  to  the  case  in  hand.  It  is  possible  to 
combine  stich  separate  causes  of  action  as  may  be  conven- 
iently and  inexpensively  tried  together,  subject  to  the 
supervision  of  the  Judge  on  summary  application  to 
prevent  injustice  or  oppression  in  particular  ca&es.  No 
such  interference  is  here  called  for.  As  to  the  case  in 
appeal  relied  upon  by  the  appellant  of  Howard  v.  Scott, 
that  went  off  on  the  ground  that  the  order  complained  of 
was  not  appealable.  This  appeal  I,  therefore*  dismiss 
with  costs  to  the  plaintiff, 
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Re  Dolsen. 


Railways — Taking  land for — Costs — Railway  Act  of  Canada , 51  Vic , ch.  29\ 
secs.  136,  137 — Infants  interested  in  land — Sale  and  conveyance — Ne- 
cessity for  order. 

Where  land  was  conveyed  to  C.  D.  for  life  with  remainder  to  her  children, 
and  C.  D.  during  the  infancy  of  her  children  agreed  to  sell  and  convey 
the  land  to  a railway  company  for  the  purposes  of  its  railway  ; 

Held,  that  C.  I). , notwithstanding  the  provisions  of  sec.  36  of  the  Railway 
Act  of  Canada,  51  Vic.  ch.  29,  had  no  right  in  law  to  sell ; to  get  such  as 
right  an  order  of  a Judge  under  sec.  137  was  required  ; and  where  the 
proceeding  was  entirely  for  the  benefit  of  the  railway  company,  and  no 
factious  opposition  was  raised  by  anyone,  the  company  should  pay  the 
costs  of  the  order  as  part  of  the  price  of  the  land. 

[April  15,  1889. — Boyd,  C] 

This  was  a petition  by  Wesley  Dolsen  and  Mary  Dol- 
sen, infants,  by  their  mother,  Catherine  Dolsen,  and  by 
the  mother  on  her  own  behalf,  shewing  that  the  father  of 
the  latter  had  bought  certain  land  in  Chatham  and  had 
it  conveyed  to  Catherine  Dolsen  for  her  use  during  her 
natural  life  with  remainder  in  fee  simple  to  the  above- 
named  infants  ; that  the  Ontario  and  Quebec  Railway 
Company  required  the  land  for  the  purposes  of  their  rail- 
way, and  the  petitioner  Catharine  Dolsen  had  agreed  to 
sell  it  to  them  ; that  she  and  her  father  were  desirous  of 
having  the  purchase  money  derived  from  the  sale  invested 
in  other  land,  and  the  same  conveyed  to  the  petitioners, 
so  that  they  should  have  the  same  respective  interests  as 
in  the  lands  agreed  to  be  conveyed  to  the  railway  company. 

Upon  this  petition  an  order  was  asked  ratifying  the  sale 
of  the  land  to  the  railway  company  and  vesting  it  in  them, 
and  confir  ming  the  purchase  of  the  other  parcel  of  land  for 
the  petitioners. 

The  order  asked  was  made  by  Boyd,  C.,  in  Chambers,  on 
the  8th  April,  1889,  but  a question  of  costs  having  arisen 
it  was  argued  on  the  loth  April,  1889. 

Hoyles  for  the  Ontario  and  Quebec  Railway  Company, 
contended  that  they  should  not  be  obliged  to  pay  the  costs 
of  the  order,  because  it  was  necessary  for  the  petitioners  to 
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come  to  the  Court  to  have  their  re-investment  of  the  money 
sanctioned,  with  which  the  company  had  nothing  to  do,  and 
also  because  under  51  Yic.ch.  29,  sec.  136,(D.),the  petitioner 
Catherine  Dolsen  had  the  right,  as  tenant  for  life,  to  sell 
and  convey  the  land,  and  it  was  not  necessary  to  apply  to 
the  Court  at  all.  He  referred  to  Cameron  v.  Wigle,  24  Gr. 
8 ; Owston  v.  Grand  Trunk  Railway  Co .,  28  Gr.  428 ; 
Lunlop  v.  Canada  Central  Railway  Co.,  45  U.  C.  R.  74  ; 
and  to  sec.  140  of  51  Vic.  ch.  29  (D.). 

J.  Hoskin,  Q.  C.  for  the  infants,  contended  that  the  rail- 
way company  should  pay  the  costs  of  having  the  land  con- 
veyed to  them,  and  of  an  order  therefor,  under  sec.  137  of 
51  Vic.  cb.  29  (D.). 

Judgment  was  delivered  the  same  day. 

Boyd,  C. — The  Consolidated  Bailway  Act  in  the  R.  S.  C. 
in  sec.  8,  sub-secs.  5,  6,  7,  8,  and  9,  throws  light  upon  the 
sections  discussed  in  the  argument  in  the  present  Railway 
Act,  51  Vic.  ch.  29,  secs.  136,  137,  138,  and  139.  These 
sections  are  to  be  read  with  sections  167, 168,  and  169,  which 
relate  to  payment  into  Court.  The  result  of  an  examin- 
ation of  the  Act  satisfies  me  that  the  railway  company 
should  pay  the  costs  of  these  proceedings  to  procure  a sale 
and  conveyance  of  the  land  in  which  the  infants  have 
estates  in  remainder.  The  life  tenant,  the  mother,  has  no 
right  in  law  to  sell,  and  to  get  such  a right  an  order  of  the 
Judge  is  required  under  sec.  137.  Upon  making  this  order 
the  Judge  can  provide  for  the  infants’  costs  and  all  other 
costs,  and  where  the  proceeding  is  entirely  for  the  benefit 
of  the  company, and  no  factious  opposition  has  been  raised 
by  any  one,  it  is  but  just  that  the  company  should  pay  the 
costs  as  part  of  the  price  of  the  land.  I do  not  quarrel 
with  any  former  decisions,  but  they  are  all  beside  the 
question  which  arises  on  these  new  provisions,  which  are 
intended  to  protect  the  rights  of  owners  not  sui  juris. 
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Maritime  Bank  v.  Stewart  et  al. 


Bankruptcy  and  insolvency — English  Bankruptcy  Act,  1883 — Proving  claim, 
under — Staying  action  in  Ontario. 

This  action  was  begun  in  March,  1887,  to  recover  $220,000  from  the 
defendants.  The  defendants  having  become  subject  to  proceedings  in 
bankruptcy,  the  plaintiffs  presented  their  claim  and  lodged  it  with  the 
assignee  in  bankruptcy  in  England  in  September,  1887.  The  Judge  in 
bankruptcy  in  England  made  an  order  enjoining  the  plaintiffs  from  pro- 
ceeding with  this  action  in  the  High  Court  of  Justice  for  Ontario  ; and 
subsequently  an  order  was  made  in  this  action  by  the  Master  in  Cham- 
bers staying  the  proceedings  for  ever. 

Qucere,  whether  there  was  power  under  the  English  Bankruptcy  Act, 
1883,  to  grant  the  injunction  referred  to?  But 
Held,  that  there  was  power  in  this  Court  to  make  the  order,  either  under 
sec.  10  of  the  English  Act,  or  by  reason  of  the  equity  of  the  case 
and  the  power  of  the  Court  to  administer  that  equity,  and  the  order  of 
the  Master  in  Chambers  staying  proceedings  was  affirmed. 

Howell  v.  Dominion  of  Canada  Ods  Refinery  Co.,  37  U.  C.  R.  484  ; Regina, 
v College  of  Physicians  and  Surgeons  of  Ontario , 44  U.  C.  R.  564'* 
Ellis  v.  McHenry , L.  R.  6 C.  P.  228,  specially  referred  to. 

[April  2,  1889. — Rose,  J.] 

This  was  an  appeal  by  the  plaintiffs  from  an  order  of 
the  Master  in  Chambers  staying  forever  the  proceedings  in 
the  suit.  The  appeal  was  argued  in  Chambers  on  the  13th 
April,  1888. 

Gormully,  for  the  appellants. 

McCarthy , Q.  C.,  for  the  respondents. 

Rose,  J. — The  action  was  commenced  in  March,  1887, 
by  the  liquidators  of  the  Maritime  Bank  to  recover  the 
sum  of  about  $220,000  from  the  defendants.  The  defend- 
ants having  become  subject  to  proceedings  in  bankruptcy, 
the  liquidators  presented  their  claim  and  lodged  it  with 
the  assignee  in  bankruptcy  in  England  on  the  7th  Sep- 
tember, 1887.  The  object  of  their  proving  the  claim  was 
to  oppose  a scheme  of  arrangement  with  creditors  which 
was  then  before  the  Court.  Upon  the  claim  being  tend- 
ered, the  assignee  stated  that  he  would  not  recognize  it. 
unless  the  proceedings,  which  were  then  going  on  in  the 
Common  Pleas  Division  of  the  High  Court  of  Justice  for 
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Ontario,  were  stayed  or  withdrawn.  This  was  not  assented 
to  by  the  liquidators,  and  the  claim  was  not  withdrawn, 
so  I take  it  that  the  claim  was  lodged  with  the  assignee 
and  remained  there  for  the  benefit  of  the  liquidators. 

However  that  may  be,  an  application  was  made  to 
Mr.  Justice  A.  L.  Smith,  the  acting  Judge  in  Bank- 
ruptcy, for  an  injunction  restraining  the  liquidators,  the 
plaintiffs,  from  proceeding  with  the  action  in  this  Court. 
The  order  was  granted,  and  subsequently  an  application 
was  made  to  the  Master  in  Chambers  in  Toronto  for  an 
order  staying  proceedings  in  this  action,  and  he,  acting 
upon  the  order  already  made  by  the  Judge  in  bankruptcy 
in  England,  made  an  order  forever  staying  the  proceedings 
in  the  action. 

Against  this  order  an  appeal  was  taken,  which  came 
on  for  argument  in  April,  1888.  The  argument  was 
exhaustive,  and  so  many  points  were  raised  for  consid- 
eration that  it  has  been  impracticable  for  me  to  consider 
them  until  lately,  and  so  decision  has  been  delayed. 

Mr.  Gormully  urged  as  the  first  contention  that  there 
was  no  power  under  the  Bankruptcy  Act  in  England  to 
grant  the  injunction  which  has  been  granted  by  Mr.  Justice 
Smith.  I think  there  is  much  force  in  that  contention. 

The  Act  of  1883,  sec.  10,  sub-sec.  (2),  provides  that  “The 
Court  may  at  any  time  after  the  presentation  of  a bank- 
ruptcy petition  stay  any  action,  execution,  or ' other  legal 
process  against  the  property  or  person  of  the  debtor,  and 
any  Court  in  which  proceedings  are  pending  against  a 
debtor  may,  on  proof  that  a bankruptcy  petition  has  been 
presented  by  or  against  the  debtor,  either  stay  the  pro- 
ceedings or  allow  them  to  continue  on  such  terms  as  it 
may  think  just.” 

Three  kinds  of  action  are  there  spoken  of,  one  involving 
the  property  of  the  debtor,  one  the  person,  and  the  other 
may  be  called  a personal  action,  namely  “against  a debtor.” 
As  to  the  two  first,  having  regard  to  the  earlier  cases,  that 
is  the  cases  under  the  Act  of  1869,  it  would  seem  that 
such  proceedings  are  authorized  as  are  necessary  for  the 
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purpose  of  protecting  the  estate  and  probably  the  person 
of  the  debtor,  so  as  not  to  interfere  with  the  proceedings  in- 
bankruptcy.  But  as  to  the  action  pending  against  a debtor, 
the  section  seems  to  contemplate  not  an  interference  by 
the  Bankruptcy  Court  but  an  application  to  the  Court  in 
which  the  proceedings  are  pending.  This  in  substance  was. 
Mr.  Gormully’s  argument  as  to  this  point.  And  he  took 
the  position  that  under  the  Bankruptcy  Act  of  1869  all 
the  cases  decided  had  reference  to  some  interference  with 
the  property  of  the  debtor  or  his  person.  He  cited  Ex  p» 
Anderson,  L.  B.  5 Ch.  473,  where  no  doubt  the  proceeding 
was  to  preserve  property ; Exp.  Rogers , 16  Ch.  D.  665, where 
the  interference  was  with  a writ  of  sequestration  ; Exp . 
Robertson,  L.  It.  20  Eq.  733,  where  the  party  interfered 
with  had  obtained  £120,  part  of  the  debtor’s  estate. 

He  referred  also  to  In  re  Chapman,  L.  R.  15  Eq.  75, 
where  the  Court  refused  to  grant  an  injunction  against 
creditors  residing  in  New  York.  The  refusal  there  was 
based  on  the  ground  that  the  injunction  if  granted  would 
be  ineffectual,  and  much  stress  was  laid  by  Mr.  Gormully 
upon  the  language  of  the  learned  Judge  in  that  case,  who 
said,  “ I am  warned  by  the  words  of  the  Lord  Chancellor 
in  Ex.  p.  Roche,  L.  R.  6 Ch.  799,  that  the  power  of  an 
injunction  is  not  to  interfere  with  any  rights  of  the 
creditors,  but  only  to  protect  the  property  of  the  bankrupt.” 
There  is  the  case  of  Ex  p.  Tait,  L.  R.  13  Eq.  311,  where 
the  learned  Judge  speaks  of  the  right  to  interfere  as  resting 
on  the  ground  of  the  right  to  restrain  the  party  personally. 
The  Judge  in  that  case  was  Sir  James  Bacon,  C.J.,  and 
he  says,  “ the  right  I have  to  restrain  is  a right  against 
Lynch  personally,  because  he  has  claimed  under  this  deed 
and  sues  in  respect  of  a claim  under  this  deed.” 

Exp.  Reynolds , 15  Q.  B.  D.  169,  is  a case  determined  since 
the  passing  of  the  Act  in  1883,  and  there  it  was  held,  having 
reference  to  the  provisions  of  the  Act  and  of  the  Judicature 
Act,  that  there  was  no  power  in  the  Bankruptcy  Court  to 
interfere  with  the  proceedings  in  the  High  Court.  I am 
not,  however,  very  much  concerned  with  the  result  of 
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these  cases  or  with  considering  the  effect  they  should  have 
upon  the  construction  of  the  section,  because  there  is  power 
given  by  the  section  to  apply  to  the  Court  in  which  the 
proceedings  are  pending  for  an  order  staying  the  proceedings. 

Such  power  probably  existed  quite  irrespective  of  the 
provisions  of  that  section,  and  was  considered  in  Howell  v. 
Dominion  of  Canada  Oils  Refinery  Co.,  37  U.  C.  R.  484, 
where  Mr.  Justice  Wilson  dealt  with  the  power  of  the 
Court  to  stay  proceedings  in  aid  of  the  proceedings  in 
England  which  were  then  being  had  in  respect  of  that 
company  and  its  winding-up.  He  uses  this  language : 
“Under  the  equitable  power  we  now  possess,  I assume 
we  may  entertain  such  an  application  and  give  effect  to 
it,  if  it  be  found  the  Court  of  Chancery  could  do  so  in 
this  Province.  And  I do  not  know  why,  if  it  is  our  duty 
to  recognize  these  winding-up  proceedings  in  actions  which 
are  brought  here  in  respect  of  them,  we  should  not  equally 
give  effect  to  all  the  other  provisions  of  the  Act  necessary 
to  enable  the  proper  results  of  that  proceeding  to  be  duly 
worked  out  according  to  the  powers,  legal  or  equitable, 
with  which  we  are  invested.  These  results  cannot  be 
worked  out  by  permitting  this  action  to  be  carried  on. 
The  parties  in  this  suit  are  now  before  the  proper  Court  in 
England  to  deal  with  any  matter  concerning  the  company 
and  including  of  course  the  subjects  of  this  action ; and 
that  Court  has  by  its  officer  the  possession  and  custody 
of  all  the  property  and  effects  of  the  company,  to  distribute 
justly  among  the  creditors  and  shareholders,  according  to 
the  special  provisions  in  such  a case.”  Language  appli- 
cable to  the  facts  of  this  case,  where  it  is  conceded  that  by 
the  effect  of  the  assignment  all  the  property  of  the  debtor, 
whether  in  England  or  in  the  Colonies,  is  vested  in  the 
assignee  in  bankruptcy  in  England.  If  authority  were 
needed  for  that  proposition,  it  might  be  found  in  Robson  vm 
Carpenter,  11  Gr.  293,  and  also  in  Ellis  v.  McHenry , L.  R. 
6 C.  P.  228,  and  the  last  edition  of  Maxwell,  p.  177,  178, 
where  the  principle  is  discussed  or  noted  of  personal  pro- 
perty following  the  situs  of  the  owner. 

12 — VOL.  XIII  O.P.R. 


90 


ONTARIO  PRACTICE  REPORTS. 


[VOL 


In  regard  to  personal  property,  the  Bankruptcy  Acts 
of  England  apply  all  over  the  Queens  dominions.  But 
it  was  objected  that  to  recognize  the  rights  of  the  Bank- 
ruptcy Court  in  England  as  interfering  with  creditors  here 
would  be  in  effect  to  interfere  with  the  powers  and  juris- 
diction conferred  upon  the  Dominion  Legislature  by  the 
Confederation  Act,  the  right  to  deal  with  matters  in 
bankruptcy  and  insolvency  having  been  given  by  that  Act 
to  the  Dominion  Parliament. 

As  no  Insolvent  Act  is  in  force  in  Canada,  I am  relieved 
from  considering  the  effect  of  such  an  Act  upon  the  ques- 
tion here  raised.  I am  not  without  assistance  in  regard  to 
the  argument ; the  question  having  been  considered  and 
discussed  in  the  case  of  Regina  v.  College  of  Physicians 
and  Surgeons  of  Ontario , 44  U.  C.  R.  564,  where  the  effect 
of  the  Imperial  Act  and  its  operation  with  regard  to  this 
Province  were  discussed  by  the  present  Chief  Justice  of 
this  Province,  and  the  same  argument  was  pressed  against 
the  contention  in  that  case  that  was  pressed  here,  viz.: 
that  to  recognize  the  force  and  effect  of  that  Act  as  ex- 
tending to  the  Provinces  would  be  to  interfere  with  the 
scope  and  jurisdiction  of  the  Legislature  under  our  Act  of 
Confederation.  The  learned  Judge  in  that  case  considered 
the  meaning  of  “ exclusive  right,”  and  he  thought  it  had 
reference  to  rights  between  the  Dominion  and  the  Prov- 
inces, and  held  that  the  English  Act  did  apply  in  terms 
to  Canada,  notwithstanding  that  it  was  a matter  which 
might  be  legislated  upon  by  the  Provincial  Legislature. 
Ellis  v.  McHenry , to  which  I have  referred,  is  a direct 
authority  that  a discharge  granted  in  the  proceed- 
ings in  bankruptcy  would  apply  to  and  bind  creditors 
proving  claims  in  this  country.  And  unless  I felt  em- 
powered to  uphold  the  ruling  of  the  Master,  the  following 
results  would  be  had,  viz:  that  all  the  property  of  the 
bankrupts  would  pass  to  the  assignee  in  bankruptcy  in 
England  and  would  be  administered  there  for  the  benefit 
of  the  creditors  ; the  plaintiffs  in  this  action  having  proved, 
would  be  entitled  to  a share  of  the  assets  ; the  rights  of  the 
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parties  would  be  determined  in  the  Bankruptcy  Court 
in  England,  and  the  right  to  make  this  claim,  which 
is  disputed  by  the  debtors,  adjudicated  upon  there  in 
order  that  the  right  of  the  creditors  to  rank  might  be 
determined  and  the  debtor  discharged  there.  I am  assum- 
ing that  he  applies  for  and  obtains  a discharge.  If,  after 
applying  for  such  discharge  and  obtaining  it,  this  action 
has  been  brought,  then  by  the  authority  of  the  case  of 
Ellis  v.  McHenry , to  which  I have  referred,  such  a dis- 
charge would  be  pleadable  in  bar  to  the  action.  If  this 
action  then  is  to  proceed  to  judgment,  either  one  of  two 
things  would  have  to  be,  either  the  action  would  have 
to  be  stayed  until  the  discharge  is  obtained,  or  it  would 
put  the  debtor  in  the  position  of  not  being  able  to  plead 
a discharge  which  thereafter  he  might  obtain.  It  was 
held  in  Ellis  v.  McHenry , which  was  a case  with  refer- 
ence to  a Canadian  judgment,  that  a judgment  obtained 
after  the  discharge  or  after  the  composition  deed  was  ob- 
tained could  not  be  interfered  with  by  that  deed,  the 
deed  not  having  been  set  up  in  the  proceedings  in  the 
Canadian  Courts. 

While,  therefore,  I do  not  feel  at  all  clear  that  the 
argument  of  Mr.  Gormully  should  not  obtain,  viz. : that 
the  injunction  granted,  which  in  one  sense  was  an  ex  parte 
injunction,  was  one  which  should  not  have  been  granted; 
without  deciding  that  point,  I feel  clear  that  I have  a 
jurisdiction  to  interfere  either  under  the  language  of  sec- 
tion 10  of  the  English  Bankruptcy  Act  of  1883,  under 
which  section  Mr.  McCarthy  admitted  the  order  was  made 
in  England,  or  that  I have  authority  to  interfere  by  reason 
of  the  equity  of  the  case  and  the  power  to  administer  that 
equity  which  rests  in  the  Court. 

For  these  reasons  I think  the  appeal  should  fail. 

If  the  appellants  desire  it,  leave  may  be  reserved  to 
apply  to  the  Court  again  in  the  event  of  a discharge  being 
applied  for  in  England  and  refused.  If  the  discharge  is 
applied  for  in  England  and  obtained,  there  is  no  object 
that  I can  see  in  giving  leave  to  set  that  up  in  these  pro- 
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ceedings,  as  the  discharge  would  be  a bar,  and  it  would  be 
unnecessary  to  open  the  proceedings  in  order  that  a plea 
in  bar  might  be  placed  on  the  record. 

In  addition  to  the  cases  to  which  I have  referred,  there 
are  Phillips  v.  Allan , 8 B.  & C.  477,  as  to  the  effect  of 
proving  in  bankruptcy  and  coming  within  the  jurisdiction 
of  the  Bankruptcy  Court  ; Gill  v.  Barron , L.  R.  2 P.  C. 
157,  as  to  the  effect  of  a discharge  ; Ex  p.  Baum,  L.  R. 
9 Ch.  673,  a decision  under  the  Act  of  1869  and  the  Buies 
of  1870 ; and  McFarlane  v.  Derbishire.  8 U.  C.  R.  12. 

The  order  will,  therefore,  go  as  I have  indicated.  The 
appellant  must  pay  the  costs. 

[An  appeal  from  this  decision  was  argued  before  a Divi- 
sional Court  on  the  27th  May,  1889.  Judgment  was 
reserved.] 
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Rowlands  v.  Canada  Southern  Railway  Co. 

Appeal — To  Supreme  Court  of  Canada — Judgment  of  Court  of  Appe.al 
upon  appeal  from  Divisional  Court  refusing  new  trial — Notice  of 
appeal — R.  S.  C.  ch.  135,  secs.  24  (d.),  41 — Extension  of  time — Cir- 
cumstances of  case. 

The  defendants  appealed  to  the  Court  of  Appeal  from  an  order  of  a 
Divisional  Court  discharging  an  order  nisi  to  enter  judgment  for  the 
defendants  or  for  a new  trial,  on  the  ground,  among  others,  that  the 
trial  Judge  should  have  withdrawn  the  case  from  the  jury,  or  should 
have  directed  them  otherwise  than  he  did.  The  Court  of  Appeal  dis- 
missed the  defendants’  appeal,  and  the  defendants  sought  to  appeal 
from  such  dismissal  to  the  Supreme  Court  of  Canada. 

Held , that  the  judgment  of  the  Court  of  Appeal  came  within  sec.  24 
(d. ) of  the  Supreme  and  Exchequer  Courts  Act,  R.  S.  C.  ch.  135,  as  “ a 
judgment  upon  a motion  for  a new  trial  upon  the  ground  that  the  Judge 
has  not  ruled  according  to  law and  that  the  proposed  appeal  was  gov- 
erned by  the  necessity  for  the  notice  of  appeal  within  twenty  days,  pre- 
scribed by  sec.  41  of  the  Act. 

The  judgment  of  the  Court  of  Appeal  was  delivered  on  the  5th  of  March, 
1889.  On  the  16th  March  the  solicitors  for  the  defendants  wrote  to  their 
clients  suggesting  an  appeal,  but  they  received  no  instructions  until  the 
2nd  April,  and  took  no  step  till  the  3rd  April.  No  explanation  was 
offered  of  the  delay  or  neglect  except  the  production  of  a telegram  to 
the  solicitors  from  an  officer  of  the  defendants  giving  instructions  to 
appeal,  and  suggesting  that  the  matter  had  been  overlooked  by  another 
officer. 

The  Judges  in  the  Divisional  Court  and  Court  of  Appeal  were  unanimous 
in  deciding  against  the  defendants. 

Held,  that,  under  these  circumstances,  the  time  for  giving  the  required 
notice  should  not  be  extended. 


[April  25,  1889.—  Maclenn an,  J.A.] 

[May  28,  1889.  — The  Court  of  Appeal .] 

On  the  3rd  April,  1889,  D.  W.  Saunders  obtained  leave, 
on  behalf  of  the  defendants,  to  move  for  leave  to  pay  $500 
into  Court  as  security  for  an  appeal  to  the  Supreme  Court 
of  Canada,  and  to  extend  the  time  for  perfecting  the  secu- 
rity, in  order  to  obtain  a stay  of  proceedings. 

The  motion  came  on  on  the  following  day,  and  was  en- 
larged from  time  to  time,  and  was  argued  before  Maclen- 
nan,  J.  A.,  in  Chambers,  (Court  of  Appeal)  on  the  13th 
April,  1889. 

Saunders,  for  the  motion. 

E.  M.  Meredith,  for  the  plaintiff,  objected  that  the  notice 
required  by  section  41  of  the  Supreme  and  Exchequer 
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Courts  Act,  R.  S.  C.  ch.  135,  had  not  been  given,  and  that 
without  such  notice  the  appeal  could  not  be  allowed,  and 
also  that  the  security  must  be  by  bond  with  sureties. 

By  consent,  however, it  was  agreed  that  the  motion  should 
be  treated  as  a motion  to  allow  a bond  which  was  then 
filed,  and  also  as  a motion  upon  existing  materials  to  allow 
further  time  to  give  notice  of  appeal,  if  the  learned 
Judge  should  be  of  opinion  that  section  41,  referred  to? 
applied  to  the  case. 

The  appeal  to  the  Court  of  Appeal  was  from  a judgment 
of  the  Divisional  Court  of  the  Queen’s  Bench  Division,  dis- 
charging a rule  to  enter  judgment  for  the  defendants  or 
for  a new  trial  on  various  grounds,  and  among  others  that 
the  learned  trial  Judge  should  have  withdrawn  the  case 
from  the  jury,  or  should  have  directed  them  otherwise  than 
he  did. 

The  Divisional  Court  had  unanimously  discharged  the 
order  nisi , and  the  appeal  to  the  Court  of  Appeal  was 
unanimously  dismissed  on  the  5th  March. 

Judgment  was  delivered  on  the  25th  April,  1889. 

Maclennan,  J.  A. — I am  of  opinion  that  this  case 
comes  within  the  third  class  of  cases  mentioned  in 
sec.  41  of  the  Supreme  Court  Act,  as  a “judgment 
upon  a motion  for  a new  trial,  upon  the  ground  that 
the  Judge  has  not  ruled  according  to  law.” 

But  it  was  argued  with  great  force  by  Mr.  Saunders  that 
sec.  41  does  not  apply  to  appeals  from  the  Court  of  Appeal,, 
and  is  confined  to  cases  of  appeal  from  the  Court  of  ori- 
ginal jurisdiction  ; that  the  judgment  of  this  Court  is  not  a 
judgment  upon  a motion  for  a new  trial,  but  a judgment 
upon  an  appeal  from  the  High  Court.  He  further  conten- 
ded that  this  case  is  governed  by  section  24  (<x.)  of  the  same 
Act,  and  not  by  24  (d.),  which  is  a distinct  kind  of  case. 

I am,  however,  of  opinion,  after  a careful  consideration 
of  these  sections,  that,  the  appeal  to  this  Court  having  been 
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dismissed,  the  proposed  appeal  to  the  Supreme  Court  comes 
within  the  description  in  24  (cL)>  and  is  governed  by  the 
necessity  for  the  twenty  days’  notice  prescribed  by  sec.  41. 

Then,  is  this  a case  in  which  further  time  ought  to  be 
allowed  for  serving  the  notice  ? 

The  judgment  was  delivered  on  the  5th  of  March.  On 
the  16th  the  solicitors  wrote  to  their  clients  suggesting  an 
appeal,  but  they  received  no  instructions  until  the  2nd 
April. 

No  explanation  whatever  is  offered  of  the  delay  or  neg- 
lect, except  the  production  of  a telegram  to  the  solicitors 
from  an  officer  of  the  company  giving  instructions  to 
appeal,  and  suggesting  that  the  matter  had  been  over- 
looked by  another  officer. 

Under  these  circumstances,  and  the  case  being  one  upon 
which  there  has  hitherto  been  no  difference  of  opinion 
among  the  learned  Judges  who  have  considered  it,  I do 
not  think  I ought  to  extend  the  time  for  giving  the 
required  notice. 

The  motion  will,  therefore,  be  dismissed  with  costs.  See 
Gordon  v.  G.  W.  R , Go.,  6 P.  It.  300  ; Sievewright  v.  Leys, 
9 P.  R.  200  ; Lewis  v.  Talbot  Street  Gravel  Road  Go.,  10  P. 
R.  15  ; Langdon  v.  Robertson , 12  P.  R.  139. 

The  defendants  appealed  from  the  foregoing  decision, 
and  the  appeal  was  argued  before  the  Court  of  Appeal 
(Hagarty,  C.  J.  O.,  Burton,  Osler,  and  Maclennan,  JJ. 
A.),  on  the  28th  May,  1889. 

H.  Symons,  for  the  defendants. 

R.  M.  Meredith , for  the  plaintiff. 

The  Court  dismissed  the  appeal  with  costs  and  affirmed 
the  decision  of  Maclennan,  J.A. 
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Regina  ex  rel.  Whyte  v.  McClay. 


Municipal  elections — Quo  warranto  proceeding — Reference  to  take  evidence — 
Jurisdiction  of  County  Judge — Jurisdiction  of  Master  in  Chambers  to 
refer — R.  S.  0.  ch.  184,  sec.  212 — Rule  30. 

Sec.  212  of  the  Municipal  Act,  R.  S.  0.  ch.  184,  has  not  been  affected 
by  the  Consolidated  Rules,  and  under  it  a reference  may  be  directed  to 
a County  Court  Judge  to  take  evidence  where  in  a quo  warranto  appli- 
cation a violation  of  sec.  209  or  210  is  charged ; and,  as  by  Rule  30 
the  Master  in  Chambers  has  in  quo  warranto  matters  the  jurisdiction  of 
a Judge  of  the  High  Court,  he  has  power  to  direct  a reference  under 
sec.  212  to  a County  Court  Judge. 

[May  1,  1889. — Street,  J.] 

This  was  a proceeding  in  the  nature  of  a quo  warranto 
to  set  aside  the  election  of  the  defendant,  Thomas  McClay, 
to  the  office  of  mayor  of  the  town  of  Mitchell.  Leave  was 
given  by  the  Master  in  Chambers  under  Con.  Rule  1038 
to  the  relator  to  serve  a notice  of  motion,  and  the  motion 
came  up  before  him  on  22nd  February,  1889.  The  validity 
of  the  election  was  attacked  on  the  ground  that  it  had 
been  obtained  by  bribery  and  corruption,  and  the  learned 
Master  thereupon  referred  the  matter  to  the  Judge  of  the 
County  Court  of  the  county  of  Perth  to  take  viva  voce 
evidence  under  sec.  212  of  the  Municipal  Act.  The 
solicitor  for  the  relator  produced  the  order  to  the  Judge  of 
the  County  Court,  and  asked  for  an  appointment  to 
take  the  evidence.  The  learned  Judge,  however,  after 
taking  time  to  consider  the  matter,  refused  to  make  any 
appointment  or  to  take  any  evidence  under  the  order,  upon 
the  ground  that  the  order  was  beyond  the  jurisdiction  and 
powers  of  the  Master  in  Chambers  ; and  upon  the  further 
ground  that  the  Act  51  Vic.  ch.  2,  sec.  4,  which  confirmed 
the  Consolidated  Rules,  was  ultra  vires  of  the  Local  Legis- 
lature, in  so  far  as  it  purported  to  make  valid  a Rule  con- 
ferring upon  the  Master  in  Chambers  jurisdiction  in  quo 
warranto  matters,  “ as  establishing  a new  tribunal  in 
substitution  of  one  or  more  already  existing,  and  in  effect 
appointing  a Judge  thereof.” 
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The  relator  now  applied  upon  notice  for  an  order  by  way 
of  mandamus  to  the  Judge  of  the  County  Court,  requiring 
him  to  make  the  appointment  and  take  the  evidence. 

The  motion  was  argued  in  Chambers  on  the  30th  April, 
1889. 

Aylesivorth , for  the  relator. 

W.  R.  Meredith,  Q.  C.>  for  the  respondents. 

Judgment  was  delivered  on  the  1st  May,  1889. 

Street  J. — The  question  as  to  the  power  of  the  Local 
Legislature  to  pass  the  Act  in  question  has  not  been  raised 
before  me  in  a way  to  enable  me  to  decide  it  adversely  to 
the  relator,  and  it  has  not  been  either  pressed  or  argued. 

I must,  under  the  circumstances,  hold  that  the  Act  is  valid 
and  binding. 

Sec.  212  of  the  Municipal  Act,  R.  S.  0.  ch.  184,  has  not 
been  affected  by  the  Consolidated  Rules,  and  provides  that 
Where,  in  an  application  in  the  nature  of  a quo  warranto , . 
a question  is  raised  as  to  whether  the  candidate  or  any  voter 
has  been  guilty  of  any  violation  of  sec.  209  or  210  of  this 
Act  affidavit  evidence  shall  not  be  used  to  prove  the  offence, 
but  it  shall  be  proved  by  viva  voce  evidence  taken  before 
the  Judge  of  any  County  Court,  upon  a reference  to  him 
by  the  Judge  of  the  High  Court  for  that  purpose,  or  upon 
an  appointment  granted  by  him  in  cases  pending  in  such 
County  Court.” 

Then  by  Con.  Rule  30,  the  Master  in  Chambers  has  the 
same  jurisdiction  in  quo  warranto  matters  that  a Judge  of 
the  High  Court  sitting  in  Chambers  has. 

The  notice  of  motion  upon  which  these  proceedings  were 
founded,  and  which  is  substituted  by  Rule  1038  for  the 
former  writ  of  summons  in  the  nature  of  a quo  warranto,  . 
was  issued  upon  the  fiat  of  the  Master  in  Chambers,  and 
was  returnable  before  him.  1 can  see  no  reason  to  doubt 
that  he  answers,  for  the  purposes  of  sec.  212  of  the  Muni- 
cipal Act,  the  description  of  “the  Judge  of  the  High. 
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Court”  mentioned  in  that  section,  because  a Judge  of  the 
High  Court  sitting  in  Chambers  and  “ seised  of  the  case/* 
to  use  the  words  of  the  judgment  in  Regina  ex  rel.  Wilson 
v.  Duncan,  11  P.  R.  379,  would  clearly  have  power  to  make 
the  reference  which  the  Master  in  Chambers  has  made. 

I can  come  to  no  other  conclusion  than  that  the  order  of 
the  Master  in  Chambers  was  clearly  within  his  powers, 
and  that  the  learned  Judge  of  the  County  Court  should 
make  the  appointment  asked  for  and  take  the  evidence. 
It  will  probably  be  unnecessary  that  any  order  should  be 
taken  out. 

[See  Regina  ex  rel.  Dougherty  t.  McClay,  ante  p.  56.] 


Ashley  v.  Brenton. 

Discovery — Examination  of  plaintiff  by  defendant  after  interlocutory  judg- 
ment— Rule  489. 

After  the  plaintiff  had  signed  interlocutory  judgment  against  the  defend- 
ant in  an  action  of  tort,  the  defendant  sought  to  examine  the  plaintiff 
for  discovery,  the  action  being  about  to  come  on  at  the  Assizes  for 
assessment  of  damages. 

Rule  489  states  that  the  examination  of  a plaintiff  by  a defendant  may 
take  place  at  any  time  after  such  defendant  has  delivered  his  statement 
of  defence. 

Held,  that  the  defendant  coulclnot  examine  the  plaintiff. 

[May  2,  1889. — The  Master  in  Chambers.'] 

This  was  an  action  of  crim.  con.  The  defendant  failed 
to  deliver  a statement  of  defence,  and  the  plaintiff  signed 
interlocutory  judgment.  After  judgment  the  defendant 
took  out  an  appointment  and  served  a subpoena  for 
the  examination  of  the  plaintiff  for  discovery,  the  case 
being  about  to  be  brought  on  at  the  assizes  to  have  the 
damages  assessed.  The  plaintiff  attended  upon  the  appoint- 
ment, but  declined  to  be  sworn,  on  the  ground  that  the 
practice  did  not  allow  a defendant  to  examine  the  plaintiff 
for  discovery  until  after  such  defendant  had  delivered  his 
statement  of  defence : Con.  Rule  489. 

The  defendant  moved  to  dismiss  the  action  on  the  ground 
of  the  plaintiff’s  refusal  to  be  examined,  and  the  motion 
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Was  argued  before  the  Master  in  Chambers  on  the  1st 
May,  1889. 


C.  J.  Holman,  for  the  motion*  referred  to  Cerriby  v. 
Wells,  7 P.  R.  330. 

D.  Armour,  contra,  relied  on  the  plain  reading  of  Con. 
JEiule  489, 

The  Master  In  Chambers. — The  defendant  has  suf- 
fered judgment  by  default  in  an  action  of  crim.  com 
He  seeks  then  to  examine  the  plaintiff.  I think  he  can- 
not do  so. 

By  Rule  489  the  examination  of  a defendant  by  a 
plaintiff  may  take  place  at  any  time  after  the  state- 
ment of  defence  has  been  delivered,  or  the  time  for  its 
delivery  has  expired  ; the  examination  of  a plaintiff  by 
a defendant  at  any  time  after  such  defendant  has  delivered 
his  statement  of  defence. 

The  defendant  has  delivered  no  defence,  but  has  suffered 
judgment  in  the  action  bf  default.  The  rule  then  is  plain 
that  the  defendant  is  not  in  a position  to  demand  such  an 
examination.  It  is  an  obvious  thing  to  say  that  a man 
may  waive  his  right.  He  may  also  by  the  non-compliance 
with  some  specified  condition  prevent  a right  from  arising. 
Why  not  ? The  old  Chancery  rule  is  much  like  this  rule . 
In  Holmested's  Rules,  vol.  1,  in  the  notes  on  p.  65,  it  is 
stated  that  the  right  of  defendant  only  arises  after  he  has 
filed  his  defence  ; and  Fowler  v.  Boulton,  12  Gr.  437,  shews 
that  plaintiff  is  not  obliged,  however,  to  wait  until  all  the 
defendants  have  filed  their  answers. 

The  system  in  England  is  to  deliver  interrogatories,  plain- 
tiff at  any  time  after  statement  of  claim,  and  defendant 
at  or  after  delivery  of  defence,  It  was  held  that  execu- 
tors who  swore  they  knew  nothing  of  the  matters  con- 
tained in  the  statement  of  claim  could  not  be  allowed  to 
administer  interrogatories  before  delivery  of  their  defence: 
Disney  v.  Longboumne,  2 Ch.  D.  704. 

Motion  refused . Costs  to  plaintiff  in  any  event . 
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Cole  v.  Hall. 

Mechanics'  liens — Parties — Priorities  —Subsequent  incumbrancers — Master's 
office— B.  S.  O.  ch . 126,  secs.  23,  29. 

The  appellant’s  execution  against  lands  was  placed  in  the  sheriff’s  hands 
shortly  after  the  registration  of  a mechanic’s  lien  by  the  plaintiff,  who 
began  his  action  to  enforce  such  lien  and  registered  his  Us  pendens 
within  the  ninety  days  prescribed  by  sec.  23  of  the  Mechanics’  Lieu 
Act,  R.  S.  0.  ch.  126,  but  did  not  cause  the  appellant  to  be  added  as  a 
party  till  the  case  had  been  brought  into  the  Master’s  office,  which  was 
after  the  expiry  of  the  ninety  days. 

The  appellant  contended  that  as  against  him  proceedings  to  realize  the 
plaintiff’s  lien  had  not  been  instituted  within  the  proper  time,  and 
therefore  his  execution  had  gained  priority  over  the  lien,  and  he  was 
improperly  added  as  a subsequent  incumbrancer  in  the  Master’s  office. 
Sec.  29  of  the  Act  provides  that  the  lien  may  be  realized  in  the  High 
Court  according  to  the  ordinary  procedure  of  that  Court. 

Held,  that  the  effect  of  secs.  23  and  29  is  that  the  lien  shall  cease  after 
ninety  days  unless  in  the  meantime  proceedings  are  instituted  in  the 
High  Court  according  to  its  ordinary  procedure,  to  realize  the  claim;, 
the  practice  or  procedure  of  the  Court  is  as  much  the  law  of  the  land  as 
any  other  part  of  the  law  ; and  the  making  the  appellant  a party  to  the 
proceedings  in  the  Master’s  office  was  a regular  step  in  the  action,, 
authorized  and  prescribed  by  the  practice  and  procedure  of  the  Court 
for  nearly  thirty  years,  of  which  the  appellant  could  not  complain,  the 
action  having  been  regularly  commenced  within  the  ninety  days. 

White  v.  Beasley,  2 Gr.  660  ; Moffatt  v.  March,  3 Gr.  163  ; and  Jackson 
v.  Hammond,  8 P.  R.  157,  referred  to. 

Juson  v.  Gardiner,  11  Gr.  23  ; Shaw  v.  Cunningham,  12  Gr.  101  ; Mc- 
Donald v.  Wright,  14  Gr.  284 ; and  Bank  of  Montreal  v.  Haffner,  10 
A.  R.  592,  distinguished. 

Decision  of  Ferguson,  J. , 12  P.  R.  584,  affirmed. 

[April  30,  1889. —The  Court  of  Appeal .] 

The  defendant  Rogers,  added  as  a party  in  the  Masters 
office,  appealed  from  the  order  of  Ferguson,  J.,  12  P.  R 
584,  dismissing  the  appellant’s  petition  to  set  aside  the 
order  making  him  a party.  The  facts  are  fully  stated  in 
the  former  report  and  in  the  present  judgment. 

The  appeal  was  argued  before  the  Court  of  Appeal 
(Hagarty,  C.J.O.,  Burton,  Osler,  and  Maclennan,  JJ.A.) 
on  the  14th  and  15th  March,  1889. 

C.  Millar,  for  the  appellant. 

Hoyles,  for  the  respondent. 

Judgment  was  delivered  on  the  30th  April,  1889. 
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Maclennan,  J.  A. — On  the  29th  of  October,  1887,  the 
plaintiff  duly  registered  a mechanic’s  lien  against  lands  of 
the  defendant  Hall,  on  which  he  had  erected  buildings  and 
machinery.  The  lien  was  for  $7,400,  and  at  the  time  of 
registration  the  work  was  not  quite  complete.  It  was  com- 
pleted on  the  10th  of  November.  On  the  30th  of  November 
the  plaintiff  commenced  this  action  against  Hall  to  realize 
his  lien,  and  duly  registered  a Us  'pendens , and  Hall  was 
the  only  defendant  in  the  first  instance.  The  action  pro- 
needed,  statement  of  elaim  being  filed  on  the  20th  of  March, 
1888,  and  judgment  was  obtained  on  the  14th  of  May  fol- 
lowing. 

The  judgment  is  for  $7,354,  and  it  declares  that  the 
plaintiff  is  entitled  to  a lien  for  that  sum  under  the  Me- 
chanics’ Lien  Act,  and  refers  the  action  to  the  Master  for 
the  usual  accounts  and  inquiries. 

On  the  20th  of  August  the  Master,  in  pursuance  of 
Ohy.  G.  O.  444  and  following  orders,  made  the  appellant 
Rogers  and  a number  of  other  persons  parties  to  the  action 
in  his  office  as  subsequent  incumbrancers,  and  the  notice 
form  T.  was  served  upon  his  solicitors  on  the  following  day. 

The  appellant  Rogers  then  moved  before  Mr.  Justice 
Rerguson  to  discharge  the  order  making  him  a party,  on 
two  grounds,  namely  : (1)  that  the  order  was  made  in  vaca 
tion  ; and  (2)  that  the  Lien  Act  requiring  proceedings  to 
realize  the  lien  to  be  commenced  within  ninety  days  after 
the  completion  of  the  work,  and  that  period  having  ex- 
pired before  the  appellant  was  made  a party  to  the  action, 
the  lien  had  ceased  to  exist  as  against  him. 

The  appellant’s  incumbrance  was  an  execution  for  $2,000 
and  costs  against  the  lands  and  goods  of  the  defendant 
Hall,  placed  in  the  hands  of  the  proper  sheriff  on  the  3rd 
of  November,  five  days  after  the  registration  of  the  plain- 
tiff’s lien. 

The  learned  Judge  dismissed  the  appellant’s  application 
and  this  appeal  is  from  that  judgment. 

There  is  nothing  whatever  in  the  first  objection,  as  there 
was  nothing  to  prevent  the  proceedings  in  question  from 
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being  taken  in  vacation,  and  under  Con.  Rule  484  the  time 
for  moving  against  the  order  did  not  commence  until 
vacation  was  over. 

I agree  entirety  with  the  opinion  of  the  learned  Judge 
that  the  question  depends  on  the  true  construction  of  secs. 
23  and  29  of  the  Lien  Act,  R.  S.  0.,  1887,  ch.  126,  and  I 
also  agree  with  the  construction  which  he  has  put  upon 
those  sections. 

Section  23  declares  that  the  lien  shall  absolutely  cease 
after  ninety  days,  “ unless  in  the  meantime  proceedings, 
are  instituted  to  realize  the  claim  under  the  provisions  of 
this  Act,  and  a certificate  thereof  is  duty  registered,”  &c. 

Section  29  provides,  “ The  lien  may  be  realized  in  the 
High  Court  according  to  the  ordinary  procedure  of  that 
Court.” 

Reading  these  two  sections  together,  the  effect  is  that 
the  lien  shall  cease  after  ninety  days,  unless  in  the 
meantime  proceedings  are  instituted  in  the  High  Court 
according  to  its  ordinary  procedure  to  realize  the  claim 
under  the  provisions  of  the  Act. 

If  the  plaintiff  has  instituted  proceedings  to  realize  his 
claim  within  the  time  limited,  and  if  he  has  done  so  ac- 
cording to  the  ordinary  procedure  of  the  Court,  no  more 
is  required  of  him,  and  he  has  not  forfeited  his  lien,  and 
he  is  entitled  to  succeed  in  this  appeal  ; if  not,  he  must 
fail,  and  judgment  must  be  for  the  appellant. 

I think  the  learned  Judge  has  shewn  clearly  that  the 
plaintiff  has  instituted  his  proceedings  within  the  time 
limited  according  to  the  ordinary  practice. 

It  is  not  disputed  that  the  proceedings  were  realty  com- 
menced within  the  proper  time,  but  it  is  said  that  if  in- 
cumbrancers are  not  brought  in  and  made  parties  within 
the  ninety  days,  the  statute  has  not  been  complied  with  as 
to  them.  But  the  Legislature  has  nowhere  said  that. 
What  it  has  said  is  this : Institute  your  proceedings  within 
the  proper  time  according  to  the  ordinary  practice.  And 
when  we  inquire  what  the  ordinary  practice  is,  we  find 
that  for  nearly  forty  years  it  has  been,  not  to  make  subse- 
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quent  incumbrancers  parties  in  the  first  instance,  but  to 
bring  them  into  the  Master’s  office. 

By  General  Orders  4 and  5 of  7th  January,  1851,  pro- 
vision was  made  for  making  parties  in  the  Master’s  office, 
and  by  order  1 of  the  same  date  this  practice  is  expressly 
made  applicable  to  the  case  of  “ a legal  or  equitable  mort- 
gagee, or  judgment  creditor,  having  duly  registered  his 
judgment,  or  a person  entitled  to  a lien  as  security  for  a 
debt,  seeking  foreclosure  or  sale,  or  otherwise  to  enforce  his 
security.” 

And  it  may  be  useful  to  observe  here  that  during  the 
same  period  of  nearly  forty  years,  “ a person  entitled  to  a 
lien  for  security  for  a debt,”  has  been  regarded  as  a mort- 
gagee, and  his  suit  to  enforce  his  lien  has  been  regarded  as 
a mortgage  suit.  Form  No.  6 of  the  same  orders  of  1851  is 
the  form  of  a bill  of  complaint  “ by  a legal  or  equitable 
mortgagee,  or  person  entitled  to  a lien  as  security  for  a 
debt,  seeking  foreclosure  or  sale,  or  otherwise  to  enforce  his 
security.”  And  form  34  under  the  present  Rules  is  also 
expressly  adapted  to  the  case  of  a plaintiff  enforcing  a lien. 

In  White  v.  Beasley , 2 Gr.  660,  decided  in  1851,  the 
Court  says  at  p.  668 : “ We  are  of  opinion  that  the  settled 
practice  requires  all  judgment  creditors  to  be  brought  before 
the  Court  in  the  Master’s  office,  and  that  the  ends  of  justice 
will  be  best  attained  by  adhering  to  that  practice.”  And  in 
Moffatt  v.  March , 3 Gr.  163,  the  Court  said  : “ One  of  the 
principal  objects  of  the  5th  order  was  to  obviate  the 
expense  and  delay  which  would  have  arisen  from  making 
all  incumbrancers,  more  especially  judgment  creditors, 
parties  to  the  suit  in  the  first  instance.” 

So  firmly  established  did  this  practice  become  of  making 
subsequent  incumbrancers  parties  in  the  Master’s  office, 
and  not  in  the  first  instance,  that  it  came  to  be  regarded 
as  an  impropriety  in  practice,  an  abuse  of  the  procedure 
of  the  Court,  to  disregard  it ; and  in  Jackson  v.  Hammond, 
8 P.  R.  157,  the  taxing  officer  disallowed  to  the  plaintiff 
the  costs  occasioned  by  a violation  of  the  rule,  and  this 
ruling  was  approved  of  by  the  Court. 
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In  the  present  case  the  proceedings  complained  of  were 
taken  under  the  Chancery  General  Orders  441  to  445  in- 
clusive, which  are  substantially  the  same  as.  Con.  Rules 
of  the  High  Court  124  to  127  inclusive,  and  these  orders 
have,  so  far  as  I am  able  to  see,  been  strictly  observed. 

By  the  notice  T.  served  on  the  appellant  he  is  told  that 
he  may  apply  to  discharge  or  vary  or  set  aside  the  judgment 
within  fourteen  days,  and  that  if  he  fail  to  do-  so  he  will  be 
bound  by  it  and  by  the  subsequent  proceedings  as  if  he 
were  originally  made  a 'party  to  the  action. 

The  position  in  which  the  incumbrancer  is  put  by  the 
practice  here  is  that  when  served  he  has  an  opportunity 
given  him  to  attack  the  judgment,  if  there  is  any  ground 
for  doing  so,  and  if  be  fail,  then  the  judgment  and  subse- 
quent proceedings  are  binding  on  him,  as  if  he  were 
originally  made  a party  to  the  action. 

The  defendant’s  complaint  is  that  he  ought  to  have  been 
made  a party  originally.  The  answer  is : being  a subse- 
quent incumbrancer,  if  you  cannot  attack  the  judgment 
successfully,  you  are  now  in  the  same  position  as  if  you 
had  been  made  a party  originally.  The  law  and  practice 
of  the  Court  have  put  you  in  that  position. 

It  must  be  borne  in  mind  that  the  practice  or  procedure 
of  the  Court  is  as  much  the  law  of  the  land  as  any  other 
part  of  the  law.  In  Rolleston  v.  Morton,  1 Dr.  & W.  171, 
Lord  St.  Leonards  uses  the  following  language  at  p.  190  : 
“ I hold  that  the  practice  of  the  Court  is  the  law  of  the 
Court ; no  practice  can  be  sustained  which  cannot  be 
proved  to  be  founded  on  the  law.  We  look  at  the  practice 
to  ascertain  what  the  law  is  : when,  therefore,  the  practice 
of  the  Court  is  spoken  of,  we  speak  of  a practice  estab- 
lished and  regulated  by  law,  and  therefore  law  itself.” 

It  follows  then,  in  my  judgment,  that  the  making  of  the 
appellant  a party  to  the  proceedings  on  the  20th  of  August 
was  a regular  step  in  the  action,  authorized  and  prescribed 
by  the  practice  and  procedure  of  the  Court  for  nearly  forty 
years,  and  of  which  the  appellant  cannot  complain,  inas- 
much as  the  action  was  regularly  commenced  within  the 
ninety  days. 
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It  has  been  contended  that  Juson  v.  Gardiner , 11  Gr. 
23  ; Shaw  v.  Cunningham,  12  Gr.  101 ; and  McDonald  v* 
Wright,  14  Gr.  284,  are  authorities  in  favor  of  the  appell- 
ant. But  the  language  of  the  statute  referred  to  in 
those  cases  was  very  different  from  the  present.  The 
question  in  those  cases  was  whether  judgment  cred- 
itors made  parties  in  the  Master’s  office  could  be  said  to 
have  been  parties  to  the  action  at  a previous  time,  and 
it  was  held  they  could  not.  The  question  here  is  wholly 
different,  and  it  is  whether  the  plaintiff  commenced  his 
proceedings  within  the  time  limited,  according  to  the  ordin- 
ary procedure  of  the  Court. 

It  has  also  been  contended  that  the  case  of  Bank  of 
Montreal  v.  Haffner,  in  this  Court,  10  A.  It.  592,  affirmed 
in  the  Supreme  Court,  Gassets’  Dig.  288,  governs  this  case. 
I am  clear  that  that  case  is  entirely  distinguishable.  The 
mortgagee  in  that  case  was  a prior  mortgagee,  not  a sub- 
sequent incumbrancer  as  her  \ In  that  case  not  only  was 
the  mortgagee  not  made  a party  in  the  Master’s  office 
but  he  could  not  have  been  made  a party  there.  The 
Chancery  General  Order  then  in  force,  No.  439,  expressly 
required  such  a mortgagee  to  be  made  a party  previous 
to  the  hearing  of  the  cause,  and  in  no  sense  could  it  be  said 
in  that  case  that  proceedings  had  been  commenced  within 
the  proper  time  according  to  the  ordinary  procedure  of  the 
Court. 

According  to  that  procedure  he  must  have  been  an  origi- 
nal party,  and  the  proceedings  intended  to  bind  him  were 
not  brought  within  the  ninety  days.  There  the  action  was 
brought  after  the  ninety  days.  Here  an  action  is  brought 
within  the  time,  which  is  capable  according  to  the  practice 
of  reaching  and  binding  the  appellant,  and  that  is  all  the 
statute  requires. 

It  remains  to  notice  the  argument  from  analogy  to  the 
ordinary  statutes  of  limitations,  and  I think  it  is  com- 
pletely answered  by  what  has  already  been  said.  No  doubt 
the  ninety  day  limit  is  a species  of  statutory  limitation,  but 
after  all  it  is  only  a question  of  the  proper  construction  of 
14 — VOL.  XIII  O.P.R. 
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the  statute.  The  Act  says  the  lien  shall  cease  after  ninety 
da}\s  unless  something  be  done  in  the  meantime,  that  is, 
unless  proceedings  for  realizing  the  claim  are  instituted 
according  to  the  ordinary  procedure.  The  question  is,  has 
that  been  done  ? Every  statute  must  be  construed  with 
regard  to  the  particular  language  employed,  and  this  Act, 
in  my  judgment,  qualifies  the  time  limit  by  a reference  to 
the  procedure. 

I am,  therefore,  of  opinion  that  the  appeal  should  be 
dismissed. 

Hagarty,  C.  J.  0.,  Burton,  and  Osler,  JJ.A.,  concurred. 

Appeal  dismissed  with  costs. 


McKay  y.  Magee  et  al. 

Costs — Scale  of — Action  to  set  aside  conveyance  as  fraudulent — Judgment 
under  $200 — Other  claims  against  judgment  debtor — Creditors’  Relief 
Act. 

In  an  action  by  a judgment  creditor  seeking  payment  out  of  land  alleged 
to  have  been  conveyed  away  by  the  debtor  in  fraud  of  the  plaintiff, 
the  proceedings  were  not  alleged  to  be  taken  on  behalf  of  other  credit- 
ors, and  the  plaintiffs  judgment  was  less  than  $200.  It  appeared  that 
there  were  three  other  claims,  amounting  in  all  to  $36,  owing  by  the 
judgment  debtor.  Before  the  trial  of  the  action  a settlement  of  the 
plaintiff’s  claim  was  effected  for  $75  and  costs,  and  upon  the  taxation  of 
these  costs  a question  arose  as  to  the  scale. 

Held , that  the  case  was  taken  out  of  the  provisions  of  the  Creditors’ 
Relief  Act  by  the  compromise  between  the  plaintiff  and  defendant ; and 
the  claims  of  other  creditors  need  not  be  considered  ; and  the  plaintiff’s 
claim  being  less  than  $200,  the  costs  should  be  on  the  lower  scale. 
Forrest  v.  Laycock,  18  Gr.  at  p.  622,  followed. 

Dominion  Bank  v.  Heffernan,  11  P.  R.  504,  distinguished. 

[May  7,  1889.—  Boyd,  C.] 

This  was  an  appeal  by  the  defendants  from  the  ruling 
of  Mr.  Thom,  one  of  the  taxing  officers  at  Toronto,  that  the 
plaintiffs  costs  of  the  action  should  be  taxed  on  the  higher 
cale. 

The  action  was  brought  by  a judgment  creditor,  the 
amount  of  whose  judgment  was  $189,  to  set  aside  a con- 
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veyance  of  land  by  his  judgment  debtor  as  fraudulent. 

The  facts  are  sufficiently  set  out  in  the  judgment. 

The  appeal  was  argued  in  Chambers  on  the  6th  May,  1889- 

Middleton,  for  the  appellants,  referred  to  Con.  Rule  1219  5 
Forrest  v.  Laycock,  18  Gr.  at  p.  622. 

J.  B.  Clarke,  for  the  plaintiff,  relied  on  Dominion  Bank 
v.  Heffernan,  11  P.  R.  504,  and  Hall  v.  Pilz,  ib.  447. 

Judgment  was  delivered  on  the  7th  May,  1889. 

Boyd,  C. — This  is  an  action  by  one  judgment  creditor 
seeking  payment  out  of  land  alleged  to  be  conveyed  away 
by  the  debtor  in  fraud  of  the^plaintiff,  and  the  proceeding 
is  not  alleged  to  be  taken  on  behalf  of  other  creditors. 
The  debt  due  the  plaintiff  falls  short  of  $200  ; but  it 
appears  that  there  are  three  other  small  claims,  amounting 
to  $36  in  all,  which  are  owing  by  the  judgment  debtor. 
For  the  appellant  it  is  urged  that  these  cannot  be  taken 
into  account,  as,  being  under  $40,  no  execution  against  lands 
could  be  issued  in  respect  thereof,  even  though  judgment 
had  been  recovered  for  the  several  amounts.  Apart  from 
these  debts  of  $36,  the  case  falls  within  Forrest  v.  Laycock , 
18  Gr.  611.  But  these  debts  are  relied  on  under  Dominion 
Bank  v.  Heffernan , 11  P.  R.  504,  as  justifying  the  taxation 
on  the  higher  scale.  The  question  arises  upon  a taxation 
of  costs  based  upon  a settlement  of  the  plaintiff’s  claim  for 
$75  and  costs,  effected  before  any  trial.  Some  of  the  cases 
cited  in  the  judgment  in  11  P.  R.  are  weakened  in  effect  by 
the  decision  not  cited  of  Re  Scott,  15  Gr.  683,  and  apart 
from  this  it  does  not  appear  to  me  that  the  provisions  of 
the  Creditors’  Relief  Act  can  be  introduced  into  the  present 
discussion.  In  that  case  in  11  P.  R.  there  were  executions 
upon  *he  land  which  had  to  be  regarded ; in  the  present 
there  is  no  execution  against  lands,  and  there  is  no  debt 
of  sufficient  amount  to  be  levied  upon  the  lands  apart  from 
the  plaintiff’s  execution.  The  present  case  is  really  taken 
out  of  the  provisions  of  that  Act  by  the  compromise  effected 
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between  the  plaintiff  and  defendants,  with  which  other 
creditors  had  nothing  to  do.  The  taxation  is  based  not  upon 
the  finding  of  the  Court  for  or  against  the  action  after  trial, 
but  upon  the  consent  of  the  parties.  At  the  time  of  the 
consent  the  plaintiff  had  power  to  settle : he  did  settle  in 
such  a way  that  he  absorbed  the  whole  sum  paid,  not  di- 
viding it  ratably  as  under  the  Creditors’  Relief  Act,  and 
measuring  what  was  at  issue  by  the  terms  of  the  pleading 
and  the  settlement  of  the  litigation,  the  whole  claim  was 
within  $200.  The  lower  scale  is  that  which  should  be  the 
measure  of  the  costs  to  be  paid  by  the  defendants,  and  I 
allow  the  appeal  from  the  taxing  master’s  ruling,  without 
costs. 

[An  appeal  from  the  foregoing  decision  was  argued 
before  a Divisional  Court  on  the  14th  June,  1889.  Judg- 
ment was  reserved.] 


Union  Bank  v.  Starrs. 

Evidence — Depositions  on  examination  for  discovery  before  statement  of 
defence — Officer  of  company — Rule  506. 

Before  delivery  of  his  statement  of  defence  one  of  the  defendants  ob- 
tained an  order  to  examine  an  officer  of  the  plaintiffs  for  discovery, 
and  examined  him  thereunder,  but  he  was  not  further  examined  by 
counsel  for  the  plaintiffs. 

Held,  that  such  defendant  could,  under  Rule  506,  read  the  depositions  so 
taken,  as  evidence  at  the  trial  of  the  action. 

[April  23,  1889. — Ferguson , J.] 

Before  the  delivery  by  the  defendant  O’Gara  of  his 
statement  of  defence  in  this  action,  he  obtained  an  order 
to  examine  one  Anderson,  the  manager  at  Ottawa  of  the 
plaintiffs,  for  discovery,  and  examined  Anderson  under  such 
order.  Anderson  was  not  further  examined  by  counsel  for 
the  plaintiffs. 
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During  the  trial  of  the  action  at  Ottawa,  on  the  23rd 
April,  1889,  the  defendant  O’Gara  sought  to  read  the  depo- 
sitions of  Anderson,  which  was  opposed  by  the  plaintiffs. 

W.  R.  Meredith , Q.  C.,  for  the  plaintiffs. 

Aylesworth,  for  the  defendant  O’Gara. 

Ferguson,  J. — The  defendant  O’Gara  desires  to  read 
part  of  the  examination  of  Anderson,  the  manager  of  the 
plaintiffs’  branch  at  Ottawa.  This  was  objected  to,  and 
Rules  487  to  506  and  564  to  575  were  referred  to  and 
relied  on  by  the  parties  respectively.  The  former  of  these 
two  sets  or  classes  of  rules  is  under  the  heading  “ Exami- 
nation for  discovery,”  the  latter  under  the  heading,  “ Evi- 
dence at  trials  and  references.”  The  order  under  which 
the  examination  took  place  appeared  to  have  been  made 
before  the  delivery  of  the  defence,  and  it  was  said  in 
argument  that  this  was  the  reason  for  obtaining  the  order, 
for  otherwise  the  examination  could  have  been  had  under 
the  provisions  of  Rule  487  without  any  special  order.  The 
order  on  its  face  says  that  it  was  made,  or  rather  that  it 
ordered  and  authorized  the  examination,  for  the  purposes 
of  discovery ; and,  no  doubt,  the  examination  was  for  the 
purposes  of  discovery. 

I am  of  opinion  that  the  group  of  Rules  487  to  506, 
rather  than  the  other  group  564  to  57 5,  applies,  and  that 
under  the  unqualified  terms  of  Rule  506,  the  defendant  has 
the  right  to  read  parts  of  the  examination  subject,  of 
course,  to  the  provisions  of  the  same  Rule. 

I remark,  however,  upon  the  fact  that  the  witness  was  in 
Court,  and  could  have  been  called  and  his  evidence  taken 
instead. 
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Re  Clute  and  Williams. 

Courts — Divisions  of  High  Court — -Solicitor  and  client  taxation — Proper 
officer  to  tax — A.  S.  0.  ch.  147,  sec.  32. 

R.  S.  0.  ch.  147,  sec.  32,  provides  that  a bill  of  costs  may  be  referred  for 
taxation  to  “ the  proper  officer  of  any  of  the  Courts  in  the  county  in 
which  any  of  the  business  charged  for  was  done.” 

Held,  that  u Courts  ” here  does  not  mean  “ Divisions  of  the  High  Court;” 
and  where  the  business  charged  for  was  done  in  the  office  of  the  local 
Registrar  and  Master  at  Belleville,  the  reference  for  taxation  was  pro^ 
perly  made  to  the  Deputy  Clerk  of  the  Crown  at  Belleville,  both  being 
offioers  of  the  same  Court. 

[May  7,  1889.—  Boyd,  C.] 

This  was  an  appeal  by  the  solicitors  from  an  order  of 
the  Master  in  Chambers  refusing  to  rescind  a prsecipe 
order  made  by  the  Deputy  Clerk  of  the  Crown  at  Belleville 
for  the  taxation  of  the  solicitors’  bill  of  costs  by  himself, 
and  refusing  the  alternative  relief  asked,  to  strike  out  the 
name  of  the  Deputy  Clerk,  and  to  direct  the  local  Master 
at  Belleville  to  tax  the  bill. 

R.  S.  0.  ch.  147,  sec.  32,  provides  that  a bill  may  be 
referred  for  taxation  to  “ the  proper  officer  of  any  of  the 
Courts  in  the  county  in  which  any  of  the  business  charged 
for  in  the  bill  was  done.” 

In  this  case  the  action  in  respect  of  which  the  bill  of 
costs  in  question  was  delivered  was  in  the  Chancery  Divb 
sion,  and  the  proceedings  had  been  conducted  in  the  office 
of  the  local  Master  at  Belleville,  who  was  also  local  Regis^ 
trar. 

The  appeal  was  argued  in  Chambers  on  the  6th  May, 
1889* 

j Hoyles,  for  the  appellants*  Section  32  of  the  Act  clearly 
points  out  the  proper  officer  to  whom  the  bill  should  be 
referred,  viz.,  the  officer  of  the  Court  in  which  the  business 
was  done ; in  this  case  the  local  Master  and  Registrar* 
Section  47  of  the  same  Act  provides  for  a request  being 
made  to  the  officer  of  another  Court  to  assist  in  taxing  any 
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part  of  the  bill.  Here,  if  the  reference  is  left  with  the 
Deputy  Clerk,  he  should  request  the  Master  to  tax  the  whole 
bill,  as  all  the  proceedings  were  before  him;  which  would  be 
absurd.  The  matters  in  question  in  the  action  were  of  an 
equitable  nature,  and,  therefore,  apart  from  the  statute, 
the  Master  would  be  the  proper  officer  to  tax  the  costs  of 
them.  I refer  to  Re  Jones  and  Ketchum,  3 U.  C.  L.  J. 
0.  S.  303  ; Re  Wilson  and  Hector , 9 U.  C.  L.  J.  O.  S.  132  ; 
Re  Idington  and  Mickle , 8 P.  R.  567. 

A.  H.  Marsh,  for  the  clients.  The  Master  and  the  Deputy 
Clerk  are  officers  of  the  same  Court — the  High  Court. 
The  reference  to  Courts  in  the  statute  cannot  be  to  Divi- 
sions of  the  High  Court ; it  must  be  to  County  or  Division 
Courts.  The  reference  then  having  been  directed  to  an 
officer  of  the  Court  in  which  the  work  was  done,  it  will  not 
be  changed  unless  for  good  cause.  I refer  to  Re  Dickson , 
decided  by  Armour,  C.J.,  on  the  18th  September,  1888, 
(not  reported). 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — J have  spoken  with  the  Chief  Justice  of  the 
Queen’s  Bench,  and  he  informs  me  that  in  Re  Dickson  he 
decided,  as  Mr.  Marsh  stated,  that  the  reference  might  be  to 
either  of  the  two  officers  under  the  statute.  We  also  dis- 
cussed the  terms  of  the  statute,  and  we  are  agreed  that 
“Courts”  there  does  not  mean  Divisions  of  the  High  Court, 
The  order  referring  to  the  Deputy  Clerk  was  therefore 
regular.  The  referee  might  of  course  be  changed  upon 
application  ; but  no  case  was  made  for  that  here. 

The  appeal  will  be  dismissed  with  Costs. 
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Re  Harding. 


Infants— Sale  of  land — Consent — Majority  of  infants — R.  S.  0.  ch.  137, 

sec.  J^. 

Notwithstanding  the  provision  of  R.  S.  0.  ch.  137,  sec.  4,  that  an  appli- 
cation for  the  sale  of  an  infant’s  lands  shall  not  be  made  without  the 
consent  of  the  infant  if  he  is  of  the  age  of  fourteen  years,  the  consent 
of  a majority  of  infant  land-owners  may  be  sufficient  ; for  by  the  Inter- 
pretation Act,  R.  S.  0.  ch.  1,  sec.  8,  sub-secs.  24  and  34,  words  import- 
ing the  singular  number  shall  include  more  persons,  and  females  as  well 
as  males,  and  where  an  act  or  thing  is  required  to  be  done  by  more 
than  two  persons,  a majority  of  them  may  do  it. 

And  in  this  case,  where  there  were  three  infants  all  over  fourteen,  and 
two  of  them  consented  to  a sale  of  their  lands,  but  the  eldest  had 
disappeared  and  could  not  be  reached,  an  order  was  made  dispensing 
with  the  consent  of  the  one,  the  sale  being  evidently  for  the  benefit  of 
all  the  family. 


[May  9,  1889.—  Boyd,  C.] 

This  was  an  application  by  the  mother  of  three  infants 
for  an  order  dispensing  with  the  examination  or  consent  of 
the  eldest  of  them,  a young  woman  aged  twenty,  upon  a 
petition  for  sale  of  the  infants’  lands  under  12  Vic.  ch.  72. 

The  facts  are  stated  in  the  judgment. 

The  application  was  made  in  Chambers  on  the  6th  May, 
1889. 

H.  E.  Ridley,  for  the  mother. 

J.  Hoslcin,  Q.  C.,  for  the  infants. 


Judgment  was  delivered  on  the  9th  May,  1889. 

Boyd,  C. — Three  infants  were  owners  of  the  land  now 
sought  to  be  sold  under  the  statutory  provisions  which 
originated  in  12th  Vic.  ch.  72.  The  present  enactment 
provides  that  the  sale  shall  not  be  made  without  the  con- 
sent  of  the  infant  if  he  is  of  the  age  of  fourteen  years  or 
upwards  : R.  S.  0.  ch.  137,  sec.  4.  The  evidence  here  shews 
an  urgent  case  for  relief,  and  that  one  of  the  infants,  the 
oldest,  and  nearly  twenty- one,  has  disappeared  from  home 
in  a not  very  commendable  manner.  Her  whereabouts 
now  is  uncertain — probably  she  is  in  the  States.  It  is 
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urgent  that  the  sale  be  had  as  soon  as  possible.  While  not 
desirous  to  relax  the  statutory  rule  that  the  sale  should  not 
be  had  without  the  consent  of  the  minors,  given  by  exami- 
nation before  the  officer,  as  directed  by  the  rules,  I think  in 
this  case  an  order  may  be  made  to  dispense  with  the  con- 
sent of  the  absentee.  I invoke  the  provisions  of  the 
Interpretation  Act  to  justify  this.  Words  importing  the 
singular  number  shall  include  more  persons,  and  females  as 
well  as  males,  and  when  an  act  or  thing  is  required  to  be 
done  by  more  than  two  persons,  a majority  of  them  may 
do  it : R.  S.  0.  ch.  1,  sec.  8,  sub-secs.  24  and  34. 

Here  the  majority  of  the  infants,  who  are  all  over  four- 
teen, have  been  examined  and  consent,  and  I do  not  think 
that  the  sale,  which  is  evidently  for  the  benefit  of  each  and 
all  of  the  family,  should  be  blocked  by  the  disappearance 
of  one,  so  that  it  is  practically  impossible  to  reach  her. 


Clarke  v.  Creighton. 


Irregularity — No  indulgence  to  plaintiff  where  action  not  sustainable — 
Action  for  damages  for  false  testimony. 

The  plaintiff  sued  for  damages  for  false  testimony,  alleging  that  he  had 
failed  in  a prior  action  by  reason  of  such  testimony  given  therein 
by  the  present  defendant. 

Held,  that  the  action  would  not  lie;  and  the  plaintiff  being  in  default  by 
reason  of  not  having  given  notice  of  trial,  the  action  was  dismissed. 

[April  20,  1889. — The  Master  in  Chambers.] 
[May  13,  1689.— C.  J.] 


An  action  for  damages  sustained  by  the  plaintiff  by 
reason  of  his  failure  to  recover  in  the  action  of  Clarke  v. 
Joselin,  16  O.  R.  68,  the  allegation  being  that  the  defen- 
dant, by  his  alleged  false  testimony  in  that  action,  had 
prevented  the  plaintiff  from  recovering. 

The  plaintiff  having  set  this  case  down  for  trial,  but 
not  having  given  notice  of  trial,  the  defendant  moved  to 
strike  it  out  of  the  cause  list  and  to  dismiss  the  action. 
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The  motion  was  argued  on  the  17th  April,  1889. 

S.  R.  Clarke , the  plaintiff  in  person. 

C.  Millar,  for  the  defendant. 

Judgment  was  given  on  the  20th  April,  1889. 

The  Master  in  Chambers. — In  this  case  I think  the 
action  will  not  lie,  and  therefore  I strike  the  case  off  the 
docket  and  dismiss  the  suit  for  not  giving  notice  of  trial 
for  the  last  Toronto  Assizes.  I cannot  allow  any  amend- 
ment by  which  such  a case  would  be  continued.  I refer 
to  Addison  on  Torts,  6th  ed.,  pp.  4,  73,  181,  182,  183 ; to 
Revis  v.  Smith,  18  C.  B.  126  ; and  to  the  case  of  Munster 
v.  Lamb,  in  the  Court  of  Appeal,  11  Q.  B.  D.  588.  This 
latter  case  is  the  case  of  unfounded  and  defamatory  lan- 
guage used  by  an  advocate.  Lord  Justice  Brett  treats  of 
the  case  of  a witness  at  page  601. 

Order  made  dismissing  the  action  with  costs.. 

The  plaintiff  appealed  and  his  appeal  was  argued  before 
Galt,  C.  J.,  in  Chambers,  by  the  same  counsel  on  the  10th 
May,  1889. 

Judgment  was  given  on  the  13th  May,  1889. 

Galt,  C.  J. — As  I fully  concur  in  the  opinion  expressed 
by  the  learned  Master  as  to  the  merits  of  this  action,  and 
as  under  Consolidated  Rule  647  the  Court  has  power  to* 
dismiss  an  action  when  the  plaintiff  does  not  give  proper 
notice  of  trial,  which  was  this  case,  I dismiss  the  appeal 
with  costs. 


Appeal  dismissed  with  costs „ 


IvTNeilL  y.  Haines. 
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McNeill  v,  Haines, 

*Costs— Scale  of—  Action  for  cutting  timber  on  land — Title  to  land — f?.  & (). 
ch.  47>  sec.  18. 

The  plaintiff  sued  for  damages  sustained  by  the  defendant  cutting  timber 
on  his  own  land,  after  having  sold  such  timber  standing,  to  the  plain- 
tiff’s assignor.  It  was  determined  by  the  Court  that  the  timber  sold 
was  an  interest  in  land. 

'Held,  that  the  title  to  land  was  brought  in -question  in  the  action,  and 
therefore,  although  the  plaintiff  recovered  only  $135,  a County  Court 
would  have  no  jurisdiction,  and  the  costs  should  be  on  the  scale  of  the 
High  Court. 

{May  13  and  14,  1889. — Ferguson,  J.j 

This  Was  an  action  for  damages  for  timber  cut  by  the 
'defendant  upon  his  own  land,  the  plaintiff  claiming  the 
timber  under  a deed  made  in  1373,  between  the  defen- 
dant and  one  Dyment,  by  which  the  defendant  bargained 
-and  sold  to  Dyment  all  the  pine  timber  he  (Dyment)  might 
•choose  to  take  off  the  land  in  question  during  the  next 
twenty  years,  Dyment  having  assigned  the  timber  and  all 
bis  rights  under  the  deed  to  the  plaintiff,  notwithstand- 
ing which,  the  defendant  since  the  transfer  cut  and  sold 
some  of  the  timber.  The  defendant  set  up  that  the  deed, 
■■so  far  as  it  was  a twenty  years’  license,  had  been  ob- 
tained from  him  by  fraud,  that  he  intended  to  give 
only  a five  years’  license,  and  he  asked  to  have  the  deed 
reformed  or  declared  void.  The  cutting  by  the  defen- 
dant complained  of  was  after  the  expiration  of  five  years 
from  the  date  of  the  deed. 

The  trial  Judge  came  to  the  conclusion  that  the  deed 
should  neither  be  reformed  nor  declared  void,  and  gave 
judgment  for  the  plaintiff  for  $135  damages,  with  costs 
according  to  the  proper  scale. 

The  case  was  taken  to  the  Chancery  Divisional  Courts 
where  the  judgment  was  affirmed,  the  Court  holding, 
among  other  things,  that  the  timber  sold  was  an  interest 
in  land. 

In  taxing  the  plaintiff’s  costs  of  the  action  the  local 
Registrar  at  Barrie  ruled  that  they  should  be  taxed  on 
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the  High  Court  scale,  from  which  ruling  the  defendant 
appealed  to  a Judge  in  Chambers. 

The  appeal  was  argued  on  13th  May,  1889. 

Lount,  Q.  C.,  for  the  appeal,  referred  to  R.  S.  0.  eh.  47 
sec.  18,  sub-see.  1,  providing  that  the  County  Courts-  shall 
not  have  cognizance  of  any  action  in  which  the  title  to 
land  is  brought  in  question  ; and  contended  that  the  title 
to  land  was  not  brought  in  question  in  this  action,  and 
therefore  the  costs  should  be  on  the  County  Court  scale, 
citing  Couls&n  v.  O'Connell,  29  C.  P.  341. 

W.  M.  Douglas,  for  the  plaintiff,  referred  to  W orman  v. 
Brady , 12  P.  R.  618;  Port  man  v.  Patterson , 21  U.  C.  R. 
237. 


At  the  close  of  the  argument  judgment  was  given  as- 
follows : 

Ferguson,  J. — I am  of  opinion  that  the  right  and  title 
to  the  interest,  the  right  to  cut  and  remove  the  timber 
at  all  events,  during  the  remainder  of  the  time,  the  fifteen 
years,  did  come  in  question,  but  whether  or  not  this  brings 
the  case  within  the  expression  “ title  to  land”  in  the 
County  Court  Act,  I must  consider. 

On  the  14th  May,  1889,  judgment  was  delivered  as  fol- 
lows : 

Ferguson,  J. — In  this  case  it  was,  as  I understand  the 
judgment,  determined  that  this  identical  interest  was  an 
interest  in  land  and  not  of  the  character  of  chattel  pro- 
perty. I have  not  found  any  authority  that  I can  con- 
sider expressly  in  point  on  the  immediate  subject,  but  I am 
unable  for  the  purpose  in  hand  to  perceive  a substantial  dif- 
ference between  the  meaning  of  the  title  to  this  interest^ 
and  the  meaning  of  the  expression  in  the  statute,  “ title  to 
land.”  I am,  therefore,  of  the  opinion  that  the  learned 
Master  is  right,  and  that  the  appeal  should  be  dismissed, 
and  I think  with  costs. 
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Re  Backhouse  v.  Bright. 

Prohibition — Division  Court — Ex  parte  order  for  new  trial. 

At  the  moment  when  a Division  Court  action  was  called  for  trial  the 
plaintiff  and  his  agent  were  accidentally  absent  from  the  Court,  and 
the  action  was  dismissed  without  any  triaL  The  plaintiff  afterwards 
obtained  from  the  Judge  ex  parte  an  order  for  the  restoration  of  the 
case  to  the  docket  for  trial  at  the  next  sittings.  The  defendant  made 
a motion  to  rescind  this  order,  which  was  refused,  and  he  then  applied 
for  prohibition. 

Held,  that  the  Judge  had  power  to  dispense  with  notice  of  motion  for  the 
order;  and  the  motion  for  prohibition  was  refused. 

[May  20,  1889. — Rose , J..] 

This  was  a motion  fey  tlie  defendant  for  prohibition  to 
the  Stratford  Division  Court,  argued  before  Rose,  J.,  in 
Chambers,  on  the  1st  March,  1889. 

Aylesworth , for  the  motion. 

J.  A.  Paterson , contra. 

Rose,  J. — The  action  was  dismissed,  the  plaintiff  and  his 
.agent  being  accidentally  absent  from  the  Court  at  the 
moment.  There  was  no  trial.  This  was  on  the  15th  Jan- 
uary last.  On  the  18th  an  order  was  made  ex  parte  direct- 
ing the  case  to  be  restored  to  the  docket  and  to  be  heard 
.at  the  next  sittings.  A motion  on  notice  to  rescind  this 
order  was  refused;  hence  this  motion  for  prohibition. 

While  not  favouring  ex  parte  orders,  I am  glad  to  have 
authority  upon  which  to  rest,  enabling  me  to  refuse  to 
interfere  in  this  case. 

Surely  a case  not  heard,  and  dismissed  because  of  the 
temporary  absence  of  the  plaintiff,  must,  as  a matter  of 
course,  be  restored  to  the  list  for  trial.  It  could  be  only  a 
question  of  terms.  Opposition  should  be  fruitless.  While 
a solicitors  instructions  might  not  permit  him  to  consent, 
.active  opposition  is  hardly  ever  made.  To  build  up  a 
clients  case  on  the  slips  of  an  opponent,  is  not  the  duty  of 
a professional  man. 

Garter  v.  Smith , 4 E.  & B.  696,  is  directly  in  point,  and 
shews  that  the  rule  of  practice  requiring  notice  is  diree- 
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tory  only,,  and  that  the  Judge*  may,  in  his  discretion,  dis- 
pense with  regular  notice  under  the  power  given  to  him  by 
the  statute. 

The  cases  of  McLean  v.  McLeod , 5 F.  R.  447,  and  Fee  v., 
Mcllhargey,  9 P..  IC  329,  are  authorities  against  this  appli- 
cation. 

The  tone  of  the  affidavit  filed  on  the  plaintiff’s  behalf  in 
reply  is  not  pleasing.  It  would  seem  as  if  the  smallness- 
of  the  matter  in  dispute  was  to  be  made  up.  for  by  the* 
greatness  of  the  irritation.  Conversations  between  oppo- 
sing solicitors  are  generally  deemed  to  be  without  preju- 
dice, and  in  any  event  much  of  the  alleged  conversation 
should  not  have  been  detailed  in  the  affidavit. 

Had  there  been  greater  merit  in  the  motion,  I should  by 
reason  of  the  matters  commented  upon,  have  been  inclined 
to  dismiss  the  application  without  costs,  but  as  it  is,  the* 
motion  will  be  dismissed  with  costs. 


Kane  et  al.  v.  Mitchell. 

P’ayment  of  money  into  Court — Taking  out— Satisfaction — Rule  632. 

The  plaintiffs  sued  for  work  and  labour  as  contractors,  claiming  a balance, 
of  $511.  The  defendant  by  his  statement  of  defence  denied  all  the 
allegations  in  the  statement  of  claim,  and  also  said  that  $300  was  suffix 
eient  to  satisfy  the  plaintiffs’  whole  claim,  and  he  paid  that  sum  into* 
Court  in  satisfaction  of  such  claim. 

Rule  632  provides  that  “the  payment  of  money  into  Court  shall  not  be 
deemed  an  admission  of  the  cause  of  action  in  respect  of  which  it  is 
so  paid.” 

Held,  that  the  plaintiffs  were  not  entitled,  before  the  determination  of 
the  suit,  to  take  out  the  money  paid  into  Court,  unless  they  took  it  in 
full  satisfaction  of  their  claim. 

[May  25,  1889. — The.  Master  in  Chambers.  ] 

This  was  a motion  by  the  plaintiffs  for  an  order  for 
payment  out  of  Court  to  them  of  $300  paid  in  by  the 
defendant  with  his  defence. 

The  motion  was  argued  on  the  2.3rd  May,  1889. 
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John  Greer.,  for  the  plaintiffs. 

Montgomery , for  the  defendant. 

Judgment  was  delivered  on  the  25th  May,  1889, 

The  Master  jn  Chambers. — Motion  by  the  plaintiffs 
for  leave  to  take  out  $300  paid  into  Court  by  the  defen- 
dant. 

The  plaintiffs  sue  for  work  and  labour  as  contractors  on 
specified  work  for  the  defendant,  on  which  they  claim  a 
balance  of  $511. 

The  defendant.,  by  way  of  defence  to  the  whole  action, 
has  under  Rule  632  paid  into  Court  $300,  which  he  says 
is  enough  to  satisfy  the  plaintiffs’  whole  claim,  and  in  such 
satisfaction  the  defendant  has  paid  it  in.  The  defendant 
otherwise  denies  all  the  statements  in  the  plaintiffs’  state- 
ment of  claim. 

The  plaintiffs  decline  to  take  the  $300  in  full,  but  move 
to  have  that  money  paid  out  to  them,  as  the  defendant 
acknowledges  that  that  sum  is  due,  by  his  plea  and  pay- 
ment into  Court. 

Certainly,  as  Mr.  Greer  for  the  plaintiffs  urges,  the 
defendant  is  not  entitled  to  security  for  costs,  and  could 
Mr.  Greer  make  out  that  by  the  payment  in  and  the  plea, 
or  either  of  them,  the  defendant  has  conclusively  admitted 
that  $300  is  due  to  the  plaintiffs  on  their  causes  of  action, 
then  I should  agree  with  Mr.  Greer.  But  I cannot  see  that 
that  is  the  effect  of  the  transaction.  Rule  632  says  : “The 
payment  of  money  into  Court  shall  not  be  deemed  an 
admission  of  the  cause  of  action  in  respect  of  which  it  is 
so  paid.”  And  as  to  the  plea,  Rule  633  requires  the  defen- 
dant in  his  defence  to  set  up  the  payment  into  Court  in 
satisfaction,  and  to  shew  the  claim  or  cause  of  action  for 
which  he  has  paid  in  the  money.  So  that,  if  the  payment 
in  does  not  conclude  the  defendant,  certainly  his  saying  in 
his  plea  that  he  has  so  paid  it  in,  cannot  do  so. 

The  transaction  is  very  like  what  often  occurs  out  of 
doors.  The  defendant  says  to  the  plaintiffs  you  claim  for 
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your  services  B500;  I think  $300  quite  enough,  and  I pay 
it  into  Court  to  be  taken  by  you  in  full  satisfaction  of 
your  claim. 

The  Rules  seem  to  provide  in  such  a position,  that  the 
plaintiff  may  take  out  the  money  in  full  satisfaction  of  his 
claim,  and  that  the  plaintiff  shall  in  that  case  be  entitled 
to  his  costs,  and  there  will  be  an  end  between  the  parties  ; 
but  if  the  plaintiff  refuse  to  take  the  sum  paid  in  in  satis- 
faction, that  the  money  must  remain  in  Court  subject  to 
order ; and  that  upon  the  plaintiff  proceeding  with  his 
suit,  the  payment  into  Court  is  not  to  be  taken  against  the 
defendant  as  an  admission  of  the  cause  of  action  in  respect 
of  which  it  was  paid  in. 

The  effect  must  be  that  the  defendant  may,  notwith- 
standing the  payment  in,  ultimately  defeat  the  plaintiff’s 
claim  altogether;  and  that  even  if  the  plaintiff  succeeds » 
but  to  no  greater  extent  than  the  amount  paid  in  by  the 
defendant,  that  the  plaintiff  will  have  to  pay  the  defen- 
dant the  amount  of  costs  proper  to  that  occasion,  because 
that  event  would  shew  that  the  plaintiff  ought  to  have 
taken  the  amount  paid  in  in  full,  without  further  litiga- 
tion. 

So,  matters  might  occur  very  similarly  where  there  was 
no  suit  at  all.  If  A.  be  sued  for  an  amount  of  mone}T,  he 
may  think  the  claim  altogether  unjust,  or  enormously  over 
stated,  and  while  denying  the  justice  of  the  claim,  he  may 
offer  a sum  of  money  to  purchase  peace,  without  commit- 
ting himself  to  any  admission  of  liability.  And  here,  where 
the  Rule  practically  declares  that  the  payment  into  Court 
shall  not  be  deemed  an  admission  of  the  cause  of  action 
unless  the  plaintiff  accepts  it  in  full  satisfaction,  and  then 
only  an  admission  to  the  amount  so  paid  in,  how  is  it  pos- 
sible where  the  plaintiff  has  elected  not  to  take  it  out  in 
satisfaction,  to  treat  the  defendant  as  having  admitted  the 
amount  paid  in  as  due  to  the  plaintiff?  And  if  the  defen- 
dant has  not  so  admitted,  what  other  possible  ground  is 
there  that  I could  act  on  ? 

I must  dismiss  the  motion  with  costs  at  the  end  of  the 
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Gilbert  v.  Stiles  et  al. 


Arrest — Ca.  sa. — Order  for — Motion  to  set  aside — New  material — Copy  of 
affidavit — Affidavit  on  information  and  belief — Rule  609 — Exhibits. 

Upon  an  application  to  set  aside  an  order  for  a ca.  sa.  upon  the  ground 
that  it  is  based  upon  insufficient  material,  as  distinguished  from  a 
motion  to  discharge  the  defendant  from  custody  upon  the  merits,  no 
new  material  can  be  used. 

Darner  v.  Busby , 5 P.  R.  at  p.  389,  followed. 

In  this  case  an  order  for  a ca.  sa.  was  granted  upon  two  affidavits  ; one 
that  of  the  Toronto  agent  for  the  plaintiff’s  solicitors  exhibiting  a copy 
of  an  affidavit  made  by  one  of  such  solicitors,  stating  that  he  believed 
it  to  be  a true  copy,  and  that  the  original  was  stated  to  have  been 
enclosed  in  a letter  received  by  him  that  day,  but  was  not  so  enclosed, 
but  not  stating  that  such  an  affidavit  ever  existed. 

Held,  that  this  could  not  be  treated  as  forming  any  evidence  upon  which 
an  order  for  arrest  could  be  founded. 

The  other  affidavit  used  stated  that  the  deponent  was  credibly  informed 
and  believed  certain  facts,  not  stating  the  name  of  his  informant  nor 
the  grounds  of  his  belief. 

Held , that  this  statement  did  not  comply  with  Rule  609,  and  was  insuffi- 
cient as  proof  of  the  facts  stated,  upon  an  application  for  such  an 
order. 

Gibbons  v.  Spalding,  11  M.  & W.  173  ; Mclnnes  v.  Macklin , 6 U.  C.  L.  J. 
0.  S.  14,  referred  to. 

The  copy  of  affidavit  marked  as  an  exhibit  to  the  affidavit  of  the  Toronto 
agent  was  not  filed  as  an  exhibit,  and  was  subsequently  produced  to  the 
Court  as  an  original  affidavit,  a new  jurat  having  been  added. 

Held,  per  Falconbridgk,  J.,  that  the  exhibit,  even  though  it  was  not 
actually  in  the  hands  of  the  officer  of  the  Court,  was  part  of  the  record 
of  the  case,  and  should  not  have  been  so  dealt  with. 

[May  27,  1889. — The  Queen' s Bench  Division.] 

Application  to  the  full  Court  by  the  defendant  Benja- 
min Stiles,  to  set  aside  an  order  of  Galt,  C.  J.,  in  Cham- 
bers, for  the  issue  of  a writ  of  ca.  sa.  after  judgment,  and 
also  to  set  aside  the  writ  issued  thereunder,  upon  the  ground 
that  the  material  upon  which  the  writ  was  issued  was  in- 
sufficient. 


The  application  was  argued  before  Falconbridge  and 
Street,  JJ.,  on  the  20th  May,  1889. 

Allan  Cassels , for  the  motion. 

Arnoldi,  contra. 


Judgment  was  delivered  on  the  27th  May,  1889. 
16 — VOL  XIII.  O.P.R. 
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Street.  J. — The  material  upon  which  the  order  was 
granted  i3  stated  to  have  been  : 

1.  The  pleadings,  report,  and  judgment,  and  other  pro- 
ceedings had  and  taken  in  this  action. 

2.  The  affidavits  of  E.  J.  Bristol  and  E.  M.  Young  refiled 
with  the  clerk  in  Chambers  upon  the  day  on  which  the 
order  was  made. 

The  plaintiff  sought,  upon  the  motion  before  us,  to  make 
use  of  other  material,  not  before  the  learned  Chief  Justice 
who  made  the  order,  in  order  to  supply  any  defects.  I am 
of  opinion  that  upon  an  application  to  set  aside  an  order 
upon  the  ground  that  it  is  based  upon  insufficient  material, 
as  distinguished  from  a motion  to  discharge  the  defendant 
from  custody  upon  the  merits,  no  new  material  can  be 
used.  See  Damer  v.  Busby,  5 P.  R.  356,  where  Gwynne, 
J.,  at  p.  389,  states  the  result  of  his  examination  of  the 
authorities  to  be  that  the  Court  has  jurisdiction  to  revoke 
the  order  of  the  Judge  proceeding  upon  the  same  indenti- 
cal  material  that  was  before  the  Judge ; and  a further 
statutory  jurisdiction  to  modify  the  effects  of  the  order, 
but  not  the  order  itself,  upon  new  matter  being  shewn. 

This  being  an  application  to  set  aside  the  order  itself,  we 
are  limited  to  the  material  which  was  produced  by  the 
plaintiff  upon  his  application  for  the  order. 

The  affidavit  of  Mr.  Bristol,  agent  for  the  plaintiffs 
solicitor,  states  that  the  plaintiff  duly  entered  up  judgment 
against  the  defendants  for  $587.11  on  the  26th  day  of 
March  last,  as  he  is  informed  and  believes,  and  have  recov- 
ered judgment  against  the  defendant  for  over  the  sum  of 
$100,  exclusive  of  all  costs  of  suit  ; and  that  the  paper 
writing  now  shewn  to  him  and  marked  exhibit  B.  to  his 
affidavit,  purports  to  be,  and  he  believes  is,  a true  copy  of 
an  affidavit  made  herein  by  E.  M.  Young,  one  of  the  plain- 
tiff’s solicitors,  on  the  29th  April,  1889 ; and  that  the 
original  of  it  was  stated  to  have  been  enclosed  in  a letter 
received  by  him  that  day,  but  was  not  so  enclosed.  This 
exhibit  B.,  if  it  had  been  an  original  document,  contained 
material  upon  whic;:  the  order  might  well  have  been  sus- 
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tained  ; but  I am  of  opinion  that  not  being  an  original 
document  but  only  purporting  to  be  a copy  of  one,  it  is 
something  which  cannot  be  treated  as  forming  any  evi- 
dence upon  which  an  order  for  arrest  could  be  made. 
There  is  no  evidence  that  such  an  affidavit  ever  existed, 
for  Mr.  Bristol  does  not  say  so  : if  there  were  an  original, 
there  was  nothing  to  shew  what  had  become  of  it,  and 
nothing  to  verify  exhibit  B.  as  a copy  of  any  original. 

There  is, however,  a former  affidavit  of  the  same  deponent, 
E.  M.  Young,  on  file,  which  was  used  as  part  of  the  mate- 
rial upon  which  the  order  for  the  writ  was  founded.  The 
only  clause  in  that  affidavit  which  could  possibly  furnish  a 
ground  for  the  order,  is  one  which  states  that  the  deponent 
is  “credibly  informed  and  believes”  certain  facts,  not  stating 
the  name  of  his  informant  nor  the  grounds  of  his  belief. 
Such  a statement  has  been  held  to  be  insufficient  as  proof 
of  the  facts  stated,  upon  an  application  for  such  an  order : 
Gibbons  v.  Spalding , 11  M.  & W.  173  ; Mclnnes  v.  Mach - 
liny  6 U.  C.  L.  J.  0.  S.  14;  and  seems  to  violate  our  Con. 
Buie  609,  which  provides  that  affidavits  shall  be  con- 
fined to  such  facts  as  the  witness  is  able  of  his  own 
knowledge  to  prove,  except  on  interlocutory  motions,  on 
which  statements  as  to  his  belief  with  the  grounds  thereof , 
may  be  admitted. 

I am,  therefore,  of  opinion  that  the  order  for  the  capias 
and  the  writ  itself  should  be  set  aside  ; but  it  must  be  a 
term  of  the  order  to  be  taken  out  upon  this  motion  that 
no  action  be  brought  by  the  defendant  against  the  sheriff 
or  the  plaintiff  or  any  person  on  account  of  his  arrest.  As 
to  the  costs,  the  facts  appearing  in  the  affidavits  which 
have  been  read,  subject  to  objections  which  have  prevailed, 
are  such  as  I think  should  induce  us  to  allow  the  order  to 
go  without  costs. 

Falconbridge,  J. — I agree  in  the  result.  I would  ob- 
ject at  all  events  to  allow  the  affidavit  of  E.  M.  Young  to 
be  used  on  this  application. 

It  comes  before  us  in  the  following  curious  way.  The 
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only  material  before  the  learned  Chief  Justice  was  the 
affidavit  of  Mr.  E.  Bristol  and  the  exhibit  hereinafter 
referred  to. 

Mr.  Bristol’s  affidavit,  sworn  30th  April,  1889,  states : 
“3.  The  paper  writing  now  shewn  to  me  and  marked  exhibit 
B.  to  this  my  affidavit  purports  to  be,  and  I believe  is,  a 
true  copy  of  an  affidavit  made  herein  by  E.  M.  Young,  one 
of  the  plaintiff’s  solicitors,  on  the  29th  day  of  April,  1889. 
The  original  was  stated  to  have  been  enclosed  in  a letter 
received  by  my  firm  this  day,  but  was  not  so  enclosed.” 

This  alleged  copy  of  affidavit  was  marked  by  the  com- 
missioner as  being  exhibit  B.  to  the  affidavit  of  E.  Bristol, 
sworn  ..before  him  this  30th  April,  but  was  apparently  not 
filed  nor  left  in  the  custody  of  the  Court.  The  same  paper 
is  now  produced  before  us  as  an  original,  a new  jurat 
having  been  added  and  the  affidavit  sworn  by  Mr.  Young 
on  the  8th  May. 

There  was  no  concealment  or  fraud  attempted  to  be 
practised  on  the  Court,  as  counsel  for  the  plaintiff  frankly 
pointed  out  to  us  what  had  been  done ; but  I must  depre- 
cate any  such  unceremonious  method  of  dealing  with 
exhibits,  which  are  part  of  the  record  of  a case,  even 
though  they  are  not  actually  in  the  manual  possession  of 
the  officers  of  the  Court. 

As  the  defendant  has  not  offered  any  denial  of  the  facts 
alleged  on  the  plaintiff’s  part,  I agree  that  this  order  shall 
be  without  costs. 
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Hamilton  Provident  and  Loan  Society  v.  McKim  et  al. 

Notice  of  trial — No  -power  to  shorterifime — Rules  485,  661. 

A defendant  is  entitled  to  the  full  ten  days’  notice  of  trial  prescribed  by 
Rule  661,  unless  he  has  consented  to  take  short  notice  of  trial,  or  unless 
short  notice  can  be  directed  as  a term  for  granting  an  indulgence  sought 
by  a defendant ; and  there  is  no  power  to  compel  a defendant  to  take 
short  notice. 

[May  29,  1889.  — Rose,  J.] 

This  was  an  appeal  by  the  defendants  from  an  order  of 
the  local  Master  at  Hamilton,  giving  the  plaintiffs  leave  to 
serve  short  notice  of  trial,  argued  in  Chambers  on  the  29th 
May,  1889. 

Con.  Rule  661  provides  as  follows : 

“ Ten  days’  notice  of  trial  shall  be  given,  unless  the  party 
to  whom  it  is  given  has  consented  to  take  short  notice  of 
trial ; and  shall  be  sufficient  in  all  cases,  unless  otherwise 
ordered  by  the  Court  or  a Judge.  Short  notice  of  trial  shall 
be  five  days’  notice.” 

Aylesworth , for  the  defendants,  contended  that  there 
was  no  power  to  shorten  the  notice  of  trial  except  by  con* 
sent. 

John  Crerar,  for  the  plaintiffs,  relied  on  Con.  Rule  485, 
which  gives  the  Court  or  Judge  power  to  enlarge  or  abridge 
the  time  for  doing  any  act  or  taking  any  proceeding. 

Judgment  was  delivered  on  the  same  day. 

Rose,  J. — The  grounds  for  the  order  were  stated  to  be 
(1)  that  the  defendants  had  avoided  service  of  the  writ  of 
summons,  and  so  delayed  the  plaintiffs  ; (2)  that  there  was 
in  fact  no  defence. 

I asked  for  authority  to  support  the  order,  and  the 
learned  counsel  for  the  plaintiffs  admits  that,  so  far  as  he 
can  find,  there  is  none. 

1 have  always  understood  that  a defendant  is  entitled 
to  full  notice  of  trial,  unless  he  has  consented  to  take  short 
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notice  of  trial,  (see  Con.  Rule  661)  or  unless  short  notice 
can  be  directed  as  a term  for  granting  an  indulgence  sought 
by  a defendant.  It  will  be  observed  that  the  words  “ unless 
otherwise  ordered  by  the  Court  or  a Judge  ” in  Rule  661 
are  confined  to  the  sufficiency  of  the  notice. 

The  appeal  must  be  allowed,  with  costs  in  the  cause  to 
the  defendants  in  any  event.  If  there  is,  in  fact)  no  de- 
fence, judgment  can  be  obtained  upon  motion  after  exami- 
nation of  the  defendants. 

I was  asked,  in  the  event  of  allowing  the  appeal,  to 
change  the  place  of  trial  to  Toronto,  so  as  to  enable  the 
plaintiffs  to  bring  the  case  on  at  the  June  sittings,  but  even 
if  a case  could  be  made  for  such  an  order,  I should  not  be 
assisting  the  plaintiffs  by  granting  it,  in  view  of  the  length 
of  the  docket. 


Smith  et  al.  v.  Williamson. 

Costs — Action  of  ejectment  bp  adntinistrator. 

A tnlstee  or  executor  stands  in  the  same  position  as  any  other  litigant 
with  respect  to  costs. 

And  where  an  action  of  ejectment  was  brought  by  the  administrator  of  a 
deceased  person  in  whom  the  legal  estate  in  certain  land  was  vested, 
and  by  the  holder  Of  a mortgage  created  by  the  deceased  person  tlpoii 
such  land,  and  it  appeared  that  the  deceased  purchased  the  land  with 
the  moneys  of  the  defendant,  and  took  the  conveyance  in  his  own 
name,  and  that  the  defendant  was  the  true  owner  of  the  land  : 
field)  that  the  faGt  that  there  was  no  declaration  of  trust  in  favour  of  the 
defendant,  and  that  the  evidence  in  the  hands  of  the  administrator 
tended  to  shew  that  the  deceased  was  in  his  lifetime  owner  and  not 
trustee,  did  not  relieve  the  administrator  from  liability  for  costs  | which 
were  given  to  the  defendant  against  both  plaintiffs. 

[June  7,  1889.-=Z?o«e,  J.j 

This  action  was  brought  by  Andrew  Smith,  administra- 
tor of  the  estate  of  the  late  William  Smith,  deceased,  and . 
the  Freehold  Loan  and  Savings  Company,  against  Annie 
King  Williamson,  to  recover  possession  of  certain  land  in 
Toronto.  At  the  time  of  his  death  the  legal  estate  in  this 
land  was  vested  in  William  Smith,  subject  to  a mortgage 
to  the  Freehold  Company. 
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On  the  23rd  April,  1889,  Rose,  J.,  made  an  order  refer- 
ring all  matters  in  the  cause  to  Joseph  E.  McDougall, 
Judge  of  the  County  Court  of  York,  for  inquiry  and 
report  under  sec.  101  of  the  “Judicature  Act,”  R.  S.  O., 
1887,  ch.  44. 

On  the  1st  May,  1889,  the  referee  reported  that  he  found 
that  the  land  in  question  was  purchased  by  the  late 
William  Smith  in  his  lifetime  with  money  supplied  by  the 
defendant ; and  that  William  Smith,  although  he  took  the 
conveyance  in  his  own  name,  held  the  land  in  trust  for  the 
defendant.  He  also  found  that  William  Smith  in  his 
lifetime,  and  with  the  consent  of  the  defendant,  executed 
the  mortgage  to  the  Freehold  Company;  and  that  the  de- 
fendant always  paid  the  interest  due  on  the  mortgage 
with  her  own  moneys. 

On  the  7th  June,  1889,  Rae,  for  the  defendant,  moved 
on  the  report  of  the  referee  for 'judgment  dismissing  the 
action  with  costs  and  vesting  the  land  in  the  defendant. 

W.  A7.  Miller , Q.  C.,  for  the  plaintiffs,  admitted  that 
judgment  must  be  for  the  defendant  upon  the  report,  but 
contended  that  there  should  be  no  costs  against  the  admin- 
istrator. 

The  arguments  and  authorities  are  stated  in  the  judg- 
ment, which  was  delivered  on  the  same  day. 

Rose,  J. — It  was  admitted  that  judgment  must  go  for 
the  defendant  on  the  report. 

The  only  question  was  one  of  costs.  Mr.  Miller  urged 
that,  as  the  plaintiff  Smith  was  administrator  of  his  bro- 
ther’s estate,  and  as  the  evidence  in  his  hands  tended  to 
shew  that  the  deceased  was  in  his  lifetime  owner  and  not 
trustee  for  the  defendant,  he  should  be  relieved  from  costs. 

A trustee  or  executor  stands  in  the  same  position  as  any 
other  litigant  with  respect  to  costs  : Great  Western  R.  W. 
Co.  v.  Jones , 13  Gr.  355  ; Buchanan  v.  Smith,  17  Gr.  208. 

There  is  nothing  here  to  disentitle  the  defendant  to 
costs. 
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She  trusted  the  deceased  with  her  money ; property 
was  purchased  and  held  in  his  name ; he  left  no  instruc- 
tions among  his  papers  ; and  his  representative  seeks  to 
claim  the  land  against  the  defendant,  the  true  owner.  It 
is  urged  that  she  should  have  obtained  from  her  trustee  a 
declaration  of  trust.  It  may  well  be  answered  that  he 
should  have  kept  a trust  account  shewing  the  trust. 

I see  no  misconduct  of  the  defendant  leading  to  the 
litigation  to  constitute  any  good  cause  for  depriving  her 
of  costs.  The  plaintiff  Smith  must  look  to  the  estate  for 
indemnity. 

The  Freehold  Company,  as  mortgagee,  joined  in  the  suit 
as  co-plaintiff  to  assist  Smith.  It  had  no  legal  right  on 
the  facts,  and  must  stand  in  the  same  position  as  its 
co-plaintiff. 

The  defendant  must  have  her  costs  against  both  plain- 
tiffs. 
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Whitney  v.  Stark. 


Notice  of  tried — Irregularity — Laches  in  moving  against — Waiver—  No 
power  to  order  short  notice. 

The  ten  days  prescribed  by  Rule  661  for  giving  notice  of  trial  cannot  be 
shortened  except  by  consent  or  when  short  notice  of  trial  is  imposed  as 
a term  in  granting  an  indulgence. 

The  plaintiff  on  the  23rd  May,  when  the  pleadings  were  not  closed,  gave 
notice  of  trial  for  a sittings  beginning  on  10th  June.  The  pleadings 
were  closed  on  the  27th  May,  and  notice  of  trial  might  then  and  up  to 
the  31st  May  have  been  regularly  given  in  good  time  for  the  10th 
June.  The  defendant  waited  until  the  5th  June  and  then  moved  to 
set  aside  the  notice  of  trial  given  on  the  23rd  May,  as  irregular. 

Held,  that  the  defendant  had  waived  the  irregularity  by  his  laches. 

[June  7,  1889. — The  Master  in  Chambers.] 
[June  11,  1889. — Street,  J.] 


This  was  a motion  by  the  defendant  to  set  aside  as 
irregular  a notice  of  trial  served  by  the  plaintiff. 

The  facts  are  set  out  in  the  judgment  of  the  Master  in 
Chambers. 

The  motion  was  argued  before  the  Master  on  the  6th, 
June,  1889. 

R.  U.  Macpherson,  for  the  motion. 

J.  F.  Gregory,  contra. 

Judgment  was  delivered  on  the  7th  June,  1889'. 

The  Master  in  Chambers. — Motion  to  set  aside  the 
notice  of  trial  served,  because  issue  was  not  joined  at  the' 
time  of  service.  It  was  not  joined.  By  the  reply  issue 
was  taken  on  the  defence — a plea  of  release  after  action 
brought;  but  there  was  a further  answer  of  fraud  and 
misrepresentation  to  the  plea  of  release,  and  also  a reply 
that  the  defendant  was  only  a trustee  for  his  brother,  who 
was  beneficially  entitled. 

This  reply  was  on  the  22nd  May,  the  notice  of  trial  by 
the  plaintiff  on  the  23rd.  No  further  pleading  was  filed 
by  either  party.  The  notice  of  trial  is  for  10th  June.. 
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The  defendant  waited  until  the  5th  June,  and  then  made 
this  motion  to  set  aside  the  notice  of  trial. 

I must  now  refer  to  some  statements  in  an  affidavit  filed 
for  the  plaintiff.  It  is  by  Mr.  Gregory,  partner  in  the  firm 
of  the  plaintiff’s  solicitors,  who  says  that  upon  an  applica- 
tion for  time  to  reply  made  to  the  defendant’s  solicitor, 
the  latter  said,  “ You  may  have  as  long  as  you  want,  pro- 
vided you  do  not  prevent  us  going  down  to  trial  at  the 
June  Assizes.”  The  deponent  speaks  of  there  being  an 
understanding  that  this  case  was  to  be  tried  in  June,  and 
the  action  has  been  entered  for  trial  accordingly. 

That  the  plaintiff  is  an  old  lady  residing  in  Boston,  as 
also  does  her  brother,  the  owner  of  the  note  sued  on.  Fur- 
ther, that  Mr.  Hyde  and  Mr.  Furness,  two  material  wit- 
nesses for  the  plaintiff,  reside  in  Chicago,  and  that  arrange- 
ments have  been  made  for  all  the  said  parties  to  attend  the 
trial  at  Toronto  in  June. 

That  unless  the  action  can  then  be  disposed  of,  the  plain- 
tiff will  be  much  prejudiced,  as  there  is  a probability  that 
Hyde  and  Furness  will  not  be  able  to  attend  on  a future 
occasion,  in  which  event  it  will  be  necessary  to  have  an 
expensive  commission  for  their  examination. 

Now,  as  the  defendant  was  anxious  to  go  to  trial  in 
June,  and  received  notice  of  trial  as  early  as  23rd  May  for 
the  10th  June,  and  it  has  been  understood  by  the  parties 
that  the  case  should  be  tried  in  June,  I think  that  I ought 
to  exercise  the  power  I have  under  Buie  485,  of  short- 
ening the  time  for  notice  of  trial.  Under  Rules  383  and 
392  the  pleadings  were  closed  on  the  27th  May,  and 
notice  of  trial  might  have  been  regularly  given  by  the 
plaintiff  on  that  day.  The  notice  of  trial  might  have 
been  given  as  late  as  the  31st  May.  Why  did  not 
the  defendant  move  to  set  aside  the  notice  before  the  5th 
June  ? He  allowed  the  plaintiff  to  go  on  for  thirteen 
day3  arranging  for  his  witnesses  at  great  distances  east 
and  west.  He  had  led  the  plaintiff  to  believe  he  wanted 
to  go  to  trial.  So,  whatever  the  defendant  meant,  he  has 
misled  the  plaintiff. 
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I,  therefore,  give  the  plaintiff  leave  to  give  a notice  of 
trial  to-day  for  the  Assizes  on  10th  June,  and  I set  aside 
the  notice  already  served  without  costs  to  anybody. 

It  is  plain  that  the  defendant  has  no  rejoinder  but  issue 
on  the  reply.  However,  he  can  move  to  give  any  answer 
he  desires  to  make. 

I have  always  been  extremely  cautious  about  giving 
such  a leave  as  I now  give,  but  the  defendant  has  had 
substantially  a very  long  notice  of  trial  in  this  case  ; and 
the  circumstances  cal]  for  this  action. 

The  plaintiff  gave  a second  notice  of  trial  in  pursuance 
of  this  decision. 

The  defendant  appealed  from  the  decision,  and  his 
appeal  was  argued  b}^  the  same  counsel  before  Street,  J., 
in  Chambers,  on  the  11th  June,  1889.  Judgment  was 
delivered  at  the  close  of  the  argument. 

Street,  J.,  held  that  there  was  no  power  to  shorten  the 
ten  days’  notice  of  trial  required  by  Con.  Rule  661,  unless 
by  consent,  or  as  a term  in  granting  an  indulgence.*  He 
was  of  opinion,  however,  that  the  defendant  had  waived 
the  irregularity  in  the  first  notice  of  trial  by  his  delay  in 
moving  against  it,  inasmuch  as  if  he  had  moved  promptly, 
the  plaintiff  could  have  served  a new  notice  of  trial  after 
the  close  of  the  pleadings,  in  good  time  for  the  Assizes ; 
referring  to  Anderson  v.  Culver , 3 P.  R.  30. 

Appeal  dismissed  without  costs. 


[*See  Hamilton  Provident  and  Loan  Society  v.  McKim,  ante  p.  25.] 
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Badgerow  y.  Grand  Trunk  R.  W.  Co. 

Discovery — Examination  of  officer  of  company— Failure  to  attend— Motion 
to  strike  out  company's  defence. 

There  is  no  power  to  strike  out  the  statement  of  defence  of  an  incorporated 
company  for  the  default  of  an  officer  of  such  company  in  not  attending 
for  examination  for  discovery. 

[June  11,  1889. — The  Master  in  Chambers.] 

This  was  an  action  for  damages  for  negligence  causing 
the  death  of  the  plaintiff’s  husband,  who  was  a brakes- 
man in  the  defendants’  service. 

The  deceased  met  his  death  by  falling  from  the  top  of  a 
car  when  working  a brake,  his  fall  being  caused,  as  alleged, 
by  the  brake  not  being  in  good  repair,  owing  to  the  negli- 
gence of  some  officer  or  servant  of  the  defendants. 

The  plaintiff  obtained  an  ex  parte  order  for  the  exami- 
nation for  discovery  of  the  conductor  of  the  train  on 
which  the  deceased  was  serving  at  the  time  of  his  death, 
and  issued  and  served  an  appointment  for  the  conductor’s 
examination.  The  conductor  did  not  attend  thereon,  and 
the  plaintiff  moved  to  strike  out  the  statement  of  defence 
for  his  default. 

The  motion  was  argued  on  the  6th  June,  1889. 

J.  W.  McCullough , for  the  plaintiff 
Aylesworth,  for  the  defendants. 

Judgment  was  delivered  on  the  11th  June,  1889. 

The  Master  in  Chambers. — I must  dismiss  this,  because 
I think  I have  no  power  to  dismiss  the  defendants’  suit 
for  default  of  an  officer  as  to  examination.  I refer  to 
Rules  499,  520,  and  648.  The  remedy  is  against  the 
defaulting  officer.  It  seems  now  that  every  servant  is  an 
officer,  or  may  be ; so  that  this  is  a little  important. 
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Foster  v.  Viegel. 

Costs — Counter-claim — Scale  of  costs. 

In  an  action  tried  by  a jury,  where  the  defendant  recovers  on  a counter- 
claim, the  costs  should  be  on  the  scale  of  the  Court  in  which  the  action 
is  brought  by  the  plaintiff,  unless  the  Judge  for  good  cause  makes  a 
different  order.  The  fact  that  the  recovery  is  for  a sum  within  the 
jurisdiction  of  an  inferior  court  is  not  good  cause  for  such  an  order. 

[May  14,  1889. — The  Court  of  Appeal .] 

An  appeal  by  the  defendant  from  the  judgment  of  the 
County  Court  of  the  county  of  Haldimand. 

The  plaintiff  claimed  under  an  agreement  to  do  certain 
farm  work  for  the  defendants  for  which  he  was  to  receive 
one-third  share  of  the  profits.  He  alleged  that  he  had  not 
received  his  share,  and  brought  this  action  in  the  County 
Court,  claiming  the  value  thereof,  and  also  for  work  done 
in  harvesting  other  crops  for  the  defendant. 

The  defendant,  besides  raising  a defence  to  this  claim, 
pleaded  a counter-claim  for  damages  for  assault. 

The  jury  awarded  the  plaintiff  $138.65,  from  which 
they  deducted  $4.00  for  a set-off,  and  $32.88  damages  for 
the  assault. 

The  Judge  of  the  County  Court  gave  judgment  for  the 
plaintiff  upon  his  claim  with  County  Court  costs,  and  for  the 
defendant  upon  his  counter-claim  with  Division  Court 
costs. 

The  defendant’s  appeal  was  argued  before  Hagarty, 
C.  J.  0.,  Burton,  Osler,  and  Maclennan,  JJ.  A.,  on  the 
21st  March,  1889. 

Aylesworth,  for  the  appellant. 

Lash , Q.  C.,  for  the  respondent. 

On  the  1 4th  May,  1889,  the  judgment  of  the  Court  dis- 
missing the  appeal  with  costs,  was  delivered  by 

Osler,  J.  A.,  who  remarked  with  regard  to  the  question 
of  costs  of  the  counter-claim  : 
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I must  add  that  I do  not  see  on  what  ground  the  learned 
Judge  thought  himself  obliged  to  limit  the  defendant  to 
Division  Court  costs  on  the  counter-claim.  So  far  as  the 
scale  is  concerned,  I think  the  costs  where  the  defendant 
recovers  on  a counter-claim  are  always  those  of  the  Court 
in  which  the  plaintiff  has  brought  the  action,  unless  the 
Judge  who  tries  the  case  for  good  cause  makes  a different 
order;  and  the  fact  that  the  recovery  is  for  a sum  within 
the  jurisdiction  of  an  inferior  court  is  not  good  cause  for 
making  an  order.  See  Irwin  v.  Brown , 12  P It.  639,  and 
a case  to  which  my  brother  Maclennan  has  referred  me, 
Amon  v.  Bobbett,  22  Q.  B.  D.  543. 
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Markle  v.  Ross. 


Masters  and  Referees — Appeals  from  interlocutory  rulings — G.  0.  Chy.  64% 
— Rules  39,  8^6,  848,  850 — Judge  in  Chambers — Mortgage  action — Plea 
of  payment — Onus  of  proof . 

G.  0.  Chy.  642  provided  for  an  appeal  to  a Judge  in  Chambers  against 
any  decree,  order,  report,  ruling,  or  other  detemination  of  any  Master  ; 
but  this  order  has  been  abrogated,  and  the  provisions  for  appeals  from 
Masters  and  Referees  are  now  contained  in  Rules  848-850,  in  which 
there  is  no  provision  for  an  appeal  from  a ruling  or  certificate,  but  from 
a report  only. 

Held,  nevertheless,  that  a party  to  any  reference  has  a right  to  come  to 
the  Court  at  any  stage  with  any  well  founded  complaint  against  the 
conduct  of  the  referee,  either  personal  misconduct  or  error  in  receiving 
or  rejecting  evidence,  or  otherwise  ; and  Rule  39  shews  the  intention  to 
permit  interlocutory  rulings  to  be  considered  ; but  a Judge  in  Chambers 
has  no  longer  any  jurisdiction,  and  the  appeal  must  be  to  a Judge  in 
Court. 

Conmee  v.  Canadian  Pacific  R.  W.  Co.,  16  0.  R.  at  pp.  641,  642,  and 
cases  cited  at  p.  657,  referred  to. 

Quaere,  whether  upon  a reference  to  a local  Master,  qud  Master,  an  appeal 
from  an  interlocutory  order  would  lie  under  Rule  846. 

The  action  was  brought  to  recover  the  principal  and  interest  due  upon 
a mortgage,  and  also  upon  certain  other  claims.  The  interest  was 
alleged  to  be  overdue,  and  the  principal  to  have  become  due  by  virtue 
of  an  acceleration  clause.  The  defendant  pleaded  payment  of  the 
interest.  A reference  was  directed  to  a Master,  and  upon  such  refer- 
ence the  plaintiff  proved  his  mortgage,  and  it  appeared  therein  that 
certain  instalments  of  interest  were  overdue. 

Held,  that  the  plaintiff  had  made  out  a primd  facie  case  and  could  not  be 
called  on  to  prove  the  non-payment  of  interest. 

[June  7,  1889 — Rose,  J.] 


This  was  an  action  by  the  administratrix  of  Charles 
Ross  against  the  defendant,  Charles  F.  Ross,  to  recover 
certain  sums  of  money,  the  chief  claim  being  upon  a 
mortgage  made  under  the  Short  Forms  Act,  on  the  10th 
January,  1884,  wherein  the  defendant  covenanted  with 
the  intestate  that  he  would  pay  him  $1,000  in  five  equal 
annual  payments ; the  first  of  which  was  to  be  due  on  the 
10th  January,  1894,  and  interest  on  $1,000  at  six  per  cent, 
payable  on  the  10th  January  in  each  year.  It  was  pro- 
vided by  the  mortgage  that  on  default  of  payment  of  the 
interest,  the  principal  should  become  payable. 

The  plaintiff  brought  her  action  on  the  6th  April,  1889, 
and  alleged  that  nothing  had  been  paid  for  interest  on  the 
mortgage,  and  claimed  $1,315  for  principal  and  interest. 
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The  defendant  by  his  statement  of  defence  admitted 
that  he  executed  the  mortgage,  but  said  that  neither  the 
interest  nor  the  principal  was  due,  the  former  having  been 
paid,  by  agreement  between  the  intestate  and  the  defen- 
dant, by  services  rendered  and  farm  produce  supplied  to 
the  intestate. 

The  action  came  before  Boyd,  C.,  for  trial  at  St  Thomas, 
on  the  1st  May,  1889,  and  judgment  was  given  directing  a 
reference  to  the  Master  at  St.  Thoma  s to  take  the  accounts  ; 
further  directions  and  costs  being  reserved. 

When  the  case  came  before  the  Master  upon  the  refer- 
ence to  him,  he  ruled  that  the  plaintiff  had  not  established 
a 'primd  facie  case  upon  the  mortgage  by  the  production  of 
it,  and  the  admission  of  the  defendant  that  he  had  execu- 
ted it,  and  he  gave  a certificate  shewing  the  proceedings  in 
his  office  and  his  ruling. 

The  plaintiff  appealed  from  this  certificate  and  ruling, 
the  notice  being  made  returnable  before  a Judge  in  Cham- 
bers, and  the  appeal  came  on  to  be  heard  before  Bose,  J., 
in  Chambers,  on  the  4th  June,  1889. 

F [ E.  Hodgins,  for  the  defendant,  objected  that  no 
appeal  lay  from  an  interlocutory  ruling  or  certificate,  or  in 
any  case  no  appeal  lay  to  a J udge  in  Chambers.  Under  G.O. 
Chy,  642,  (continued  by  Buie  3,  0.  J.  A.),  an  appeal  was 
given  against  “ any  decree,  order,  report,  ruling,  or  other 
determination  of  any  Master,”  and  under  this  an  appeal 
from  any  interim  ruling  was  allowed.  The  G.  0.  Chy.  612 
in  the  Consolidated  Buies  is  marked  “ see  Buie  849,  p.  Ill 
altered,”  and  Buie  3,  0.  J.  A.,  is  marked  “unnecessary.” 
The  only  provision  in  the  Buies  for  appeals  from  a Master 
on  a reference  is  found  in  Buies  848, 849,  and  850,  and  the 
appeal  is  to  the  Court,  and  not  to  a Judge  in  Cham- 
bers. Buie  846,  being  taken  from  Buie  427,  O.  J.  A.,  only 
refers  to  appeals  from  Chambers.  As  to  costs,  see  Great 
Northern , <&c.,  Committee  v.  Inett,  2 Q.  B.  D.  284 ; Diss 
Urban  Sanitary  Authority  v.  Aldrich , ib.  285,  note  (3). 

Aylesworth,  for  the  plaintiff.  The  right  to  appeal  from 


MARKLE  V.  ROSS. 


137 


XIII.] 

an  interlocutory  ruling  of  the  local  Master  to  a Judge  in 
Chambers  was  clear  under  the  practice  before  the  present 
Consolidated  Rules.  Con.  Rule  72  provides  for  the  Mas- 
ter  certifying,  as  formerly,  proceedings  had  in  his  office. 
Such  a certificate  has  been  issued  in  this  case,  and  although 
there  is  no  express  provision  in  the  present  Rules  for  an 
appeal  from  it,  the  right  of  exercising  summary  super- 
vision over  proceedings  in  the  Master’s  Office  must  be 
inherent  in  the  Court  and  every  J udge  thereof.  The  Mas- 
ter has  no  jurisdiction  except  as  an  officer  of  the  Court 
doing  the  work  of  the  Court  as  delegate  in  the  place  of 
the  Judge,  and  everything  he  does  must  therefore  of  neces- 
sity be  (from  time  to  time  and  whenever  any  ruling  is 
made  or  action  taken  by  the  Master,)  subject  to  the 
reviewing  control  of  the  Court  or  Judge.  The  ruling  in 
question  here  is  practically  final  in  its  character,  and  if 
the  present  appeal  cannot  be  entertained,  the  result  of  the 
Master’s  present  ruling  must  be  a report  in  the  defend- 
ant’s favour,  which  then  would  be  at  once  appealable.  The 
plaintiff'  submits  that  the  Court,  having  inherent  jurisdic- 
tion over  the  proceedings  in  the  Master’s  Office,  may  inter- 
fere to  control  and  regulate  them  in  the  manner  asked  on 
this  motion,  upon  application  of  the  like  principles  as  are 
laid  down  by  the  Courts  in  support  of  the  course  taken 
in  Drew  v.  Drew , 2 Macq.  1 ; Malmesbury  R.  W.  Go.  v. 
Budd,  2 Ch.  D.  113,  cited  in  Gonmee  v.  Canadian  Pacific 
R.  W.  Co .,  16  0.  R.  639. 

The  appeal  was  then  argued  on  the  merits  subject  to. 
the  objection. 

Hodgins , in  support  of  the  Master’s  ruling.  The  accel- 
eration of  the  principal  was  in  the  nature  of  a forfeiture, 
and  default  will  not  be  presumed  but  must  be  proved : 
Graham  v.  Ross,  6 O.  R.  154.  Where  a forfeiture  is  to  be 
taken  advantage  of,  the  onus  even  of  proving  a negative, 
is  on  the  party  setting  up  the  forfeiture : Doe  v.  White- 
head,  8 A.  & E.  571 ; Toleman  v.  Portbury , L.  R.  5 Q.B.  288. 
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Aylesivorth,  contra.  The  execution  of  the  mortgage 
having  been  admitted,  and  the  instrument  produced,  the 
onus  was  upon  the  defendant  to  prove  his  plea  of  pay-'' 
ment. 

Judgment  was  delivered  on  the  7th  June,  1889. 


Rose,  J. — It  is  objected  that  since  the  consolidation  of 
the  Rules  no  appeal  lies  from  a ruling  by  a Referee  or 
Master  in  course  of  an  inquiry.  Certainly  the  express 
language  of  the  Chy.  Order  642  has  disappeared.  It  was 
as  follows : “ There  shall  be  an  appeal  to  the  presiding 
Judge  in  Chambers — on  any  day  that  he  may  sit  in  Cham- 
bers— against  any  decree,  order,  report,,  ruling,  or  other 
determination  of  any  Master/’ 

Con.  Rules  848,  849,  850,  provide  for  appeals.  Su-cb 
appeals  are  to  a Judge  in  Court. 

The  reference  was,  I take  it,  substantially  under  sec.  101 
of  the  Judicature  Act,  ch.  44,  R.  S.  O.,  1887,  formerly  sec. 
47  of  44  Vie.  ch.  5,  (O.) 

Sec.  104  confers  upon  the  Court  or  Judge  the  like 
powers  as  are  given  to  the  High  Court  by  the  Act  respect- 
ing arbitrations  and  references. 

For  convenience,  and  to  avoid  repetition,  I refer  to  what 
I said  on  this  question  in  Conmee  v.  Canadian  Pacific 
P.  W Co,,  16  O.  R.,  at  pp.  641-2. 

I think  the  decisions  referred  to  in  that  case  at  p.  657 
are  in  favour  of  the  contention  of  the  right  of  a party  to 
any  reference  to  come  to  the  Court  at  any  stage  with  any 
well  founded  complaint  against  the  conduct  of  the  Referee, 
either  personal  misconduct  or  error  in  receiving  or  reject- 
ing evidence,  or  otherwise.  Hart  v.  Duke,  32  L.  J.  Q.  B.  55, 
was  a case  of  improper  rejection  of  evidence. 

The  practice  is  a convenient  one  when  not  abused,  and 
if  abused,  can  be  controlled  by  a judicious  use  of  the 
power  over  costs. 

It  would  be  unfortunate  if  the  Court,  could  not  control 
the  action  of  its  own  officers,  or  if  litigants  could  not 
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-obtain  the  opinion  of  the  Court  on  a ruling  which  mate- 
rially affects  the  whole  reference. 

Indeed,  by  Rule  39,  “ The  Referee  may,  before  the  con- 
clusion of  any  trial  before  him,  * * submit  any  question 
•arising  therein  for  the  decision  of  the  Court.” 

In  this  case  a certificate  of  the  Master  or  Referee  was 
obtained  under  the  provisions  of  Rule  72,  and  although 
•not  a formal  submission  of  a question  for  the  decision  of 
the  Court,  it  states  a question  upon  which  the  opinion  of 
the  Court  is  asked.  The  Rule,  39,  shews  the  intention  of 
the  Court  to  permit  interlocutory  rulings  to  be  considered. 

But,  in  my  opinion,  the  disappearance  or  repeal  of  that 
part  of  Chy.  Order  642  above  quoted  takes  away  the 
jurisdiction  of  the  Judge  in  Chambers,  and  motions  must 
be  made  to  the  Court.  Rules  3 9 and  850  speak  of  “ the 
Court”  and  “a  Judge  in  Court,”  and  I think  that,  as  it  was 
thought  necessary  to  specially  provide  for  a Judge  in 
Chambers  hearing  such  motions,  the  repeal  of  such  Rule 
and  the  provisions  of  the  Rules  now  in  force  must  be  taken 
to  be  guides. 

I have,  therefore,  no  jurisdiction  to  hear  and  determine 
the  motion  in  Chambers. 

I have  conferred  with  the  learned  Chancellor,  and  am 
permitted  to  say  that  he  agrees  to  the  conclusion  at  which 
I have  arrived  on  the  facts  as  stated  ; but  he  does  not 
•express  any  opinion  as  to  whether  upon  a reference  to  a 
Master,  qua  Master,  an  appeal  from  an  interlocutory  order 
would  or  would  not  lie  under  the  provisions  of  Rule  846. 

If  such  a question  be  raised  at  any  time,  it  will  become 
necessary  to  consider  the  effect  of  the  order  of  arrange- 
ment of  the  Rules,  as  well  as  other  questions  not  material 
to  be  considered  here,  and  which,  therefore,  have  not  been 
considered. 

Subject  to  the  above  objection,  I heard  counsel  on  the 
question  raised — viz.,  whether  the  plaintiff  having  proved 
his  mortgage,  (in  this  case  it  was  admitted)  and  it  appear- 
ing therein  that  certain  instalments  of  interest  were  over- 
due, it  was  incumbent  on  him  to  go  farther  and  prove  that 
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they  were  unpaid,  or  whether  the  onus  of  proving  pay- 
ment lay  on  the  defendant,  he  having  pleaded  payment  j 
and  whether,  in  the  absence  of  any  evidence  on  the  part  of 
the  defendant,  the  plaintiff  was  entitled  to  judgment  for 
payment  of  the  interest  and  also  of  the  principal,  which  by 
the  terms  of  the  mortgage  became  due  on  non-payment  of 
the  interest. 

I expressed  myself  as  clearly  of  opinion  that  the  plain" 
tiff  had  made  out  a prima  facie  ease,  and  could  not  be 
called  upon  to  prove  the  non-payment. 

There  was  other  evidence  before  the  Referee — namely, 
a letter  from  the  defendant’s  solicitors  to  the  plaintiff’s 
solicitor,  containing  the  following  clause  : “ As  your  claim 
is  admitted,  you  will  not  require  any  witnesses  till  the 
next  day,  as  all  the  time  will  be  taken  up  with  ours.” 

If  the  defendant  is  content  to  have  the  Referee  act  upon 
this  expression  of  opinion,  the  motion  may  drop  without 
costs,  as  the  defendant  has  succeeded  in  his  objection  to 
the  jurisdiction  in  Chambers.  If  not,  the  motion  must  be 
enlarged  into  Court,  and  I will  then  be  prepared  to  make 
a formal  order. 

[The  defendant  afterwards  signified  his  aeeeptance  ef  the  learned 
Judge’s  ruling.] 
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Cameron  v.  Phillips.  (No.  2.) 

Administrator  ad  litem — Order  appointing , form  of— Rule  311. 

In  framing  an  order  under  Rule  311  appointing  an  administrator  ad  litem 
it  is  not  sufficient  that  the  order  state  that  4 4 it  is  ordered  that  A.  be 
and  he  is  hereby  appointed  administrator  ad  litem  to  the  estate  of  B. 
the  order  is  really  a grant  of  administration,  and  should  contain  the 
particulars  mentioned  in  Rule  48  of  the  Surrogate  Rules  ; and,  if  such 
is  the  fact,  should  also,  in  view  of  R.  S,  0.  ch.  50,  sec.  58,  state  that  the 
administration  is  of  the  real  and  personal  estate. 

[June  15,  1889. — Ferguson , «/.] 

The  order  pronounced  by  Ferguson,  J.,  on  the  3rd  April 
last,  ( ante  p.  78)  was  drawn  up  and  issued  in  these  words  : 
“ It  is  ordered  that  the  defendant  Russell  Wilkinson  be 
and  he  is  hereby  appointed  administrator  ad  litem , without 
security,  to  the  estate  of  the  late  Horatio  Nelson  Phillips, 
deceased.” 

The  plaintiff  proceeded  under  this  order  in  his  action, 
which  was  upon  a mortgage  for  foreclosure,  &c.,  and  upon 
coming  before  the  Registrar  of  the  Chancery  Division  with 
a praecipe  for  judgment,  a question  was  raised  as  to  the 
sufficiency  of  the  order,  and  the  case  was  mentioned 
again  to  Ferguson,  J.,  in  Chambers. 

J.  B.  O' Brian,  for  the  plaintiff. 

Ferguson,  J. — The  order  drawn  up  and  issued  on  the 
3rd  April  last  does  not  appear  to  be  sufficient ; for  a certi- 
fied copy  of  it  would  not  give  the  Surrogate  Clerk  the 
necessary  information  to  make  the  entries  required  by 
Rule  48  of  the  Surrogate  Rules  : Howell  p.  84.  See  also 
p,  266,  and  Con.  Rule  311  b.,  concluding  part.  The  order 
should,  I think,  contain  the  particulars  mentioned  in  that 
Rule  48.  In  view  of  section  58  of  R.  S.  0.  ch.  50,  the  order, 
which  is  really  a grant  of  administration,  should  state  that 
the  administration  is  of  the  real  and  personal  estate.  Per- 
haps it  is  better  that  this  order  should  be  vacated  and 
another  drawn  up  and  issued  nunc  pro  tunc.  If  the 
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solicitor  requires  it  and  can  furnish  the  necessary  informa- 
tion, this  may  be  done. 


The  following  order  was  afterwards  settled  and  issued  : 

“ Upon  the  application  of  the  plaintiff,  and  on  reading; 
the  affidavits  of  the  plaintiff,  of  William  Seton  Gordon, 
and  of  James  Brock  O'Brian  filed  herein,  and  the  renun- 
ciation and  consent  of  the  defendant  Russell  Wilkinson  : 

It  is  ordered  that  the  defendant  Russell  Wilkinson  he 
and  he  is  hereby  appointed  to  represent  the  estate  of  the 
late  Horatio  Nelson  Phillips,  deceased,  for  the  purposes  of 
this  action,  and  that  administration  of  the  real  and  per- 
sonal estate  and  effects,  rights,  and  credits  of  the  said 
Horatio  Nelson  Phillips,  in  his  lifetime  of  the  town  of 
Niagara,  in  the  county  of  Lincoln,  clerk  in  Holy  Orders* 
deceased,  who  died  at  Niagara  aforesaid  on  or  about  the 
13th  day  of  October,  1886,  and  who  at  the  time  of  his 
death  had  a fixed  place  of  abode  at  Niagara  aforesaid,  be 
and  the  same  is  hereby  granted  to  the  said  defendant 
Russell  Wilkinson  of  the  town  of  Niagara,  in  the  county 
of  Lincoln,  gentleman,  limited  for  the  purpose  only  of 
attending,  supplying,  substantiating,  and  confirming  the 
proceedings  already  had  or  which  may  hereafter  be  had 
in  this  action,  or  in  any  other  action  which  may  hereafter 
be  commenced  between  the  parties  hereto,  or  any  other 
parties,  touching  or  concerning  the  subject  matter  of  this 
action ; and  to  obey  and  carry  into  execution  all  orders 
and  directions  of  the  Court  relating  to  the  said  subject 
matter  and  to  this  action,  until  judgment  shall  be  entered 
herein,  and  the  same  carried  into  execution,  and  the  execu- 
tion thereof  fully  completed,  but  no  further  or  otherwise, 
or  in  any  other  manner  whatsoever. 

And  it  is  further  ordered  that  the  giving  of  security 
by  the  said  administrator  for  the  due  fulfilment  of  his 
duties  as  such  administrator  be  dispensed  with.51 
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Be  Delanty, 

Infants — &le  of  land — Dispensing  with  examination  of  imbecile  infant. 

Upon  a petition  sunder  R,  S.  0,  ch.  137,  sec.  3,  for  the  sale  of  lands  belong- 
ing to  three  infants,  the  examination  of  the  eldest,  a girl  of  sixteen,  was 
' dispensed  with,  notwithstanding  the  provisions  of  sec.  4.  of  the  Act  and 

of  Rule  999,  upon  the  ground  that  she  was  an  imbecile. 

Me  Lane , 9 E.  R.  251,  and  Re  Harding.,  13  P.  R.  112,  followed 

{June  24,  1889. — Ferguson.  J.J 

Application  by  the  mother  of  three  infants  to  dispense 
with  the  .examination  of  the  eldest  of  them,  a girl  of 
sixteeen,  upon  a pending  petition  for  the  sale  of  the  infants’ 
land  under  R.  S.  0.  ch.  137,  sec.  3.  The  other  two  infants 
were  produced,  and  one  of  them,  who  was  over  fourteen, 
was  examined  before  the  local  Master  at  Hamilton,  who 
certified  that  he  had  known  the  eldest  infant  for  ten 
years,  and  that  she  was  an  imbecile.  The  mother  also 
swore  that  her  eldest  daughter  was  an  imbecile. 

It  was  sought  to  dispense  with  the  examination  upon 
the  ground  that  the  girl  could  not  intelligently  give  her 
consent ; notwithstanding  the  provisions  of  R.  S.  Q.  ch. 
137,  sec.  4,  and  Con.  Rule  999. 

The  application  was  made  in  Chambers  on  the  2,4th 
June,  1889,  and  judgment  was  given  the  same  day. 

Hoyles , supported  the  application. 

F.  W.  Hareourt,  for  the  infants,  consented. 

Ferguson,  J. — I have  doubt  as  to  the  jurisdiction  to 
make  the  order  in  the  face  of  the  statute  and  the  gen- 
eral order.  But  such  power  has  been  exercised  in  two 
cases,  Re  Lane,  9 P.  R.  251,  and  Re  Harding,  13  P.  R.  112. 

The  facts  are  very  plain,  and  I think  I am  called  upon 
to  make  the  order,  seeing  that  there  are  these  precedents 
though  standing  on  different  states  of  facts,  but  embody- 
ing the  principle.  The  order  may  go. 


144 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


Moses  v.  Moses. 

Costs — Scale  of— Jurisdiction  of  Division  Court — Ascertainment  of  amount. 

The  decision  of  Robertson,  J.,  ante  p.  12,  as  to  the  scale  upon  which  the 

costs  of  this  action  should  be  taxed,  was  affirmed  by  a Divisional  Court 

on  appeal. 

[June  12,  1889. — The  Chancery  Division.  ] 

This  was  an  appeal  by  the  defendant  from  the  decision 
of  Robertson,  J.,  in  Chambers,  ante  p.  12. 

The  application  in  Chambers  was  by  way  of  appeal  from 
the  decision  of  the  local  taxing  officer,  who  held  that  the 
plaintiff  was  only  entitled  to  Division  Court  costs,  refus- 
ing to  tax  them  on  the  County  Court  scale.  Robertson,  J., 
allowed  the  appeal. 

The  appeal  was  argued  before  a Divisional  Court  com- 
posed of  Proudfoot  and  Ferguson,  JJ.,  on  the  4th  March, 
1889. 

Wallace  Nesbitt , for  the  defendant. 

Aylesworth,  for  the  plaintiff. 

Judgment  was  delivered  on  the  12th  June,  1889. 

Proudfoot,  J. — The  only  question  in  this  case  is 
whether  a claim  of  $100  was  ascertained  by  the  signa- 
ture of  the  defendant  under  sec.  70  of  the  Division 
Court  Act.  The  writing  is  as  follows  : 

“ Burford,  October  9th,  1886. 

“ If  anything  happens  to  me  sudden,  this  is  to  insure 
my  son  Joseph  to  take  one  hundred  dollars  from  his  sis- 
ter Hannah’s  share  to  repay  money  lent  to  her  ; if  I live 
until  this  time  next  year,  I will  settle  it  with  him. 

“Joseph  Moses.” 

Nothing  sudden  happened  to  the  defendant,  Joseph 
Moses,  and  he  is  now  sued  for  the  $100  by  his  son,  the 
plaintiff  The  paper  is  clearly  not  a promissory  note.  The 
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agreement  to  settle  is  not  necessarily  a promise  to  pay. 
The  phrase  is  ambiguous,  and  from  the  tenor  of  the  rest 
of  the  paper  it  would  rather  seem  that  some  other  way  of 
settling  was  in  the  contemplation  of  the  defendant  than 
payment.  There  is  no  time  specified  for  payment.  In 
Worcester’s  Dictionary  I find  fifteen  different  meanings 
given  to  the  active  verb  “ to  settle,”  in  only  one  of  which 
does  it  mean  “to  pay.”  There  are  many  ways  in  which  the 
defendant  might  settle  the  amount ; he  might  give  goods 
or  produce,  or  might  leave  by  will,  or  in  some  other  man- 
ner arrange  for  the  liquidation  of  the  claim. 

From  the  unreliable  character  of  the  evidence  given  both 
by  the  plaintiff  and  defendant,  as  certified  by  the  learned 
Judge  (Rose)  who  heard  the  case,  no  reliance  can  be  placed 
on  their  statements  unless  corroborated,  and  we  are  left  to 
construe  the  paper  from  its  own  terms.  The  learned  Judge 
considered  the  paper  was  not  a promissory  note,  for  he 
reserved  judgment  to  decide  whether  the  promise  was  a 
nudum  pactum,  which  would  have  been  unnecessary  if  it 
were  a promissory  note.  After  considerable  doubt  he 
assents  to  the  plaintiff’s  statement  that  the  money  was 
lent  by  him  to  his  sister  at  the  defendant’s  request. 

To  entitle  the  plaintiff  to  recover,  he  had  to  show  a 
consideration  for  the  promise,  to  give  other  evidence  than 
mere  proof  of  the  signature,  for  he  would  not  be  liable  to 
pay  unless  the  money  were  advanced  at  the  defendant’s 
request,  and  that  does  not  appear  in  the  writing.  It  would 
appear  that  by  some  arrangement,  I suppose  by  will,  the 
sister  was  to  have  a share  of  the  defendant’s  estate.  Then 
what  more  natural  than  to  suppose  the  defendant  meant 
to  settle  the  claim  by  a similar  provision  in  favour  of  the 
plaintiff*. 

But  we  need  not  speculate  further  upon  this,  for  the 
plaintiff  having  to  establish  the  consideration  outside  the 
paper,  the  debt  is  not  ascertained  by  proving  the  signature 
alone. 

The  judgment  of  my  brother  Robertson . is  therefore 
affirmed. 

19 — VOL.  XIII  O.P.R. 
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Ferguson,  J. — I entirely  agree  in  the  conclusion  arrived 
at  by  Mr.  Justice  Proudfoot,  and  for  the  reasons  stated  in 
his  judgment.  The  judgment  of  my  brother  Robertson 
should,  I think,  be  affirmed. 


McKay  v.  Magee  et  al. 

Costs— Scale  of — Action  to  set  aside  conveyance  as  fraudulent — Judgment 

under  $200 — Other  claims  against  judgment  debtor — Creditors’  Relief 

Act. 

The  decision  of  Boyd,  C.,  ante  p.  106,  was  affirmed  on  appeal  by  a 
Divisional  Court. 

[June  28,  1889. — The  Chancery  Division .] 

This  was  an  appeal  by  the  plaintiff  from  the  decision  of 
Boyd,  C.,  ante  p.  106,  as  to  the  scale  upon  which  the  plain- 
tiff’s costs  should  be  taxed,  the  action  being  by  a creditor, 
who  had  judgment  for  $189,  to  set  aside  a conveyance  of 
land  by  his  judgment  debtor  as  fraudulent.  Boyd,  C., 
decided  that  under  the  circumstances  of  the  case,  which 
are  set  out  in  the  former  report,  and  in  the  judgment  infra , 
that  the  costs  should  be  taxed  on  the  lower  scale. 

On  the  14th  June,  1889,  the  appeal  was  argued  before  a 
Divisional  Court  composed  of  Ferguson  and  Robert- 
son, JJ. 

J.  B.  Clarke,  for  the  appellant. 

Middleton , for  the  respondents. 

Judgment  was  delivered  on  the  28th  June,  1889. 

Ferguson,  J. — This  is  an  appeal  from  the  judgment  of 
the  Chancellor,  which  was  delivered  upon  an  appeal  from 
the  certificate  of  the  taxing  officer,  Mr.  Thom. 

The  taxation  before  Mr.  Thom  seems  to  have  been  in 
effect  one  as  between  solicitor  and  client,  apparently  arising 
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in  this  way  : the  action  was  settled,  the  defendant  agree- 
ing to  pay  the  plaintiff  the  sum  of  $75  and  all  costs  that 
he  owed  his  solicitors  in  the  suit,  and  to  pay  her  own  costs, 
and  the  taxation  was,  as  I understood  counsel,  for  the  pur- 
pose of  ascertaining  what  sum  of  costs  the  plaintiff  owed 
his  solicitors,  so  that  such  sum,  no  more  nor  less,  should  be 
paid  by  the  defendant  in  performance  of  her  agreement 
upon  the  settlement  of  the  action. 

The  question  was  whether  the  solicitors  were  entitled 
to  costs  upon  the  higher  or  lower  scale  and,  as  was  admitted, 
the  defendant  was  entitled  to  raise  this  question,  because 
she  had  to  pay  the  amount  when  ascertained  by  the  taxa- 
tion. 

The  action,  as  said  in  the  judgment  of  the  Chancellor,  is 
by  a judgment  creditor  seeking  payment  out  of  land 
alleged  to  have  been  conveyed  away  in  fraud  of  the  plain- 
tiff, and  was  not  brought  on  behalf  of  the  plaintiff  and 
other  creditors,  but  only  on  the  plaintiff’s  own  behalf.  The 
amount  of  the  plaintiff’s  judgment  is  less  than  $200.  There 
are  no  other  judgments  or  executions  against  the  judgment 
debtor  ; but  it  was  known  that  there  were  owing  by  him 
simple  contract  debts  or  claims  amounting  in  all  to  the 
small  sum  of  $36  only. 

During  the  progress  of  the  proceedings,  there  being  no 
levy  made  by  the  sheriff,  the  settlement  mentioned  above 
was  made. 

The  taxing  officer  ruled  that  the  costs  should  be  taxed 
on  the  higher  scale,  and  continued  by  saying  that  but  for 
the  existence  of  these  small  debts,  amounting  in  all  to 
$36,  he  should  have  taxed  the  costs  on  tee  lower  scale. 

The  Chancellor,  for  the  reasons  given  by  him  in  his 
judgment,  decided  that  the  lower  scale  is  that  which 
should  be  the  measure  of  the  costs  to  be  paid  by  the  defen- 
dant and  allowed  the  appeal  before  him. 

In  the  case  Hall  v.  Pilz , 11  P.  R.  447,  it  was  held, 
the  plaintiff’s  claim  in  an  action  to  enforce  a mechan- 
ics’ lien  being  under  $200,  but  at  the  time  of  the  com- 
mencement of  the  action  the  aggregate  [amount  of  the 
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liens  registered  against  the  property  being  a sum  (including 
the  plaintiff’s  lien)  exceeding  $200,  that  the  action  was 
properly  brought  in  the  High  Court,  and  that  it  made  no 
difference  that  the  other  lien-holders  failed  to  substantiate 
their  claims. 

In  the  case  Dominion  Bank  v.  Heffernan,  11  P.  R. 
504,  there  were  executions  in  the  hands  of  the  sheriff 
which,  taken  together  with  that  of  the  plaintiff,  far  ex- 
ceeded in  amount  the  sum  of  $200  ; and  it  appears  to  me 
that  the  two  cases  were  decided  upon  analogous  principles, 
although  there  does  not  appear  to  be  any  reference  in  either 
to  the  other. 

The  present  case  does  not,  I think,  fall  under  Domin- 
ion Bank  v.  Heffernan  at  all,  there  being  at  least  two 
differences — namely,  the  smallness  of  the  sum  of  the  debts 
other  than  the  plaintiff’s  debt,  $36  in  the  aggregate,  which 
is  mentioned  by  the  Chancellor,  and  the  fact  that  in  the 
present  case  there  was  not  nor  is  there  any  writ  of  execu- 
tion in  the  hands  of  the  sheriff  but  that  of  the  plaintiff. 
Nor  was  there  any  lien  or  charge  upon  the  property  out 
of  which  the  plaintiff  sought  to  recover  his  claim,  but  his 
own  charge;  and  for  these  reasons  I do  not  think  that 
either  Hall  v.  Pilz  or  Dominion  Bank  v.  Heffernan 
applies.  I do  not  deny  that  there  is  force  in  what  the 
Chancellor  says  in  regard  to  the  effect  of  the  settlement ; 
yet  there  seems  to  be  good  ground  for  the  argument  of 
Mr.  Middleton  to  the  effect  that  the  real  result  would  have 
been  the  same  if  the  defendant  at  the  settlement  had  paid 
the  whole  amount  of  the  plaintiff’s  claim,  that  being  under 
the  $200. 

I am  of  the  opinion  that  in  the  present  case  there  is  no 
sufficient  ground  for  saying  that  the  subject  matter  involved 
exceeded  the  amount  of  the  plaintiff’s  claim,  which  was 
less  than  $200,  and  that  the  judgment  of  the  Chancellor 
should  be  affirmed  with  costs. 


Robertson,  J.,  concurred. 
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Bennett  v.  White. 


Costa— Scale  of— Jurisdiction  of  County  Court — Counter-claim  — Set-off. 

The  plaintiff  in  his  statement  of  claim  alleged  certain  transactions  between 
him  and  the  defendant,  in  the  whole  comprehending  over  $1,000,  and 
claimed  a balance  of  $169.72  and  interest  from  the  1st  January,  1888. 
The  defendant  by  his  statement  of  defence  denied  that  he  was  indebted 
to  the  plaintiff  in  any  sum,  and  alleged  that  the  plaintiff  was  indebted 
to  him  for  goods  supplied  and  on  certain  promissory  notes  in  the  sum 
of  $1,325.74,  for  which  he  counter-claimed. 

Held,  that  the  matter  of  the  counter-claim  was  really  a set-off,  and  even 
if  it  were  not  improper  to  call  it  a counter-claim,  having  regard  to  Rule 
373,  this  could  not  change  its  real  character. 

Cutler  v.  Morse,  12  P.  R.  594,  referred  to. 

The  action  was  tried  without  a jury,  and  the  plaintiff  recovered  judgment 
for  $120.75,  “together  with  his  costs  of  action,  to  be  taxed  according 
to  the  proper  scale  applicable.” 

Held , that  a County  Court  has  jurisdiction  to  entertain  and  investigate 
accounts  and  claims  of  suitors,  however  large,  provided  the  amount 
sought  to  be  recovered  does  not  exceed  the  sum  prescribed  by  the  Act  j 
and  in  this  case  a County  Court  would  have  had  jurisdiction. 

The  case,  not  having  been  tried  by  a jury,  did  not  fall  under  Rule  1172  ; 
and  the  determination  of  the  scale  of  costs  was  a matter  in  the  discre- 
tion of  the  Court.  In  the  exercise  of  such  discretion  the  principles 
of  Rule  1172  were  applied  to  the  case,  and  the  plaintiff  was  allowed 
costs  on  the  County  Court  scale,  and  the  defendant  the  excess  of  his 
costs  incurred  in  the  High  Court,  as  between  solicitor  and  client,  over 
the  amount  which  he  would  have  incurred  in  the  County  Court,  to  be 
set  off. 

[June  29,  1889. — Ferguson,  J.] 


This  was  an  appeal  by  the  defendant  from  the  ruling  of 
the  local  Registrar  at  Whitby,  upon  the  taxation  of  the 
costs  of  the  action,  that  the  plaintiff  was  entitled  to  costs 
upon  the  High  Court  scale,  and  the  defendant  to  his  costs 
of  the  counter-claim  upon  the  same  scale,  the  action  being 
in  the  High  Court,  but  the  plaintiff  having  recovered  judg- 
ment for  $120.75  only. 

The  facts  are  fully  set  out  in  the  judgment. 

The  appeal  was  argued  on  the  24th  June,  1889,  before 
Ferguson,  J.,  in  Chambers. 

D.  Armour,  for  the  defendant. 

Chappie,  for  the  plaintiff*. 
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Ferguson,  J. — This  is  an  appeal  from  the  decision  of 
the  Master  at  Whitby,  upon  a taxation  of  costs.  The 
plaintiff  in  his  statement  of  claim  alleges  certain  trans- 
actions between  him  and  the  defendant,  in  the  whole 
comprehending  an  amount  of  over  $1,000;  that  he  had 
endeavoured  to  obtain  a settlement  of  accounts  with  the 
defendant,  but  had  been  unable  to  do  so,  because  the  defen- 
dant desired  to  charge  him  with  items  for  which  he  con- 
tended he  was  not  liable;  and  that  on  the  1st  day  of 
January,  1888,  there  was  a balance  due  and  owing  to  him 
(the  plaintiff)  by  the  defendant  of  the  sum  of  $169.72) 
after  allowing  the  defendant  credit  for  his  contra  account) 
which  sum  or  balance  had  not  nor  had  any  part  thereof 
been  paid.  The  plaintiff*  by  his  statement  of  claim  claims 
to  recover  from  the  defendant  this  sum  of  $169.72  with 
interest  thereon  from  the  said  1st  day  of  January,  1888, 
until  judgment. 

The  defendant  denies  the  plaintiff’s  statement  of  claim, 
and  says  he  is  not  indebted  to  the  plaintiff  in  any  sum 
whatever. 

The  defendant  then  says,  “ by  way  of  counter-claim,” 
that  the  plaintiff  is  indebted  to  him  in  the  sum  of  $1,325.74; 
for  goods  supplied  by  him  to  the  plaintiff,  and  on  certain 
promissory  notes  made  by  the  plaintiff,  and  the  defen- 
dant claims  to  recover  from  the  plaintiff  this  sum  of 
$1,325.74;. 

The  plaintiff  joins  issue,  and  to  the  counter-claim  pleads 
that  he  is  not  indebted  in  any  sum  whatever. 

The  action  appears  to  have  been  referred  to  the 
local  Judge  at  Whitby,  Mr.  Dartnell,  who  by  his  re- 
port found  that  the  defendant  is  indebted  to  the 
plaintiff  in  the  sum  of  $119.54  ; and  a judgment  seems 
to  have  been  entered  for  the  plaintiff  and  against  the 
defendant  for  the  sum  of  $120,75,  “together  with  his 
costs  of  action,  to  be  taxed  according  to  the  proper 
scale  applicable,”  The  order  of  reference  is  not  before  me  ; 
if  any  were  drawn  up  pursuant  to  the  Judge’s  note  upon 
the  record. 
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The  matter  of  what  is  called  a counter-claim  is,  I think , 
Teally  a set-off,  though  perhaps  it  was  not,  looking  at  the 
provisions  of  Rule  373,  improperly  called  a counter-claim  ; 
but  this  could  not,  I think,  change  the  real  character  of 
it.  See  the  remarks  of  Chief  Justice  Armour  in  Cutler  v* 
Morse, , 12  P.  R.  at  p.  595. 

The  taxing  officer  (the  local  Registrar  at  Whitby)  ruled 
that  the  action  was  properly  instituted  in  the  High  Court) 
and  that  the  plaintiff  was  entitled  to  the  costs  of  the 
action  upon  the  proper  scale  of  that  Court ; and  that  the 
defendant  was  entitled  to  his  costs  of  the  counter-claim. 
Counsel  for  the  defendant  did  not  contend  before  me  that 
he  was  or  is  entitled  to  the  costs  of  the  counter-claim,  but 
only  that  the  plaintiff  could  not  have  costs  upon  the  higher 
scale  ; and  that  the  defendant  is  entitled  to  set  off  parcel  of 
the  costs  upon  the  higher  scale  against  the  plaintiff  s costs 
taxed  upon  the  lower  scale,  and  the  amount  found  and 
adjudged  in  the  plaintiff’s  favour — namely,  the  $120.75, 
so  far  as  the  sum  might  extend.  He  also  conceded  that 
the  so-called  counter-claim  was  simply  a set-off,  nothing 
more  or  less. 

A number  of  English  cases  were  referred  to  in  the 
argument,  which  I have  examined,  though  I do  not  intend 
to  refer  to  them  with  particularity  here,  as  I do  not  see 
that  they  are  strictly  applicable. 

A County  Court  in  this  country  has  jurisdiction,  as  I 
understand,  to  entertain  and  investigate  accounts  and 
claims  of  suitors  however  large,  provided  the  amount 
sought  to  be  recovered  does  not  exceed  the  sum  prescribed 
by  the  Act ; and  where  in  a proceeding  in  the  County  Court 
any  defence  or  counter-claim  of  a defendant  involves 
matter  beyond  the  jurisdiction  of  the  Court,  such  defence 
or  counter-claim  will  not  affect  the  competence  or  the  duty 
of  the  Court  to  dispose  of  the  whole  matter  in  contro- 
versy, so  far  as  it  relates  to  the  demand  of  the  plaintiff 
and  the  defence  thereto  ; but  no  relief  exceeding  that  which 
the  Court  has  jurisdiction  to  administer  can  be  given  to  a 
defendant  upon  his  counter-claim:  R.  S>  O.,  1887,  ch.  47, 
sec.  22. 
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A peculiarity  of  this  case  is  that  the  plaintiff  in  his 
statement  of  claim  shews  clearty  that  his  action  is  of  the 
proper  competence  of  the  County  Court;  for,  although  he 
states  transactions  involving  a larger  amount,  he  says  the 
balance  owing  by  defendant  to  him  is  $169.72,  and  he 
claims  to  recover  this  sum  and  the  interest  thereon  from 
the  1st  January,  1888.  He  could  not  in  any  Court  recover 
more  than  this  sum  and  the  interest,  which  could  not  in 
all  equal  $200,  and  with  the  exceptions  mentioned  in  the 
Act,  (which  do  not  affect  this  case)  a County  Court  has 
jurisdiction  in  all  personal  actions  where  the  debt  or  dam- 
ages claimed  do  not  exceed  the  sum  of  $200.  I do  not 
perceive  that  the  amount  mentioned  or  claimed  in  or  upon 
the  summons  can  possibly  make  a difference  in  this 
respect.  I do  not  think  that  the  case  falls  within  the  pro- 
visions of  Rule  1174,  so  as  to  make  the  ruling  of  the  tax- 
ing officer  conclusive  as  was  contended.  The  case  does 
not  fall  under  Rule  1172  ; it  was  not  tried  by  a jury. 

The  plaintiff  brought  the  defendant  into  the  High  Court, 
by  bringing  his  action  against  him  in  that  Court.  The 
defendant  had  the  right  to  plead,  and  did  plead  his  set-off 
in  that  action.  The  plaintiff  did  not  succeed  in  recovering 
the  full  amount  that  he  claimed,  if  this  fact  would  make 
any  difference.  The  defendant  was,  by  the  act  of  the 
plaintiff*,  put  to  his  costs  of  defence  according  to  the  higher 
scale  ; and  I think  this  is  a matter  falling  wTithin  the 
discretion  of  the  Court,  which  must,  of  course,  be  exercised 
as  a judicial  discretion  ; and  in  the  exercise  of  such  discre- 
tion, I do  not  perceive  any  better  guide  than  the  rule  that 
formerly  prevailed,  and  that  now  obtains  under  Rule  1172, 
in  actions  where  the  trial  is  by  a jury — namely  : 

The  plaintiff  is  entitled  to  tax  his  costs  according  to  the 
lower  scale;  and  the  defendant  is  entitled  to  tax  his  costs 
(solicitor  and  client)  according  to  the  higher  scale,  and  so 
much  thereof  as  exceeds  the  taxable  costs  of  defence  which 
would  have  been  incurred  had  the  action  been  in  the 
County  Court  he  is  entitled  to  set-off  against  the  plain- 
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tiff's  costs,  and  if  necessary,  and  so  far  as  necessary,  the 
sum  recovered  by  the  plaintiff  against  him,  the  $120.75. 

This,  I think,  is  the  proper  conclusion,  and  I am  of  the 
opinion  that  the  appeal  should  be  allowed  with  costs. 

Order  accordingly. 


Troutman  v.  Fisren. 

Judgment  debtor — Examination  of— Judgment  for  costs  only — 

Rules  926>  93 J. 

A person  against  whom  a judgment  has  been  recovered  for  costs  only  can- 
not be  examined  as  a judgment  debtor. 

Rules  926  and  934  considered. 

Meyers  v.  Kendrick,  9 P.  R.  363,  has  not  been  affected  by  the  intro- 
duction of  Rule  934,  and  is  still  the  law. 

[June  29,  1889. — The  Common  Pleas  Division.'] 

This  was  a motion  by  the  defendant  to  commit  the 
plaintiff  for  contempt  of  Court  in  neglecting  and  refusing 
to  attend  for  examination  as  a judgment  debtor,  the  judg- 
ment recovered  against  the  plaintiff  by  the  defendant  being 
for  costs  only. 

The  motion  came  first  before  Galt,  C.  J.,  in  Chambers,, 
who  enlarged  it  into  the  Divisional  Court  of  the  Common 
Pleas  Division,  where  it  was  argued  before  Galt,  C.  J.,, 
Hose  and  MacMahon,  JJ.,  on  the  22nd  May,  1889. 

J.  F.  Gregory , for  the  motion. 

H.  E.  Irwin , contra. 

Judgment  was  delivered  on  the  29th  June,  1889. 

Hose,  J. — It  is  argued  that  the  present  arrangement  of 
the  Con.  Rules,  pp.  120-2,  makes  it  clear  that  there  is  now 
the  right  to  examine  a judgment  debtor  for  costs  only. 

The  rules  specially  to  be  considered  are  926  and  934. 
The  latter  has  been  introduced  into  the  Con.  Rules  from  sec. 
20 — VOL.  XIII.  O.P.R. 
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20,  ch.  49,  ft.  S.  0. 1877,  and  did  not  appear  in  the  Rules  or 
Judicature  Act  prior  to  the  consolidation. 

On  this  ground  it  was  urged  that  Meyers  v.  Kendrick,  9 
P.  R.  363,  was  distinguishable. 

Rule  926  is  not  in  terms  applicable  to  a judgment  for 
costs. 

It  is  as  follows  : “ Where  a judgment  is  for  the  recovery 
by,  or  payment  to,  any  person,  of  money,  the  party  entitled 
to  enforce  the  judgment  may  without  an  order  examine 
the  judgment  debtor  * * touching  his  estate  and  effects, 

and  as  to  the  property  and  means  he  had  wThen  the  debt  or 
liability  w7hich  was  the  subject  of  the  action  in  which 
judgment  has  been  obtained  against  him  was  incurred, 
and  as  to  the  property  and  means  he  still  has  of  discharg- 
ing the  said  judgment,  and  as  to  the  disposal  he  has  made 
of  any  property  since  contracting  such  debt  or  incurring 
such  liability,  and  as  to  any  and  what  debts  are  owing  to 
him.” 

The  italicised  words  shew  that  the  action  spoken  of  is 
one  to  recover  a debt  or  liability ; that  in  such  action 
judgment  has  been  obtained  for  the  recovery  of  money, 
and  that  the  debtor  is  the  one  ordered  to  pay  the  money  ; 
and  the  examination  is  limited  to  such  property  or  means 
as  the  debtor  had  when  the  debt  or  liability  was  incurred 
or  at  the  date  of  the  examination. 

To  apply  such  rule  to  a judgment  for  costs  would  be  to 
strike  out  the  portion  from  “ estate  and  effects”  to  and 
including  “such  liability,”  which  portions  are  clearly  inap- 
plicable, and  to  allow  an  examination  “ touching  his  estate 
and  effects,”  without  any  limitation  of  time,  beginning,  if 
the  examining  creditor  pleased,  from  the  first  piece  of  pro- 
perty acquired  down  to  the  date  of  the  examination  ; and 
“ as  to  any  and  what  debts  are  owing  to  him.” 

I think  it  generally  has  not  been  doubted  that  such 
language,  taken  alone,  is  not  applicable  to  permit  an  exami- 
nation of  a judgment  debtor  when  the  debt  is  for  costs 
only.  I refer  to  Re  Hawkins , 3 P.  R.  239  ; Herr  v.  Doug- 
/uso,  4 P.  R.  124;  Lovell  v.  Gibson,  6 P.  R.  at  p.  133' 
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Walker  v.  Fairburn , 6 P.  R.  251 ; Meyers  v.  Kendriclc , 
supra. 

The  language  of  the  Rule  is  varied  somewhat,  but  not 
materially,  I think,  from  that  employed  in  the  statutes. 
It  is  a consolidation  of  the  previous  enactments  and  Rule, 
Then  does  Rule  934  so  widen  or  enlarge  the  provisions 
of  Rule  926  ? It  reads  as  follows : 

“ Every  judgment  or  order  of  the  High  Court  and  of  the 
County  Courts  directing  payment  of  money  or  of  costs, 
charges  or  expenses,  shall,  so  far  as  it  relates  to  such  money, 
costs,  charges,  or  expenses,  be  deemed  a judgment,  and  the 
person  to  receive  payment  a creditor,  and  the  person  to 
make  payment  a debtor,  within  the  meaning  of  the  pre- 
ceding Rules.4’ 

We  are  not  told  what  Rules  are  included  in  the  a preced- 
ing Rules.”  Certainly,  the  word  “ creditor”  is  not  found  in 
Rules  926  to  934.  Probably  it  must  be  held  to  include  all 
Rules  found  in  that  chapter,  i.&,  ch.  ix.,  of  which  “Attach- 
ment of  Debts”  is  the  seventh  sub-head. 

Moreover,  the  Rule  934  draws  a clear  distinction  be- 
tween “ money”  and  “costs,”  and  when  Rule  926  speaks  of 
a judgment  for  the  recovery  or  payment  of  money,”  and 
Rule  934  of  “a  judgment  for  the  payment  of  money  or  of 
costs,”  I am  unable  to  say  that  ‘‘money”  in  Rule  926  includes 
**  costs,”  especially  when  I find  the  remaining  portion  of 
the  Rule  not  applicable  to  a judgment  for  costs  only. 

I am  unable  to  extend  the  doubtful  language  of  the 
above  sections  so  as  to  give  a new  right,  especially  when 
the  proceedings  upon  such  examination  may  involve  pro- 
ceedings affecting  personal  liberty. 

I am,  therefore,  of  the  opinion  that  the  decision  of 
Osler,  J.,  in  Meyers  v.  Kendrick , supra,  not  only  expressed 
correctly  the  law  as  it  was  upon  the  Rules  then  in  force, 
but  that  it  has  not  been  affected  by  the  introduction  of 
Rule  934. 

The  motion  fails,  and  will  be  dismissed  with  costs. 

Galt,  C.  J,,  and  MacMahon,  J.,  concurred. 
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Costs— Action  of  libel — Recommendation  of  jury  as  to  costs — Affidavits  of 
jurors — Depriving  successful  defendant  of  costs — “ Good,  cause  ” — Costs 
of  special  jury. 

When  the  special  jury  before  which  an  action  of  libel  was  tried  returned 
to  the  Court  room  after  considering  their  verdict,  the  foreman  announced 
a verdict  for  the  defendant.  He  then  asked  if  the  jury  had  anything  to 
do  with  the  question  of  costs.  The  trial  Judge  replied  that  he  thought 
not,  but  if  any  recommendation  was  made  it  would  be  considered.  Tho 
foreman  then  announced  that  in  the  opinion  of  the  jury  each  party 
ought  to  pay  his  own  costs. 

Upon  a motion  by  the  plaintiff  to  the  trial  Judge  for  an  order  disposing  of 
the  costs  in  the  way  recommended  by  the  jury  ; 

Held,  that  the  recommendation  of  the  jury  as  to  costs  wa>s  not  a part  of  their' 
verdict,  but  if  so  it  was  an  announcement  of  a result  at  which  they  had 
no  right  in  law  to  arrive  $ the  verdict  was  complete  before  anything  was- 
said  as  to  costs.  If  the  verdict  for  the  defendant  would  not  have  been 
given  except  with  the  recommendation  as  to  costs,  that  would  be  matter 
for  consideration  upon  a motion  for  a new  trial,  and  not  upon  the  present 
motion. 

Upon  the  motion  the  plaintiffs  filed  affidavits  of  some  of  the  jurors,  stating 
that  they  would  not  have  agreed  in  a verdict  for  the  defendant  if  they 
had  thought  the  result  would  be  to  throw  upon  the  plaintiffs  th©  whole 
costs  of  the  action. 

Held 1-,  that  these  affidavits  were  not  receivable  in  evidence. 

Regina  v.  Fellowes,  19  U.  C.  R.  48,  followed. 

Jamieson  v.  Harker,  18  U.  C.  R.  590,  distinguished. 

It  was  also  contended  by  the  plaintiffs  that  the  trial  Judge  should  make 
an  order  depriving  the  successful  defendant  of  costs,  upon  the  recom- 
mendation of  the  jury  and  the  facts  appearing  in  evidence. 

Held,  that  the  question  of  costs  was  within  the  power  of  the  trial  Judge, 
and  he  could  only  interfere  with  the  event  for  “ good  cause  ” (Rule  1170). 
By  acting  on  the  recommendation  of  the  jury  he  would,  in  effect,  be  ab- 
dicating his  functions  and  allowing  the  jury  to  determine  what  was 
“ good  cause.” 

“ Good  cause  ” means  some  misconduct  leading  to  the  litigation,  or  in  the 
course  of  the  litigation,  which  requires  the  Court  in  justice  to  interfere 
and  there  is  a marked  distinction  between  interfering  with  costs  going 
to  the  plaintiff  and  costs  going  to  the  defendant ; and  upon  the  facts  of 
this  case  there  was  no  “ good  cause  ” for  interfering. 

The  trial  Judge  certified  for  the  defendant’s  costs  of  a special  jury  sum- 
moned at  his  instance, 

[May  3,  1889. — Rose , J.] 

This  was  an  action  of  libel  tried  at  the  Toronto  Spring' 
Assizes,  1889,  before,  Rose,  J.,  and  a special  jury.  The 
trial  lasted  several  days,  and  at  the  conclusion  the  jury 
returned  a verdict  for  the  defendant.  They  also  recom- 
mended that  each  party  should  pay  his  own  costs.  The 
manner  in  which  the  verdict  and  recommendation  were 
announced  appears  in  the  judgment  infra . 


XIII.] 


FARQUHAR  V.  ROBERTSON. 


157 


After  this  the  plaintiffs  moved  at  the  Assizes  for  an 
order  determining  the  disposition  of  the  costs  of  the  action 
by  directing  that  all  parties  should  pay  their  own  costs,  in 
accordance  with  the  recommendation  of  the  jury. 

Upon  this  motion  the  plain  tiffs  filed  affidavits  of  certain 
of  the  jurors  who  tried  the  case,  stating  that  they  would 
not  have  agreed  in  a verdict  being  returned  for  the  defen- 
dant if  they  had  thought  the  result  would  be  to  throw 
upon  the  plaintiffs  the  whole  costs  of  the  action,  and  that 
the  recommendation  of  the  jury  would  not  be  carried  out. 
Nine  of  the  jurors  also  signed  a statement,  for  the  guidance 
of  the  Court,  as  they  said,  that  they  fully  believed  that 
their  recommendation  as  to  costs  would  prevail. 

The  motion  was  argued  before  Rose,  J.,  at  the  Assizes 
on  the  27th  April,  1889.  Upon  the  argument  the  defend- 
ant asked  for  the  costs  of  the  special  jury  summoned  by 
him. 

Robinson , Q.  C.,  and  Lefroy , for  the  plaintiffs. 

8.  H . BlaJce,  Q.  C.9  and  J \ B.  Clarke , for  the  defendant 

. Judgment  was  delivered  on  the  3rd  May,  1889. 

Rose,  J. — The  question  to  be  determined  is  the  right 
of  the  plaintiffs  to  have  an  order  depriving  the  defend- 
ant of  his  costs.  When  the  jury  returned  the  foreman 
announced  a verdiet  for  the  defendant.  Then,  if  my 
memory  serves  me,  he  resumed  his  seat  and  arose  and 
asked  if  the  jury  had  anything  to  do  with  the  question 
of  costs ; to  which  I,  in  substance,  replied  that  I thought 
not,  but  if  any  recommendation  was  made  it  would  be 
considered  ; whereupon  the  foreman  announced  that  in 
the  opinion  of  the  jury  each  party  ought  to  pay  his  own 
costs. 

Upon  the  argument  before  me  last  Saturday  counsel 
for  the  plaintiffs  tendered  affidavits  of  jurors  for  the  pur- 
pose of  shewing  the  minds  of  the  jurors  and  the  grounds 
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upon  which  they  acted  in  arriving  at  their  verdict.  I 
then  declined  to  accept  or  read  the  affidavits,  relying  upon 
the  decision  of  the  Common  Fleas  Division  ©n  the  3rd  of 
June,  1887,  in  United  States  Express  Co.  v.  Dcmahue  * 
after  a careful  argument  in  which  many  authorities  were 
cited  ; the  ground  being  that  affidavits  of  jurors  were  not 
to  be  received  as  evidence  of  what  took  place  in  the  jury 
room,  their  method  of  coming  to  a conclusion,  or  the  grounds 
upon  which  they  formed  it.  Counsel  cited  a large  number 
of  authorities,  which  I noted  in  my  book,  but  I propose  to 
refer  to  two  only,  both  decisions  of  that  eminent  jurist 
Chief  Justice  Robinson  : Regina  v.  Fellowes , 19  U.  C.  R.. 
48,  and  Jamieson  v.  Darker,  18  TJ.  C.  R.  590. 


* UNITED  STATES  EXPRESS  COMPANY"  v.  DONAHUE. 

On  the  19th  May,  1887,  J.  K.  Kerr , Q,  C.»  for  the  plaintiffs,  moved 
before  the  Divisional  Court  of  the  Common  Pleas  Division  for  an  order 
wisi  for  a new  trial  upon  the  ground,  among  others,  that  the  verdict  for 
the  defendant  was  not  that  of  the  whole  jury.  He  read  the  affidavits  of 
three  of  the  jurors-,  who-  said!  that  they  were  ignorant  of  the  .rules,  as  to- 
juries  ; and  that  their  individual  verdicts  were  for  the  plaintiffs.  They 
related  what  passed  in  the  jury  room  and  the  pressure  brought  to  bear 
upon  them,  and  said  that,  under  the  erroneous  impression  that  the  major- 
ity must  govern,  they  allowed  the  foreman  to  give  in  the  verdict  for  the. 
defendant. 

The  order  nisi  was  granted. 

On  the  2nd  June,  1887,  Kerr  moved  his  order  absolute ; and  Osier,  Q.C., 
shewed  cause  and  moved  to  take  the  affidavits  ©f  the  jurors  off  the- 
files. 

The  following  authorities  were  referred  to  : Jamieson  v.  Barker,  IS 
U.  C.  R.  590  ; Regina  v.  Fellowes,  19  U.  C'.  R.  48  ; Donaldson  v.  Haley ; 
13  C.  P.  87  ; Morse  v.  Thompson , 19  C.  P.  94  ; Dalrymple  v.  Williams p 
63  N.  Y.  61  ; Rex  v.  Woaller,  2 Stark.  Ill  ; Burgess  v.  Langley , 5 M. 
& G.  722 ; Aylett  v.  Jewels  2 W.  Bl.  1299 ; Clark  v.  Stevenson , ib. 
803;  Mallochv.  Morris,  (T.  T.  1 & 2 Vic.)  Robinson  & Joseph’s  Dig.,. 
New  Trial,  p.  2581  ; Jones  v.  Duff,  5 U.  C.  R.  143  ; Doe  Hagerman  v. 
Strong*  8 U.  O.  R 291  ; Thompson  & Merriam  on  Juries,  secs.  414  and 
443 ; Vaise  v.  Delaval,  1 T.  R.  1L  ; Bentley  v.  Fleming,,  1 C.  B.  479 

Cogan  v.  Ebden,  1 Burr.  393;  Sargent  v.  , 5 Cowen  (N.  Y.,)  106  ; 

Ex  p.  Caykendoll,  6 Cowen  53  ; Roberts  v.  Hughes,  7 M.  & W.  399  ;• 
Harvey  v.  Hewitt , 8 Dowl.  P.  C.  598' ; Harding  v.  Heuntt,  4 Jur.  292. 

The  Court  (Cameron,  C.  J.,  Galt  and  Rose,  JJ.,)  allowed  the  motion 
of  the  defendant  with  costs,  and  ordered  that  the  affidavits,  be.  taken  ©fit 
the  files.  The  order  nisi  was  discharged  with  costs. 
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Referring  first  to  Regina  v.  Fellowes , the  learned  Chief 
Justice  there  said,  at  p.  50:  “ With  regard  to  affidavits  which 
have  been  made  by  some  of  the  jurors  who  tried  the  case, 
that  the  jury  were  not  in  fact  unanimous,  but  the  belief 
among  them  was  that  unanimity  was  not  necessary,  and 
that  a verdict  could  be  given  according  to  the  opinion  of 
the  major  part  of  them,  we  eannot  receive  and  act  upon 
such  affidavits.  The  jury  must  be  assumed  to  know  the 
law  in  so  cardinal  a point  of  their  duty  ; and  we  are  clear 
that  we  ought  not  to  set  aside  a verdict,  either  in  a civil 
or  criminal  case,  upon  any  affidavits  of  individual  jurors 
respecting  their  method  of  coming  to  a conclusion,  or  the 
grounds  on  which  they  formed  it.  If  it  were  shewn  that 
upon  their  delivering  their  verdict  in  open  Court  anything 
was  openly  said  by  them  which  could  give  the  Court  to 
understand  they  were  not  all  assenting  to  that  verdict, 
and,  nevertheless,  by  some  error  or  misapprehension,  it 
was  received  as  their  unanimous  verdict,  we  could  and 
ought  to  have  interfered,  we  think,  on  such  a ground 
But  that  could  hardly  oceur,  for  upon  any  intimation  of 
that  kind  the  jury  would  have  been  requested  to  retire 
and  to  endeavour  to  concur  in  a verdict  of  conviction  or 
acquittal/’ 

In  Jamieson  v.  Barker  affidavits  were  received,  but 
the  ground  taken  by  the  learned  Chief  Justice,  as  one 
would  have  assumed,  was  not  at  all  inconsistent  with  the 
ground  taken  in  Regina  w.  Fellowes;  for  we  find  on  page 
,593  that  the  learned  Chief  Justice  says : “ If  there  really 
has  been  a mistake  in  recording  the  verdict,  and  in  a point 
material,,  we  should  allow  it  to  be  corrected  if  necessary 
by  having  another  trial.  Affidavits  of  jurors  of  a mistake 
In  recording  their  verdict  should  no  doubt  be  admitted.” 

Since  the  argument  Mr.  Robinson  has  handed  to  me 
papers  in  Preston  v.  Wilson,  (not  reported)  a case  tried 
before  the  present  Chief  Justice  of  the  Common  Pleas 
Division  at  Cobourg,  in  1881.  It  was  an  action  of  libel, 
and  the  jury  upon  coming  into  Court,  through  the  foreman, 
announced  a verdict  for  the  defendant,  each  party  to  pay 
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their  own  costs.  The  learned  Judge  (Galt,  J.)  told  the  jury 
that  they  had  nothing  to  do  with  the  question  of  costs,  where- 
upon the  foreman  resumed  his  seat  and  subsequently  arose 
and  announced  a verdict  for  defendant,  saying  nothing  as  to 
costs.  An  application  for  a new  trial  was  made  to  the 
Divisional  Court  of  the  Queen's  Bench  Division,  on  other 
grounds,  and  affidavits  were  filed  from  some  of  the  jurors 
as  to  the  verdict  announced  by  the  foreman  not  being 
their  verdict.  At  a subsequent  sittings  of  the  Court  for 
giving  judgments,  judgment  was  given  making  the  order 
absolute  for  a new  trial  unless  the  defendant  should  file  a 
consent  to  take  a verdict  without  costs. 

It  is  manifest  that  this  decision  is  quite  in  line  with 
the  two  decisions  to  which  I have  referred.  What  took 
place,  took  place  in  open  Court ; the  announcement  was 
first  made  in  open  Court  of  the  finding  of  the  jury, 
and  upon  a suggestion  or  direction  of  the  learned  Judge, 
that  finding  was  altered  or  changed  by  the  foreman 
without  consultation  with  the  other  jurors.  I have 
been  unable  to  find  any  note  of  the  argument ; the 
then  president  of  that  Division,  the  present  Chief  Justice 
of  the  Province,  not  sitting  on  the  day  on  which  the  case 
apparently  was  mentioned  for  argument,  and  no  other  note- 
book than  his  being  available  for  my  perusal.  The  most 
that  can  be  said  as  to  it  is  that  the  affidavits  were  received 
and  acted  upon,  that  which  was  complained  of  having 
taken  place  in  open  Court.  If  there  had  been  any  con- 
flict in  the  opinion  pronounced  by  the  Court  in  that  case 
with  the  prior  cases,  and  with  the  decision  in  United 
States  Express  Go.  v.  Donahue,  I should  feel  bound  to 
follow  the  authorities  where  the  reasons  are  given  rather 
than  the  decision  where  no  reasons  have  been  recorded,  and 
in  respect  of  which  one  cannot  determine  the  ground 
upon  which  the  Court  acted ; but  on  consultation  with 
one  of  the  learned  Judges  who  composed  that  Division,  I 
think  I am  justified  in  saying  there  is  no  conflict  of  opin- 
ion upon  the  authorities. 

But  I am  also  of  the  opinion  that  I cannot  look  at  th& 
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affidavits  for  another  reason.  If  the  verdict  which  was 
announced  was  the  verdict  of  the  jury — namely,  a verdict 
for  the  defendant — that  was  the  verdict  to  be  recorded.  If 
it  was  not  the  verdict  of  the  jury,  if  the  announcement 
made  by  the  jury  was  of  a verdict  for  the  defendant 
adding  a recommendation  as  to  costs,  that  was  not  a 
verdict  in  my  opinion,  but  was  an  announcement  of 
a result  at  which  they  had  no  right  in  law  to 
arrive.  I have  no  right  to  consider  that  question  ; it 
would  be  a matter  for  consideration  upon  motion  for  a 
new  trial.  If  they  had  coupled  with  their  finding  some- 
thing with  which  they  had  nothing  to  do,  the  proper  course 
would  have  been,  no  doubt,  as  suggested  by  Mr.  Robinson 
on  the  argument,  and  as  suggested  in  the  cases  to  which  I 
have  referred,  to  have  given  the  jury  the  direction  that  they 
had  nothing  to  do  with  the  question  of  costs,  and  left  them 
to  announce  their  finding  without  regard  to  that.  But  in 
this  case  I think  the  verdict  was  complete  before  anything 
was  said  in  reference  to  costs,  and  no  suggestion  was  made 
to  the  jury,  and  no  ground  held  out  to  them  to  rely  upon, 
that  their  verdict  which  was  rendered,  would  be  in  any 
wise  affected  by  the  question  of  costs  or  by  their  consider- 
ation of  the  question  of  costs. 

If,  therefore,  the  two  things  are  distinct,  and  I have  to 
consider,  as  I was  urged  to  consider,  in  the  second  place, 
the  recommendation  of  the  jury  as  a ground  for  interfer- 
ing with  the  question  of  costs,  it  seems  to  me  the  matter 
is  disposed  of  in  the  following  view.  The  statute  has 
placed  in  the  power  of  the  trial  Judge  the  question  of 
costs  and  he  can  only  interfere  with  the  event  for  a good 
cause.*  If  the  jury  had  a right  to  make  a recommendation, 
it  surely  would  not  have  been  a right  to  recommend  without 
good  cause,  and  so  it  must  have  been  such  good  cause 
as  would  have  appeared  to  the  trial  Judge.  It  would, 
therefore,  be  in  effect  abdicating  the  position  which  the  trial 
Judge  should  occupy,  and  handing  over  his  powers  to  the 

*See  Con.  Rule  1170. 
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jury  to  allow  them  to  determine  what  was  good  cause 
and  to  dispose  of  the  question  of  costs  upon  such  good 
cause.  I think  the  facts  which  were  before  the  jury  in  this 
case  must  be  the  facts  upon  which  good  cause,  if  any,  must 
appear,  and  those  facts  were  before  myself  as  trial  Judge  ; 
and  on  me  devolves  the  duty  of  determining  whether  there 
was  or  was  not  good  cause  which  would  require  me  to  inter- 
fere. If  I do  not  interfere,  the  costs  must  follow  the  event. 
What  the  event  is  has  been  determined  and  the  cases  are 
collected  in  Copeland  v.  Township  of  Blenheim,  11  P.  R.  54. 
[ refer  to  Field  v.  Great  Northern  R.  W.  Co.,  .3  Ex.  D. 
261,  where  the  “event”  was  decided  to  be  the  result  of 
the  entire  litigation.  If,  therefore,  no  order  is  made,  the 
costs  will  follow  the  result,  will  abide  the  event,  and  that 
will  be  the  final  termination  of  these  proceedings  at  this 
or  some  subsequent  stage. 

I,  therefore,  feel  bound  to  consider  whether  or  not  there 
was  or  was  not  good  cause  for  interfering  with  the 
ordinary  rule,  which  will  give  the  costs  to  the  defendant, 
if  no  order  is  made.  “ Good  cause,”  I take  it,  means  at 
any  rate,  if  it  means  nothing  more,  and  I know  not  of 
anything  more  that  it  does  mean,  some  misconduct  lead- 
ing to  the  litigation  or  some  misconduct  in  the  litiga- 
tion which  requires  the  Court  injustice  to  interfere.* 

As  was  pointed  out  in  argument,  there  is  a distinc- 
tion, and  a very  marked  distinction,  between  interfering 
with  costs  going  to  the  plaintiff  and  costs  going  to  the 
defendant.  That  distinction  was  pointed  out  in  Dick  v. 
Yates,  18  Ch.  D.  at  p.  85.  It  was  laid  down  there  that  a 
plaintiff  might  be  deprived  of  costs  and  might  be  ordered 
to  pay  the  costs  of  the  litigation,  and  while  the  defendant 
might  be  deprived  of  costs,  there  was  no  case  in  which  the 
defendant  should  be  ordered  to  pay  the  costs  of  the  whole 
litigation,  and  very  good  cause  must  appear,  where  the 
defendant  has  succeeded,  to  deprive  the  defendant  of  his 
costs  of  resisting  an  attack  made  upon  him  unsuccess- 
fully. 

*See  Proctor  v.  Bayley , W.  N.,  August  10,  1889,  p.  162. 
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1 may  not  consider  what  took  place  at  the  trial,  in  so  far 
as  it  affects  the  verdict.  T mast  consider  the  verdict  to 
have  been  properly  rendered,  to  have  been  well  considered, 
and  the  conclusion  arrived  at  the  correct  one.  The  cases 
with  reference  to  that  are  collected  in  Wellbanks  v. 
Conger , 12  P.  R.  447,  and  I must  conclude,  on  examination 
of  the  grounds  upon  which  the  jury,  under  the  direction  I 
gave  them, probably  considered  the  facts,  that  they  found  the 
plaintiffs  had  no  right  to  bring  their  action.  If  upon  any  one 
of  the  grounds  of  defence  urged  the  plaintiffs  failed  in 
the  action,  the  defendant  had  a right  to  resist  the  action, 
and  I know  of  nothing  which  would  enable  me  to  inter- 
fere with  the  result  or  make  an  order  which  would  deprive 
the  defendant  of  his  costs.  Affidavits  were  tendered  to 
show  the  conduct  of  the  defendant  since  the  trial,  and  I 
think  for  the  reasons  I have  given,  and  the  authorities  to 
which  I have  referred,  there  is  no  reason  why  I should  con- 
sider, there  is  no  right  which  enables  the  plaintiff  to  ask  me 
to  consider,  anything  done  subsequent  to  the  trial.  Upon 
giving  the  verdict  the  rights  of  the  parties  were  deter- 
mined, and  it  is  my  duty  to  ascertain  what  the  rights 
were  at  that  time.  And,  therefore,  I cannot  find  on  the 
facts  of  this  case  any  good  cause  for  interfering.  It 
was  urged  that  if  I did  not  interfere,  no  appeal  would 
lie  from  my  refusal  to  interfere,  because  there  is  no  order. 
If  that  is  the  result,  I have  nothing  to  do  with  it.  I 
must  not  make  an  order  without  good  cause  in  order  to 
give  the  party  in  whose  favour  the  judgment  should  not 
be  an  opportunity  of  resisting  an  appeal  by  the  party  in 
whose  favour  the  judgment  should  be  ; it  seems  to  me  that 
would  be  a perversion  of  justice.  If  the  practice  is  faulty, 
if  parties’  rights  should  not  be  determined  in  the  first 
instance,  but  should  be  the  subject  of  appeal,  the  law  can 
be  amended  ; as  it  is,  I must  find  whether  or  not  there  is 
good  cause  ; if  I find  no  good  cause,  I must  not  make  an 
order  so  that  the  party  who  ought  not  to  succeed  may 
have  an  opportunity  of  having  the  matter  reviewed  before 
a superior  tribunal. 
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The  only  question  remaining  to  be  considered  is  the 
question  of  the  costs  of  the  special  jury.  I have  been  at 
a loss  for  authority,  and  have  been  able  to  find  only  one 
case  which  at  all  bore  on  the  point.  Roberts  v.  Brownf 
6 C.  & P.  757,  was  an  action  of  libel  tried  before  Tindal 
C.  J.  There  was  a verdict  for  plaintiff  and  damages  of 
£5,  and  a certificate  was  applied  for  that  it  was  a fit  case 
to  be  tried  by  a special  jury.  In  that  case  several  special 
pleas  of  justification  had  been  pleaded  but  had  been  with- 
drawn. The  learned  Chief  Justice  said  that  if  the  rule 
for  the  special  jury  had  not  been  obtained  before  the 
special  pleas  were  withdrawn,  he  would  have  refused  to 
certify.  That  case  merely  goes  this  length,  that  where 
special  pleas  of  justification  had  been  placed  on  the  record, 
the  plaintiff  succeeding,  it  was  thought  a case  that  might 
well  be  tried  by  a special  jury.  Therefore,  looking  at  the 
record  alone,  without  regard  to  the  question  of  who  asked 
for  the  special  jury,  I think  this  was  a record  that  was 
proper  to  place  before  a special  jury. 

But  another  ground  influences  me.  The  defendant  is 
brought  before  the  Court  ; he  comes  in  one  sense  unwil- 
lingly ; the  plaintiff  has  the  control  of  the  litigation  ; and 
the  defendant  is  entitled  to  defend  himself  by  all  means 
known  to  the  law,  acting  upon  advice.  A procedure  is 
provided  by  which  he  may  obtain  an  advantage  or  may 
protect  himself  by  being  able  to  exercise  wider  powers  of 
challenge  and  selection  of  jurors,  and  for  the  purpose  of 
resisting  what  threatened,  and  turned  out,  to  be  a 
serious  litigation,  he  no  doubt  was  advised  and  acted  upon 
the  advice  to  use  the  procedure  provided  by  the  statute 
for  obtaining  as  carefully  selected  a jury  as  might  be 
obtained.  I think  he  was  justified  in  doing  so,  and  I 
think  that  without  authority  I would  not  be  justified  in 
establishing  a precedent  to  deprive  him  of  the  costs  of 
such  special  jury.  If  it  had  been  an  ordinary  action  of 
defamation,  involving  but  a short  time  in  trial,  and  if  the 
only  ground  for  selecting  a special  jury  had  been  to  obtain 
greater  security  in  his  defence,  it  would  not  have  been  a 
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ground  for  my  interfering,  as  properly  admitted  by  Mr. 
Blake ; it  would  have  been  nothing  more  than  if  he  had 
retained  three  counsel  instead  of  two,  and  he  would  have 
had  to  pay  the  extra  costs.  For  the  reasons  I have  given, 
and  on  the  only  authority;,  I can  find,  and  after  consulting 
Judges  of  long  experience  as  to  the  practice  that  has 
obtained,  I find  no  warrant  for  refusing  to  certify  that  the 
plaintiffs  should  pay  the  costs  of  the  special  jury. 

I,  therefore,  refuse  to  certify  to  prevent  the  defendant 
having  his  costs  ; and  I certify  to  entitle  the  defendant 
to  the  costs  of  the  special  jury.  The  plaintiffs  are  not 
without  their  remedy  ; for  if  error  appears  in  my  present 
judgment,  it  will,  no  doubt,  assist  them  in  their  motion 
for  a new  trial,  if  advised  to  move. 
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Re  City  op  Toronto  Leader  Lane  Arbitration. 


Arbitration  and  award — Municipal  by-law  and  appointment  of  arbitrators 
— R.S.O.  ch.  53,  sec.  13 — Submission— Necessity  for  making  ruleof  Court 
— R.S.O.  ch.  184,  sec.  4® 4 — Ex  parte  order — Rule  626 — Disclosure  of 
matters  in  dispute. 

In  the  case  of  an  arbitration  under  the  Municipal  Act,  R.S.O.  ch.  184,  a 
municipal  by-law  and  appointments  in  writing  by  the  parties  of  the  ar- 
bitrators constitute  such  a submission  to  arbitration  by  consent  as  may 
be  made  a rule  of  Court  under  sec.  13  of  R.  S.  0.  ch.  53. 

R.  S.  0.  ch.  184,  sec.  404,  provides  that  every  award  made  thereunder  shall 
be  subject  to  the  jurisdiction  of  the  High  Court  as  if  made  on  a submis- 
sion by  a bond  containing  an  agreement  for  making  the  submission  a 
rule  or  order  of  such  Court. 

Held , upon  the  language  of  this  section,  that  the  submission  should  be 
made  a rule  of  Court  before  the  award  is  moved  upon. 

Held , also,  that  any  party  to  the  submission  has  primd  facie  a right  to 
have  it  made  a rule  of  Court ; and  according  to  the  practice  existing  when 
the  Consolidated  Rules  came  into  force,  no  person  other  than  the  ap- 
plicant was  entitled  to  be  heard  upon  a motion  for  such  an  order  ; and 
therefore  by  Rule  626  there  is  no  necessity  for  serving  notice  of  motion, 
and  an  order  can  be  made  ex  parte. 

Such  an  order  is  merely  a necessary  form  in  order  to  give  the  Court  juris- 
diction over  the  award  ; it  binds  no  one  and  concedes  nothing  ; the 
granting  of  it  is  compulsory  on  the  Court  upon  the  production  of  the 
proper  oM davits  ; and  the  Court  can  inquire  into  and  adjudicate  upon 
all  matters  of  substance  when  the  award  itself  is  sought  to  be  attacked 
or  enforced.  Therefore,  it  was  immaterial  that  upon  an  ex  parte  appli- 
cation for  such  an  order  it  was  not  disclosed  that  there  were  certain 
matters  in  controversy  between  the  parties  as  to  enlargements  of  the 
time  for  making  the  award. 

[June  22,  1889.  — The  Queen's  Bench  Division .] 

On  19th  December,  1887;  the  city  council  of  the  city 
of  Toronto,  passed  a by-law  to  extend,  widen,  establish, 
and  open  up  Leader  Lane  from  King  street  to  Col  borne 
street.  On  23rd  April,  1888,  they  passed  a further  by-law 
reciting  that  they  had  been  unable  to  agree  with  the  land- 
holders interested  as  to  the  compensation  to  be  paid  to 
them  for  the  lands  taken  from  them  and  the  damage  done 
to  them  in  the  widening  of  the  lane  in  question,  and  that 
it  was  advisable  that  all  claims  in  connection  with  the 
taking  of  the  said  lands  should  be  disposed  of  by  one 
arbitration,  and  enacting  that  Mr.  H.  W.  M.  Murray  should 
be  appointed  arbitrator  on  behalf  of  the  corporation  of 
the  city  of  Toronto,  and  requiring  the  other  persons  inter- 
ested to  appoint  one  and  the  same  arbitrator.  The  other 
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persons  thereupon  agreed  that  Mr.  James  E.  Smith  should 
be  their  arbitrator,  and  he  was  appointed  by  them  in 
writing.  The  two  arbitrators  then  in  writing  appointed 
the  Hon.  J.  B.  Robinson  third  arbitrator,  and  he  accepted 
the  appointment  in  writing  on  25th  June,  1888.  On  14th 
July,  1888,  the  counsel  for  all  parties  consented  in  writing 
to  an  enlargement  until  1st  October,  1888,  of  the  time  for 
making  the  award,  and  the  arbitrators  in  writing  enlarged 
the  time  accordingly.  On  18th  July,  1888,  an  order  was 
made  in  Chambers  upon  the  application  of  one  of  the  land^ 
owners,  reciting  this  consent  and  ordering  that  the  time  for 
making  the  award  should  be  extended  to  1st  October,  1888. 
During  the  month  of  September  a further  consent  in 
writing  was  signed  by  all  parties  that  the  time  should 
be  extended  until  1st  November,  1888 ; the  arbitrators 
in  writing  enlarged  the  time  accordingly  ; and  on  28th 
September,  1888,  an  order  was  made  in  Chambers  reciting 
the  consent  and  ordering  that  the  time  should  be  extended 
to  1st  November,  1888.  The  award  was  made  on  or  before 
that  date.  The  by-law  which  provided  for  the  opening  up 
of  Leader  Lane  professed  to  authorize  an  entry  upon  the 
land  before  an  award  should  be  made ; and  the  arbitrators 
made  no  finding  in  their  award  as  to  whether  or  not  the 
authority  had  been  acted  upon.  The  award  was  taken  up 
by  the  city  on  23rd  January,  1889.  On  21st  March,  1889, 
upon  the  ex  parte  application  of  some  of  the  land-owmers, 
an  order  was  made  by  the  Master  in  Chambers  making 
the  by-law  authorizing  the  appointment  of  Mr.  Murray, 
his  appointment,  the  appointment  by  the  land-owners  of 
Mr.  Smith,  the  appointment  by  Mr.  Murray  and  Mr.  Smith  of 
the  Hon.  J.  B.  Robinson,  and  the  various  consents  and 
orders  above  mentioned,  a rule  of  the  Queen’s  Bench 
Division  of  the  High  Court  of  Justice.  On  8tli  April, 
1889,  upon  the  application  of  the  corporation  of  the  city  of 
Toronto,  the  Mastejr  in  Chambers  set  aside  his  order  of  21st 
March,  1889,  making  these  instruments  a rule  of  Court, 
upon  the  ground  that  certain  controversies  and  correspon- 
dence between  the  solicitors  for  the  parties  should  have 
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been  mentioned  at  the  time  the  application  was  made,  and 
that  the  ex  parte  order  would  not  have  been  made  had 
these  controverted  matters  been  mentioned. 

The  land  owners  appealed  to  Galt,  C.  J.,  in  Chambers 
against  the  order  of  the  8th  April,  1889,  and  asked  by  way 
of  substantive  relief  that  the  by-law,  appointments,  con- 
sents, and  orders  should  be  made  a rule  of  Court. 

The  learned  Chief  Justice  dismissed  the  appeal,  being  of 
opinion  that  the  order  of  the  8th  April,  1889,  was  right ; 
but  upon  the  consent  of  the  counsel  for  the  city  that 
these  instruments  constituting  the  submission  should  be 
made  a rule  of  Court,  on  condition  that  the  award  should 
be  referred  back  to  the  arbitrators  to  find  whether  or  not 
the  authority  in  the  by-law  to  take  possession  of  the  pro- 
perty pending  the  making  of  the  award  had  been  acted 
on,  an  order  was  made  making  the  submission  a rule  of 
Court,  but  referring  the  award  back  to  the  arbitrators  for 
this  purpose. 

On  21st  May,  1889,  the  land-owners  appealed  against 
this  order  to  the  Divisional  Court,  (Falconbridge  and 
Street,  JJ.)  upon  the  ground  that  the  order  of  the  Mas- 
ter in  Chambers  of  21st  March,  1889,  was  right,  and  that 
his  order  of  8th  April,  1889,  setting  it  aside,  and  the  order 
of  the  learned  Chief  Justice,  were  wrong ; that  the  land- 
owners  should  not  have  been  put  upon  any  terms  on  their 
motion  to  make  the  submission  a rule  of  Court ; and  that 
there  being  no  motion  with  regard  to  the  award  before  the 
Court,  there  was  no  jurisdiction  to  refer  it  back  to  the 
arbitrators. 


Bain , Q.  C.,  for  the  land-owners. 

D.  E . Thomson , for  the  city  of  Toronto. 

On  the  22nd  June,  1889,  the  judgment  of  the  Court  was 
delivered  by 

Street,  J. — The  award  in  question  is  made  under  sec. 
404  of  the  Municipal  Act,  ch.  184,  R.  S.  0.,  which  provides 
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that,  “Every  award  made  under  this  Act  shall  be  in 
writing  under  the  hands  of  all  or  two  of  the  arbitrators, 
and  shall  be  subject  to  the  jurisdiction  of  the  High  Court, 
as  if  made  on  a submission  by  a bond  containing  an  agree- 
ment for  making  the  submission  a rule  or  order  of  such 
Court.” 

In  the  case  of  an  award  made  upon  a submission  by  a 
bond  containing  an  agreement  for  making  the  submission 
a rule  of  Court,  the  Court  has  no  jurisdiction  until  the 
submission  has  been  in  fact  made  a rule  of  Court ; so  that 
this  section,  whatever  its  intention  may  have  been,  does 
not  in  terms  dispense  with  the  necessity  for  making  the 
instruments  constituting  the  submission  a rule  of  Court,  in 
order  that  the  Court  may  have  jurisdiction,  although  it 
seems  to  have  been  suggested  in  Re  Point  Edward  and 
Sarnia , 44  U.  C.  It.  461,  that  the  filing  of  the  by-laws  and 
appointments  would  be  sufficient  foundation  for  a motion 
to  set  aside  the  award.  Upon  the  language  of  the  Act, 
we  are  of  opinion  that  the  submission  should  be  made  a rule 
of  Court  before  the  award  is  moved  upon.  There  seems 
no  reason  to  doubt  that  under  the  Municipal  Act  the  by- 
law and  appointments  in  writing  by  the  parties  of  the 
arbitrators  constitute  a submission  to  arbitration  by  con- 
sent, which  under  sec.  13  of  ch.  53,  R,  S.  O.,  may  be  made 
a rule  of  Court.  See  Ex  p.  Harper , L.  It.  18  Eq.  539  ; 
Dare  Valley  Case,  L.  R.  4 Ch.  554  ; Rhodes  v.  Airedale 
Commissioners,  1 C.  P.  D.  402. 

The  authority  of  Re  Credit  Valley  R.  W.  Co.  and  Great 
Western  R.  W . Co.,  4 A.  R.  532,  is  not,  we  think,  inconsistent 
with  our  holding  that  the  documents  in  the  present  case 
constitute  a submission  by  consent  within  sec.  13,  ch.  53, 
R.  S.  0.,  and  I think  we  should  so  hold. 

Any  party  to  the  submission  had  then  primd  facie  a 
right  to  have  it  made  a rule  of  Court.  The  practice  at  law 
before  the  J udicature  Act  was  that  an  application  for  this 
purpose  was  always  ex  parte.  See  Redman  on  Awards, 
2nd  ed.,  p.  250. 

22 — YOL.  XIII.  O.P.R. 
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In  equity  the  practice  was  to  serve  a notice  of  motion. 
See  same  work  at  p.  252. 

The  question  came  up  In  re  Oglesby's  Arbitration , 
Weekly  Notes,  1879,  p.  151,  as  to  which  practice  should 
prevail  under  the  Judicature  Act,  and  the  Master  of  the 
Rolls  there  held  that  the  proper  course  was  for  the  motion 
to  be  made  ex  parte  for  the  submission  to  be  made  a rule 
of  Court ; and  that,  inasmuch  as  that  was  the  practice  at 
common  law  before  the  passing  of  the  J udicature  Act,  the 
case  came  within  the  exception  in  Rules  of  Court,  1875, 
Order  LIII.,  Rule  3.  The  Rule  referred  to  is  the  same  in 
substance  as  our  former  Judicature  Act  Rule  406,  which 
provides  that,  “ Except  where  (by  the  practice  existing  at 
the  time  of  the  passing  of  the  said  Act,)  any  order  or  rule 
has  heretofore  been  made  ex  parte  absolute  in  the  first 
instance,  and  except  where  by  these  Rules  it  is  otherwise 
provided  # * no  motion  shall  be  made  without  pre- 

vious notice  to  the  parties  affected  thereby.” 

The  substance  of  this  Judicature  Act  Rule  406  and  of 
the  preceding  Rule  405  is  now  contained  in  Con.  Rules 
526  and  527  ; the  former  of  which  provides  that,  “ No 
summons,  rule,  or  order  to  shew  cause  shall  be  granted  in 
any  action  or  matter  ; but  when  any  person  other  than  the 
applicant  is  entitled  to  be  heard  thereon,  he  shall  be  served 
with  a notice  of  the  motion.”  The  words,  “ is  entitled  to 
be  heard  thereon,”  must  mean  entitled  to  be  heard  accor- 
ding to  the  practice  existing  when  the  Con.  Rules  came 
into  force  ; and  according  to  that  practice  no  person  other 
than  the  applicant  was  entitled  to  be  heard  upon  a motion 
to  make  a submission  a rule  of  Court. 

The  land-owners  were,  therefore,  under  the  practice, 
entitled,  we  think,  to  an  order  making  the  documents  con- 
stituting the  submission  a rule  of  Court  without  any  notice 
to  any  other  person,  upon  simply  producing  them  with 
proper  affidavits  verifying  them  ; and  this  appears  to  have 
been  the  course  pursued  by  them  here.  These  being  their 
rights,  it  does  not  appear  that  they  should  be  held  to  have 
•concealed  material  facts  because  they  did  not  give  expla- 
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nations  when  the  practice  did  not  require  them  to  give 
any.  There  had  been  a discussion  and  correspondence 
between  the  solicitors,  the  contention  on  the  part  of  the 
city  being  that  they  had  been  misled  by  the  counsel  for 
the  land-owners  into  a consent  to  one  of  the  enlargements 
by  his  stating  that  the  land-owners  understood  the  award 
to  be  one  requiring  ratification  by  the  city ; and  that  for 
the  same  reason  they  had  not  required  the  arbitrators  to 
find  as  a fact  that  the  cit}^  had  not  taken  possession  of 
the  property  in  question  ; and  further  they  contended  that 
the  orders  enlarging  the  time  for  making  the  award  were 
invalid,  because  made  before  the  submission  had  been  made 
a rule  of  Court.  Because  this  controversy  had  not  been 
mentioned  to  him,  the  learned  Master  thought  the 
ex  parte  order  he  had  made  must  be  set  aside.  With 
great  respect,  we  are  unable  to  agree  in  this  opinion.  If 
the  order  making  the  submission  a rule  of  Court  were  one 
which  altered  or  affected  any  rights  on  the  part  of  the 
nity  to  raise  any  of  these  questions  when  a motion  comes 
to  be  made  to  enforce  the  award,  we  quite  agree  that  the 
order  could  not  stand.  But  such  an  order  is  merely  a 
necessary  form  in  order  to  give  the  Court  jurisdiction  over 
the  award;  it  binds  no  one,  it  concedes  nothing;  it  is 
merely  the  statement  of  the  person  applying  that  a cer- 
tain submission  and  certain  enlargements  had  been  made 
upon  which  he  might  apply  to  the  Court  to  enforce  or  set 
aside  the  award  ; and  the  granting  of  such  an  order  ap- 
pears to  be  compulsory  on  the  Court  upon  the  production 
of  the  proper  affidavits : Russell  on  Awards,  3rd  ed.,  p. 
568  ; Heming  v.  Sivinnerton,  5 Ha.  350. 

We  have  been  unable  to  find  any  case  in  which  the  Court 
has  revoked  an  order  making  a submission  a rule  of  Court, 
the  reason  being  no  doubt  the  one  we  have  indicated,  that 
such  an  order  is  a mere  matter  of  form,  which  entitles  the 
Court  to  inquire  into  and  adjudicate  upon  all  matters  of 
substance  when  the  award  itself  is  sought  to  be  attacked 
or  enforced.  For  these  reasons  we  think  the  order  of  the 
21st  March,  1889,  should  be  restored,  and  that  the  order 
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of  the  8th  April,  1889,  revoking  it,  should  be  set  aside, 
and  the  appeals  against  the  order  of  8th  April,  1889, 
should  be  allowed.  It  will  follow  that  the  order  of  the 
learned  Chief  Justice  of  the  Common  Pleas,  making  the 
submission  a rule  of  Court,  was  unnecessary,  as  the  original 
order  will  stand ; the  condition  attached  to  the  order  of 
the  learned  Chief  Justice  will,  of  course,  fall  with  the 
order  itself.  That  condition  was  one  which,  perhaps,  may 
properly  be  imposed  upon  a motion  to  enforce  or  set  aside 
the  award,  if  such  a motion  should  be  made  ; but  in  the 
view  we  have  taken  of  the  land-owners’  position  and  rights 
on  the  present  motion,  we  do  not  think  any  conditions  can 
properly  be  imposed  upon  them. 

We  think  the  corporation  of  the  city  of  Toronto  should 
pay  the  costs  of  the  proceedings  since  the  21st  March, 
1889. 


XIII.] 


RE  CAMERON. 


173 


Re  Cameron  et  al.,  Solicitors. 

Solicitor  and  client — Taxation  of  costs — Offer  by  solicitor . 

The  solicitors  rendered  to  a client  ten  bills  of  costs,  amounting  in  all  to 
$428.83.  The  client  obtained  an  order  for  taxation,  reserving  his  right 
to  dispute  his  liability  to  pay  the  bills,  and  reserving  also  the  costs  of 
the  order  and  taxation.  The  bills  were  taxed  at  $329.76,  more  than 
one-sixth  being  taxed  off ; but  the  solicitors  contended  that  they  were 
not  liable  for  the  costs  of  the  taxation  under  R.  S.  0.  ch.  147,  sec.  35, 
because  of  an  offer  made  by  them  before  the  order  but  after  service  of 
the  notice  of  motion  therefor,  to  take  $250  in  full  of  all  the  bills,  and  a 
subsequent  offer  to  take  $200  in  full  of  all  but  one.  These  were  not 
offers  to  reduce  the  bills  to  the  sums  named,  but  were  offers  to  take  such 
sums  if  the  bills  were  paid  without  dispute  as  to  the  client’s  liability 
upon  them.  The  offers  were  rejected  and  the  taxation  proceeded  with 
the  above  result.  When  the  question  of  the  liability  upon  the  bills 
was  still  undetermined,  the  client  applied  for  costs  of  the  order  and 
taxation. 

Held,  that  the  solicitors  when  their  offers  were  rejected  remained  in  a 
position  to  claim  the  full  amount  at  which  their  bills  might  be  taxed  ; 
and,  therefore,  such  offers  could  not  avail  them  ; and  they  must  pay 
the  costs  of  the  order  and  taxation. 

Re  Allison , 12  R.  R.  6,  approved  and  followed. 

[June  22,  1889. — The  Queen's  Bench  Division .] 

This  was  an  appeal  by  the  solicitors  from  an  order  of 
Galt,  C.  J.,  in  Chambers,  affirming  an  order  of  the  Mas- 
ter in  Chambers,  for  payment  by  the  solicitors  of  the  costs 
of  an  order  for  taxation  of  bills  of  costs  and  the  taxation 
thereunder,  under  the  circumstances  set  forth  in  the  judg- 
ment. 

The  appeal  was  argued  before  a Divisional  Court 
(Falconbridge  and  Street,  JJ.,)  on  the  20th  May,  1889. 

Shepley,  for  the  appeal. 

W.  E.  BlaJce,  contra. 

Gn  the  22nd  June,  1889,  the  judgment  of  the  Court  was 
delivered  by 

Street,  J. — The  solicitors  rendered  bills  of  costs,  ten  in 
number,  amounting  in  all  to  $428.83.  The  client  served 
notice  of  motion  for  an  order  for  the  taxation  of  the  bills 
without  admitting  any  retainer.  After  service  of  the 
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notice  of  motion  the  solicitors  wrote  offering  to  accept 
$250  in  full  of  all  the  bills.  The  client  replied  denying 
any  liability  upon  bills  No.  7 and  9,  which  together 
amounted  to  $199.59,  but  offering  $200,  less  the  costs 
of  the  notice  of  motion,  in  settlement  of  the  other  bills. 
The  solicitors  in  reply  offered  to  take  $200  in  settlement 
of  the  bills,  reserving  their  right  of  action  upon  bill  No.  7. 

The  client  replied  refusing  this  proposition,  but  offering 
$200,  less  the  costs  of  the  notice  of  motion,  in  settlement  of 
the  nine  bills  ; and  as  to  bill  No.  7,  offering,  after  it  had 
been  taxed,  to  leave  the  question  of  liability  to  a Judge  in 
Chambers.  The  solicitors  replied  repeating  their  offer  to 
accept  $200  in  full  of  the  nine  bills,  and  leaving  the  ques- 
tion open  as  to  bill  No.  7. 

The  solicitors  do  not  in  any  of  their  letters  say  anything 
with  regard  to  the  costs  of  the  notice  of  motion.  The 
client  went  on  with  the  motion  and  obtained  an  order  for 
taxation,  reserving  his  right  to  dispute  his  liability  to  pay 
the  bills;  and  reserving  also  the  costs  until  after  the  tax- 
ation. 

The  ten  bills  were  rendered  at  $428.83 

Bill  No.  9 was  withdrawn  by  the  solicitors.. . 29.19 


The  amount  taxed  off  was 


$399.64 

69.88 


$329.76 

Bill  No.  7,  included  in  the  above,  was  rendered  at  $170.40, 
and  was  taxed  at  $127.17. 

The  costs  of  the  order  and  taxation  have  been  taxed  at 
about  $150,  and  the  learned  Master  in  Chambers  ordered 
that  the  solicitors  should  pay  these  costs.  This  order  was 
affirmed  by  the  Chief  Justice  of  the  Common  Pleas  Divi- 
sion upon  appeal  to  him,  and  the  solicitors  now  appeal  to 
the  Divisional  Court. 

The  question  of  the  client’s  liability  to  pay  any  of  these 
bills  is  a matter  which  has  yet  to  be  determined.  We  can- 
not read  the  solicitors’  offer  to  take  $250  in  full  of 
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all  the  bills  as  an  offer  to  reduce  the  bills  to  that  sum 
and  leave  the  question  of  the  client’s  liability  to  pay  it 
still  open ; if  the  client  had  accepted  it,  he  would  have 
become  liable  to  pay  the  amount  without  further  question. 
The  solicitors  cannot,  therefore,  rely  upon  that  offer. 

The  negotiations  upon  the  basis  of  the  payment  of  the 
$200  do  not  appear  to  help  the  solicitors.  They  do  not 
say  that  the  amount  of  the  bills  other  than  bill  No.  7 is 
reduced  to  $200 ; they  say,  “ won’t  you  agree  to  let  this 
bill  stand  open,  and  the  estate  pay  us  $200  in  full  of  all 
the  other  bills  ?”  and  at  the  foot  of  the  same  letter,  “ let 
us  hear  from  you  as  to  what  you  think  of  our  'proposition 
to  take  $200  in  full  of  the  bills,  except  the  $170,  which  is 
to  stand  open.”  It  was  simply  a proposition  to  reduce  a 
part  of  their  account  to  $200,  leaving  the  remainder  of 
their  claim  open.  It  was  refused,  and  their  bills  appear 
afterwards  to  have  been  brought  into  the  taxing  Master’s 
office  and  taxed ; the  bills  which  they  had  offered  to 
reduce  to  $200  being  taxed  to  them  at  $202.  The  rule 
laid  down  in  Re  Allison,  12  P.  R.  6,  is  that  where  the  soli- 
citor has  made  the  offer  in  a manner  unequivocal  and  bind- 
ing upon  him  in  any  event , he  is  allowed  the  benefit  of 
the  offer  if  the  client  reject  it  and  proceed  to  the  taxation 
of  the  bill,  but  not  in11  a case  where  the  solicitor  makes  the 
offer  on  the  .condition  only  that  it  is  accepted  by  the  client 
leaving  the  solicitor  in  a position  to  recover  from  the  client, 
in  case  of  a rejection  of  the  offer  and  taxation  of  the  bill 
by  the  client,  a sum  greater  than  the  amount  which  he  has 
offered  to  take. 

Applying  this  rule  to  the  present  case,  it  is  plain  that 
the  solicitors,  when  their  offer  was  rejected,  remained  in  a 
position  to  claim  the  full  amount  at  which  their  bills 
might  be  taxed. 

Their  offer  was,  therefore,  an  offer  which  cannot  help 
them,  and  as  it  was  rejected,  the  parties  seem  to  stand  in 
the  same  position  as  if  no  attempts  at  an  agreement  had 
been  made  at  all.  Their  bills  were  rendered  at  $128.83 
they  abandoned  $29.19  after  the  order  had  been  made  and 
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the  warrant  for  taxation  taken  out,  and  $69.88  was  taxed 
off.  Their  account  as  rendered  must  be  considered  as  a 
whole;  a sum  greater  than  one -sixth  has  been  abandoned 
or  disallowed ; and  they  must,  therefore,  bear  the  costs  of 
the  order  and  taxation.  The  appeal  should  be  dismissed 
with  costs. 


The  Bank  of  London  v.  Wallace  et  al. 


Parties — Action  to  set  aside  fraudulent  conveyance — Asssignee  for  benefit  of 
creditors — Adding  a new  plaintiff— Consent — Rule  324  (b-) — R . S.  O. 
eh.  124,  sec.  7,  sub-sec.  2. 

The  action  was  brought  to  set  aside  a conveyance  as  fraudulent  against 
creditors.  The  plaintiffs  sued  on  behalf  of  themselves  and  all  other 
creditors  of  the  defendant  R.  W. , and  began  this  action  in  July,  1888. 
The  statement  of  defence  filed  in  December,  1888,  alleged  that  in 
August,  1888,  R.  W.  executed  an  assignment  for  the  benefit  of  his 
creditors  under  48  Vic.  ch.  26  (O.),  whereby  the  exclusive  right  of  action 
became  vested  in  the  assignee. 

In  February,  1889,  the  plaintiffs  obtained  an  order  under  R.  S.  0.  ch.  124, 
sec.  7,  sub-sec.  2,  giving  them  leave  to  take  proceedings  in  the  name  of 
the  assignee  but  for  their  own  exclusive  benefit  to  set  aside  the  convey- 
ance in  question  ; and  then  applied  for  an  order  adding  or  substituting 
the  assignee  as  plaintiff  in  this  action.  The  consent  of  the  assignee  was 
not  filed. 

Held , that  the  assignee  could  not  be  added  as  a plaintiff  without  his  consent 
in  writing  being  filed,  under  Rule  324  (b. ) ; but  that  the  plaintiffs  had 
the  right  to  proceed  under  the  order  they  had  obtained  by  bringing  a 
new  action  in  the  name  of  the  assignee,  to  which  his  consent  would  not 
be  necessary. 

[June  22,  1889.  — The  Queen’ s Bench  Division.] 

Appeal  by  the  plaintiffs  from  an  order  made  in  Cham- 
bers by  Galt,  C.  J.,  dismissing  an  appeal  from  an  order  of 
the  local  Judge  in  Middlesex,  refusing  to  make  an  order 
for  the  amendment  of  the  pleadings  herein  by  substituting 
or  adding  a party  plaintiff. 

The  action  was  begun  on  14th  July,  1888,  by  the  plain- 
tiffs, the  Bank  of  London  in  Canada,  who  sued  on  their  own 
behalf  as  well  as  on.  behalf  of  all  other  creditors  of  Robert 
Wallace,  one  of  the  defendants,  to  set  aside  as  fraudulent  a 
conveyance  from  the  defendant  Robert  Wallace  to  the 
defendant  Arthur  Wallace  of  certain  lands  in  the  city  of 
London. 
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The  statement  of  defence  was  filed  7th  December,  1888, 
and  alleged  that  in  August,  1888,  the  defendant  Robert 
Wallace  executed  a general  assignment  for  the  benefit  of 
his  creditors  under  48  Vie.  ch.  26,  whereby  the  exclusive 
right  of  action  in  the  premises  became  vested,  as  was 
alleged,  in  the  assignee. 

On  9th  February,  1889,  after  due  notice  to  the  assignee, 
the  local  Judge  in  Middlesex,  upon  the  application  of  the 
Bank  of  London  in  Canada,  made  an  order  that  they 
should  be  at  liberty  to  take  proceedings  in  the  name  of 
the  assignee,  but  for  their  own  exclusive  benefit,  to  set 
aside  the  conveyance  which  they  had  attacked  by  their 
pending  action. 

The  Bank  of  London  in  Canada  thereupon  applied  to 
the  local  Judge  for  leave  to  amend  the  proceedings  in  the 
pending  action  by  adding  the  assignee  as  a party  plaintiff, 
or  by  substituting  him  for  the  Bank  of  London  as  sole 
plaintiff.  No  consent  of  the  assignee  was  filed.  This 
application  was  refused,  and  the  bank  then  appealed 
to  Galt,  C.  J.,  in  Chambers,  wTho  dismissed  the  appeal. 
The  bank  then  moved  by  wa}^  of  appeal  from  the  orders  of 
the  local  Judge  and  the  Chief  Justice  to  the  Divisional 
Court  of  the  Queen’s  Bench  Division. 

The  appeal  was  argued  on  the  21st  May,  1889,  before 
Falconbridge  and  Street,  JJ. 

Aylesworth,  for  the  appeal.  This  amendment  is  as  much 
a matter  of  course  as  any  amendment  under  the  existing 
practice,  which  allows  great  freedom  in  amending  in  order 
to  have  the  real  matter  in  dispute  determined : Con.  Rule 
445.  In  Hathaway  v.  Doig,  6 A.  R.  264,  an  amendment 
was  refused,  but  the  distinction  is  that  here  there  will  be 
no  real  change  in  the  plaintiffs  ; the  action  will  still  be 
a creditors’  suit,  and  the  Bank  of  London  will  still  be 
beneficially  the  plaintiffs.  I refer  to  Woodward  v.  Shields , 
32  C.  P.  282 ; Saylor  v.  Cooper , 2 0.  R.  398. 

C.  J.  Holman,  for  the  defendants,  contra.  The  order  of 
23— VOL.  XIII.  O.P.R. 
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the  County  Judge  under  R.  S.  0.  ch.  124  was  not  to  con- 
tinue the  action,  but  to  institute  a proceeding  in  the  name 
of  an  assignee  for  the  benefit  of  the  bank.  The  two  pro- 
ceedings are  quite  dissimilar.  The  same  local  Judge  who 
granted  this  order  refused  leave  to  continue  this  litiga- 
tion. I refer  to  Turquand  v.  Fear  on.  4 Q.  B.  D.  280 
Golding  v.  Horton  SaltivorJcs  Co.,  1 Q.  B.  D. 374 ; Walcott  v. 
Lyons,  29  Ch.  D.  584.  Without  the  written  consent  of  the 
assignee,  he  could  not  be  added  as  a plaintiff : Con.  Rule 
324  ( b .) 

On  the  22nd  June  1889,  the  judgment  of  the  Court  was 
delivered  by 

Street,  J. — We  do  not  see  how  we  are  to  get  over,  nor 
any  good  and  sufficient  reason  for  disregarding,  the  posi- 
tive language  of  sub-sec.  (6.)  of  Rule  324,  which  provides 
that  “ No  person  shall  be  added  or  substituted  as  a plain- 
tiff suing  without  a next  friend,  or  as  the  next  friend  of  a 
plaintiff*  under  any  disability,  without  his  own  consent  in 
writing  thereto  to  be  filed.” 

This  provision  is  not  inconsistent  with  the  plaintiffs’ 
right  to  proceed  under  the  order  they  have  obtained  under 
sub-sec.  2 of  sec.  7 of  ch.  124,  R.  S.  O.,  by  bringinga  new 
action  in  the  name  of  the  assignee ; to  such  an  action  his 
consent  is  not  necessary,  and  the  bringing  of  it  violates  no 
rule,  and  is,  therefore,  the  course  which  should  have  been 
adopted. 

The  plaintiffs  having  had  a right  to  bring  the  present 
action  at  the  time  it  was  begun,  because  no  assignee  was 
then  in  existence,  may  perhaps  be  entitled  to  obtain  all 
the  benefits  they  desire  from  the  amendment  they  have 
asked  for,  by  means  of  an  order  to  consolidate  it  with  the 
new  action  they  have  the  right  to  bring,  though  they  would 
probably  have  to  strike  out  those  portions  of  the  style  of 
the  cause  and  statement  of  claim  in  the  present  action  in 
which  it  is  alleged  to  be  brought  on  behalf  of  all  creditors,. 

The  appeal  must,  we  think,  be  dismissed  with  costs. 
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Niagara  Grape  Company  v.  Nellis. 


Consolidation  of  actions — Ride  652 — Staying  actions— Identity  of  issues. 


The  plaintiffs  brought  four  actions  each  against  a different  person  alleging 
that  the  defendant  in  each  case  entered  into  a separate  agreement  with 
the  plaintiffs  to  purchase  and  pay  for  certain  grape  vines  and  to  allow 
the  plaintiffs  certain  future  benefits  to  be  derived  from  the  possession 
and  cultivation  of  the  vines,  and  claiming  payment,  an  account,  and 
damages.  The  statements  of  defence  were  practically  the  same  in  all 
the  actions,  the  defendants  setting  up  among  their  defences  that  by  the 
fraud  of  the  plaintiffs  certain  promises  and  warranties  on  their  part 
were  omitted  from  the  written  agreement,  and  that  the  defendants 
were  induced  to  enter  into  the  agreement  by  fraud  and  misrepresenta- 
tion on  the  part  of  the  plaintiffs,  and  claiming  rectification  and  dam- 
ages. The  sales  to  the  several  defendants  were  entirely  separate  and 
distinct  transactions  made  at  different  times  and  under  different  circum- 
stances, but  the  form  of  agreement  made  use  of  with  each  defendant 
was  the  same. 

An  order  was  made  in  Chambers  under  Rule  652,  on  the  application  of 
the  defendants  in  all  the  actions,  staying  proceedings  in  all  but  one, 
which  was  to  be  treated  as  a test  action,  the  defendants  agreeing  to  be 
bound  by  the  result  of  it,  but  the  plaintiffs  being  allowed  to  proceed  to 
trial  in  the  other  actions  after  the  trial  of  the  test  action,  if  they 
deemed  proper. 

Held,  that  actions  will  only  be  stayed  where  the  questions  in  dispute  are 
substantially  the  same  ; and  in  this  instance  they  were  not  the  same, 
because  the  questions  raised  by  the  defendants  upon  their  defences  of 
fraud  and  misrepresentation  would  necessarily  be  different  in  each  case, 
the  negotiations  for  each  agreement  being  distinct  ; and  the  order 
made  in  Chambers  was  set  aside. 

[June  22,  1889.  — The  Queen's  Bench  Division.  \ 

The  plaintiffs  herein  sued  as  an  incorporated  company, 
and  brought  this  action  and  three  others  against  three 
persons  other  than  the  defendant  in  the  present  action, 
alleging  that  the  defendant  in  each  case  entered  into  a 
separate  agreement  with  the  plaintiffs  to  purchase  and  pay 
for  certain  grape  vines  sold  and  delivered  to  the  defen- 
dants, and  to  allow  to  the  plaintiffs  certain  future  benefits, 
profits,  and  advantages  to  be  derived  from  the  possession 
and  cultivation  of  the  vines ; and  claimed  an  account  and 
damages  and  payment  for  the  vines.  The  sales  to  the 
several  defendants  were  entirely  separate  and  distinct 
transactions  made  at  different  times  and  under  different 
circumstances;  but  the  form  of  agreement  made  use  of  with 
each  defendant  was  practically  the  same. 
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The  defendant  in  each  case  filed  a statement  of  de- 
fence in  which  he  set  up  that  the  indenture  set  out  in 
the  statement  of  claim  did  not  contain  the  whole  agree- 
ment made  between  the  parties ; that  the  plaintiffs  agreed 
to  certain  warranties  and  promises  on  their  part,  which  by 
the  fraud  of  the  plaintiffs  were  omitted  from  the  inden- 
ture which  was  executed,  and  he  asked  that  the  indenture 
might  be  rectified ; further  that  the  defendant  in  each  case 
was  induced  to  enter  into  the  agreement  by  fraud  and 
misrepresentation  on  the  part  of  the  plaintiffs  and  their 
agent ; further  that  the  plaintiffs,  in  shipping  the  vines  in 
question  from  the  United  States  into  Canada,  fraudulently 
undervalued  them,  and  that  the  defendants  were,  therefore, 
by  law  not  liable  to  pay  for  them.  And  by  way  of  coun- 
ter-claim, the  defendant  in  each  case  claimed  damages  from 
the  plaintiffs  for  certain  alleged  breaches  on  the  part  of 
the  plaintiffs  of  their  agreement  with  the  defendant. 

On  2nd  April,  1889,  the  defendants  in  all  the  actions 
applied  to  the  Master  in  Chambers  for  an  order  that  pro- 
ceedings might  be  stayed  in  all  the  actions  but  one  to  be 
selected  by  the  plaintiffs,  until  that  one  should  be  disposed 
of,  and  the  Master  thereupon  directed  that  the  plaintiffs 
must  elect  in  which  action  they  would  proceed;  they  pro- 
tested against  being  compelled  to  elect  in  any  particular 
action,  but  if  compelled  to  do  so,  elected  to  proceed  in  the 
action  against  Albert  W.  Muir,  administrator  of  the  estate 
of  Andrew  G.  Muir,  deceased. 

This  election  was  objected  to  by  the  defendants  on  the 
ground  that  the  original  contracting  party,  Andrew  G. 
Muir,  being  dead,  the  election  was  not  a fair  one,  and  upon 
being  compelled  to  make  another  election,  they  chose  the 
one  in  which  B.  R.  Nellis  was  the  defendant ; an  order  was 
thereupon  made  that  that  action  should  be  treated  as  a 
test  action,  the  defendants  agreeing  to  be  bound  by  the 
result  of  it,  but  the  plaintiffs  being  allowed  the  privilege 
of  proceeding  to  trial  in  the  other  actions  after  the  trial  of 
the  test  action  if  they  should  deem  proper  to  do  so  ; and 
that  the  proceedings  in  all  the  actions  other  than  the  test 
action  should  be  stayed. 
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The  plaintiffs  appealed  from  this  judgment  to  Galt,  C.  J.r 
sitting  in  Chambers,  on  13th  April,  1889,  who  dismissed 
the  appeal.  The  plaintiffs  thereupon  appealed  to  the 
Divisional  Court,  and  the  appeal  was  argued  on  22nd  May, 
1889,  before  Falconbridge  and  Street,  JJ. 

C.  J.  Holman , for  the  plaintiffs. 

W.  M.  Douglas,  for  the  defendants. 

The  following  authorities  were  referred  to,  in  addition 
to  those  mentioned  in  the  judgment ; Newton  v.  Belcher , 

9 Q.  B.  612  ; Saltash  v.  Jackman,  1 D.  & L.  851  ; Giles  v. 
Tooth,  3 C.  B.  665  ; Nicholls  v.  Lefevre,  3 Dowl.  P.  C.  135 ; 
McGregor  v.  Horsfall,  3 M,  & W.  320  ; The  Landstrom,  4 
P.  D.  191  ; Gollidge  v.  Pike,  56  L.  T.  124  ; Ta.ylor  v.  Brad- 
ford, 9 P.  R.  350 ; Hollingsworth  v.  Brodrick,  4 A.  & E. 
646  ; Lewis  v.  Barkes,  4 C.  B.  N.  S.  329. 

On  the  22nd  June,  1889,  the  judgment  of  the  Court  was 
delivered  by 

Street,  J. — The  terms  of  the  order  which  has  here  been 
made  by  the  Master  in  Chambers  and  upheld  by  the  Chief 
Justice  of  the  Common  Pleas  Division,  is  one  of  which  the 
plaintiffs  have  little  reason  to  complain,  excepting  that 
it  will  tie  up  three  of  their  four  actions  until  the  fourth 
has  been  tried ; and  that  if  they  then  desire  to  proceed 
with  the  other  actions,  they  will  have  to  bring  their  wit- 
nesses to  Canada  a second  time. 

The  Rule  under  which  the  order  has  been  made  is  Con. 
Rule  652,  which  provides  that  “ Actions  in  any  Division  or 
Divisions  may  be  consolidated  by  order  of  the  Court  or  a 
Judge  in  the  manner  prior  to  the  Ontario  Judicature  Act, 
1881,  in  use  in  the  Superior  Courts  of  common  law.’’  The 
meaning  of  the  term  “consolidation”  as  used  in  the  English 
Rule  656  is  thus  explained  in  the  note  to  the  4th  edition 
of  Wilson’s  Judicature  Acts,  p.  425  : “ Where  actions  are 
brought  by  the  same  plaintiff  against  different  defendants, 
but  the  questions  in  dispute  in  all  are  substantially  the 
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same,  the  Court  will,  on  the  application  of  the  defendants, 
stay  proceedings  in  all  the  actions  except  one  until  that  one 
action  has  been  determined,  upon  the  terms  that  the  various 
defendants  agree  to  be  bound  by  the  event  of  the  action 
which  proceeds.”  Some  of  the  instances  in  which  it  has 
been  applied  are  in  actions  against  the  several  underwri- 
ters upon  policies  of  insurance  ; separate  guaranties  by 
different  instruments  of  separate  parts  of  a debt:  joint 
and  several  obligors  of  a bond  conditioned  for  the  good 
behaviour  of  another,  person ; the  several  members  liable 
upon  a mutual  insurance  policy ; and  actions  by  a number 
of  persons  against  the  promoters  of  a company  upon  the 
same  misrepresentations.  It  was  also  applied  under  pecu- 
liar circumstances  to  a number  of  actions  for  libel  brought 
by  the  same  person  against  a large  number  of  newspapers, 
the  defendants  agreeing  to  be  bound  by  the  amount  of  the 
verdicts  in  one  or  two  actions  to  be  selected  by  the  plaintiff. 

The  general  rule  settled  by  the  authorities  seems  to  be 
that  the  actions  will  only  be  stayed  when  the  questions  in 
dispute  are  substantially  the  same  : Cecil  v.  Brigges,  2 T. 
It.  639  ; Bartlett  v.  Bartlett,  4 Scott  N.  It.  779  ; Anderson 
v.  Tow  good,  1 Q.  B.  245  ; Sharp  v.  Lethbridge,  4 M.  & G. 
87  ; Amos  v.  Chadwick,  9 Ch.  D.  459 ; Westbrook  v.  Aus- 
tralian, Ac.,  23  L.  J.  N.  S.  C.  P.  42. 

The  plaintiffs  in  the  present  case  have  sold  their  vines 
to  these  four  different  defendants,  and  are  seeking  to 
recover  the  price  of  them,  together  with  certain  profits 
which  the  defendants  are  alleged  to  have  agreed  to  return 
to  them.  The  form  of  agreement  used  is  the  same  in  each 
case,  but  nothing  appears  from  the  pleadings  to  turn  upon 
the  construction  to  be  placed  upon  the  form  used.  Then 
these  defendants,  who  entered  into  this  form  of  agreement 
at  different  times  and  places,  and,  so  far  as  appears,  without 
any  connecting  circumstances,  and  months  apart  the  one 
from  the  other,  say  that  they  were  induced  to  enter 
into  them  by  fraud  on  the  part  of  the  plaintiffs  and 
their  agents ; and  that  the  agreement  they  signed  does 
not  contain  the  full  terms  to  which  they  agreed ; and 
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they  ask  that  it  should  be  reformed.  Now  it  appears 
to  me  that  the  questions  raised  by  the  defendants 
upon  these  defences  must  necesarily  be  different  in  each 
case.  Where  the  negotiations  for  each  agreement  were 
entirely  distinct,  the  evidence  shewing  and  negativing  the 
existence  of  fraud  and  mistake  with  regard  to  each  agree- 
ment  must  necessarily  be  equally  so,  and  must  be  differ- 
ent in  each  case  ; a verdict  or  finding  upon  the  set  of  facts 
applicable  to  one  case  can  be  of  little  assistance  in  coming 
to  a conclusion  in  any  other  case.  It  is  these  issues  which 
create  the  difficulty  in  the  present  case,  and  so  long  as 
they  remain  upon  the  records  in  these  actions,  I am 
of  opinion  that  we  have  no  right  to  prevent  the  plain- 
tiffs from  proceeding  in  each  action  to  try  all  the  issues 
involved  in  it.  The  other  defences  set  up  by  the 
defendants  are  matters  which  probably  raise  substantially 
the  same  questions  in  each  case ; the  defence  being  that  by 
reason  of  breaches  of  the  Customs  Act  in  the  invoicing  of 
the  vine^  sold  and  delivered  by  the  plaintiffs  to  the  defen- 
dants, the  plaintiffs  are,  as  a matter  of  law,  disentitled  from 
recovering  either  the  purchase  money  of  the  vines,  or 
anything  else  under  the  agreement. 

The  question  which  arises  under  the  present  motion  is, 
whether  the  defendants  have,  according  to  the  practice 
heretofore  in  force,  shewn  a right  to  stay  the  proceedings 
in  all  these  actions  but  one,  until  that  one  shall  have  been 
determined.  I am  of  opinion  that  they  have  not,  because 
the  questions  in  dispute  in  the  four  actions  are  not  sub- 
stantially the  same,  but  are  essentially  different;  and  I 
think  that  we  have,  therefore,  no  right  to  interfere  with  the 
plaintiffs  in  the  prosecution  of  the  four  actions  in  the  ordi- 
nary way. 

The  appeal  should  therefore  be  allowed,  and  the  order  of 
the  Master  in  Chambers  should  be  set  aside ; the  costs  of 
opposing  the  original  motion  and  of  the  two  appeals  to  be 
costs  in  the  cause  to  the  plaintiffs  in  any  event. 
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Bertram  & Co.  v.  Massey  Manufacturing 
Company  et  al. 


Costs — Jury  trial — Findings  in  favour  of  both  parties — Substantial  recovery 
by  plaintiffs — Depriving  defendants  of  costs  of  issues  found  in  their 
favour — “Event” — “ Good  cause ” — Orders  of  trial  Judge  and  Di- 
visional Court. 

The  plaintiffs  claimed  more  than  $13,000  upon  a special  contract  for  iron 
sold  to  the  defendants  and  damages  for  refusal  to  accept  a portion  of 
the  goods  sold.  The  defendants  denied  their  liability  to  pay  for  any 
part  of  the  iron,  setting  up  that  it  was  not  what  they  had  contracted 
for,  and  counter-claiming  for  damages  for  breach  of  contract.  The  case 
was  tried  by  a jury,  who  in  answer  to  questions  left  to  them  found  that 
the  iron  delivered  was  not  up  to  contract,  but  that  the  defendants  had 
accepted  and  used  a portion  of  it ; and  judgment  was  entered  for  the 
plaintiffs  by  the  trial  Judge  for  over  $5,000  for  the  portion  of  the  iron 
used  by  the  defendants,  at  the  contract  price  less  fifteen  per  cent,  for 
inferiority,  as  found  by  the  jury. 

The  trial  Judge  gave  the  plaintiffs  the  costs  of  the  action  and  the  defen- 
dants the  costs  of  the  counter-claim,  and  the  Divisional  Court  (15  0.  R. 
516)  affirmed  the  judgment  and  the  disposition  of  costs. 

The  defendants  appealed  upon  the  question  of  costs  only,  contending  that 
they  had  succeeded  upon  the  issue  as  to  the  quality  of  the  iron,  and 
were  entitled  to  the  costs  of  that  issue. 

The  defendants  had  not  asked  at  the  trial  to  have  judgment  entered  for 
them  upon  such  issue,  nor  was  it  so  entered. 

Held,  by  the  majority  of  the  Court,  that  there  was,  upon  the  evidence, 
“good  cause  ” within  the  meaning  of  Rule  1170  for  depriving  the  defen- 
dants of  the  costs  of  the  issue  found  by  the  jury  in  their  favour,  and 
the  order  of  the  trial  Judge  and  the  Divisional  Court  should  not  be 
interfered  with. 

Per  Hag  arty,  C.  J.  0. — If  the  trial  Judge  did  not  intend  by  his  order  to 
deprive  the  defendants  of  such  costs,  then  the  costs  were  properly  left 
to  follow  the  event,  which  was  in  favour  of  the  plaintiffs  to  the  extent 
of  over  $5,000. 

Per  Burton,  J.  A. — The  defendants,  not  having  applied  for  judgment 
thereon,  were  not  entitled  to  costs  of  the  issue  found  by  the  jury  in 
their  favour. 

Per  Osler  and  Maclennan,  JJ.A. — Although  there  was  no  formal  order 
specifically  depriving  the  defendants  of  costs,  the  trial  Judge  and  the 
Court  below  intended  to  deprive  them  of  costs,  for  good  cause. 

Huxley  v.  West  London  Extension  R.  W.  Co. , 14  App.  Cas.  26,  specially 
referred  to. 


[June  29,  1889. — The  Court  of  Appeal.] 

This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  Divisional  Court  of  the  Queen’s  Bench 
Division,  15  O.  B.  515,  in  respect  to  the  question  of  costs, 
the  appellants  claiming  to  be  entitled  to  such  portion  of 
the  costs  of  the  action  as  related  to  the  issues  upon  which 
they  succeeded,  and  claiming  that  the  plaintiffs’  recovery 
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of  costs  should  be  limited  to  the  issues  upon  which  they 
succeeded. 

By  their  statement  of  claim  the  plaintiffs  claimed 
$13,782.35,  the  price  of  iron  sold  by  the  plaintiffs  to  the 
defendants,  under  a special  contract,  and  in  the  alterna- 
tive damages  for  refusal  to  accept  the  iron.  The  defen- 
dants defended  on  the  ground  that  the  iron  delivered 
was  not  what  they  had  contracted  for,  and  counter- 
claimed for  damages  for  breach  of  contract.  The  plaintiffs 
recovered  judgment  for  $5,523.68  for  such  portion  of 
the  iron  sold  as  the  defendants  had  accepted  and  used, 
and  the  defendants  recovered  judgment  for  $200  upon 
their  counter-claim,  and  the  plaintiffs  were  allowed 
their  costs  of  the  action  and  the  defendants  their  costs  of 
the  counter-claim. 

The  defendants  now  contended  upon  their  appeal  that 
they  had  in  reality  succeeded  upon  the  principal  issues  in 
the  action,  the  plaintiffs  having  succeeded  only  as  to  a 
part  of  the  iron  accepted  by  the  defendants,  and  that  the 
costs  should  be  apportioned  according  to  the  success. 

The  appeal  was  argued  on  the  16th  May,  1889,  before 
Hagarty,  C.J.O.,  Burton,  Osler,  and  Maclennan,  JJ.A. 

Osier , Q,  C.,  and  Watson,  for  the  appellants. 

Robinson,  Q.  C.,  and  Lash,  Q.  C.,  for  the  respondents. 

The  following  authorities,  in  addition  to  those  cited  in 
the  judgments,  were  referred  to  by  counsel  : — hawke  v. 
Brear,  14  Q.  B.  D.  841  ; Wight  v.  Shaw,  19  Q.  B.  D.  396  ; 
Harnett  v.  Vise,  5 Ex.  D.  307  ; Jo7iesv.  Curling,  13  Q.  B. 
D.  262  ; Wilson  v.  McMains,  20  Ir.  R.  582  ; Sparrow  v. 
Hill,  8 Q.  B.  D.  479  ; Prevost  v.  Benett,  2 Price  272  ; Dicks 
v.  Yates,  18  Ch.  I).  76  ; Foster  v.  Great  Western  R.  W.  Co.> 
8 Q.  B.  D.  515  ; Moet  v.  Pickering , 8 Ch.  D.  372  ; Wills  v. 
Carman,  14  A.  R 656 ; McDougall  v.  Hall , 13  0.  R 166  ; 
Abbott  v.  Andrews,  8 Q.  B.  D.  648  ; Johnstone  v.  Cox,  19 
Ch.  D.  17. 
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Judgment  was  delivered  on  the  29th  June,  1889. 

Hagarty,  C.  J.  0. — The  defendants  deny  generally  all 
the  statements  of  claim,  including  the  contract  as  alleged. 
They  admit  they  gave  an  order  for  the  iron.  They  deny 
that  the  plaintiffs  ever  delivered  it  or  any  part  of  it  to 
them.  They  say  that  the  plaintiffs  delivered  a portion,  and 
asked  the  defendants  to  test  the  same,  which  they  did,  and 
it  was  found  of  bad  quality,  and  unfit  for  the  plaintiffs’  pur- 
poses, and  the  defendants  notified  the  plaintiffs  thereof ; 
that  large  portions  of  the  iron  delivered  by  the  plaintiffs 
were  not  according  to  contract,  and  the  defendants  refused 
to  accept  the  same,  and  notified  the  plaintiffs.  The  defen- 
dants deny  they  that  ever  accepted  the  iron  said  to  have 
been  delivered  to  them,  or  any  part  thereof.  They  also 
plead  “ never  indebted”  and  “ payment.” 

They  also  counter-claim  for  damages,  the  plaintiffs  not 
having  furnished  iron  on  certain  orders  for  about  400  tons, 
alleging  damage  by  delay  and  stoppage  of  works,  &c. 

Many  questions  were  put  to  the  jury,  and  their  answers 
thereto  given. 

The  claim  was  for  over  $13,000.  The  jury  found,  in 
substance,  that  the  bulk  of  the  iron  was  not  in  accordance 
with  the  contract ; that  it  was  merchantable,  but  not  up  to 
the  standard  ; that  the  fault  was  in  the  original  manufac- 
ture, (the  plaintiffs  were  not  the  manufacturers)  ; that  the 
defendants  used  a considerable  quantity  of  the  iron,  more 
than  was  necessary  to  make  a fair  test ; that  the  defendants 
were  entitled  to  $200  damages]  on  their  counter-claim. 
They  found  for  the  amount  of  the  goods  actually  received, 
less  15  per  cent,  on  contract  price. 

The  jury  appended  a general  finding  in  favour  of  the 
defendants,  they  to  pay  for  iron  actually  received,  less  the 
15  per  cent. 

After  reciting  the  questions  and  answers,  the  learned 
Chief  Justice  Cameron,  the  trial  Judge,  directed  as  fol- 
lows : 

“ On  the  above  findings,  I direct  that  the  judgment  be 
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entered  for  the  plaintiffs  for  the  said  sum  of  $5,523.68 
with  costs,  and  that  judgment  be  entered  for  the  defen- 
dants on  their  counter-claim  for  $200  with  full  costs ; and 
dismiss  the  plaintiffs’  action  against  the  defendant  Massey 
without  costs.” 

From  the  statements  of  counsel  I infer  that  the  learned 
Chief  Justice  gave  this  judgment  as  to  costs  after  his 
attention  had  been  drawn  to  the  question. 

If  we  have  to  accept  it  as  an  exercise  of  discretion  under 
the  Judicature  Act  “on  good  cause,”  I consider  that  we 
cannot  interfere  with  his  decision. 

The  general  merits  of  the  verdict  on  the  cross-applica- 
tions for  a new  trial  were  disposed  of  in  the  Court  below, 
and  are  not  appealed  against.  All  that  we  are  asked  is  to 
review  his  decision  as  to  costs. 

The  very  full  and  able  arguments  which  have  been 
addressed  to  us  render  it  impossible  to  say  that  there  was 
an  absence  of  good  cause  for  the  decision  arrived  at. 

The  trial  occupied  many  days,  and  involved  an  unusually 
heavy  amount  of  costs.  The  learned  Judge  might  have 
taken  a widely  different  view  as  to  the  plaintiffs’  right  to  the 
general  costs  of  the  cause,  but  I find  it  impossible  to  hold 
that  according  to  his  discretionary  view  of  the  conduct  of 
the  parties,  or  of  the  case,  there  was  not  also  reason  for  the 
eourse  taken.  There  was  “ good  cause”  for  either  course, 
to  be  acted  upon  as  the  Judge  might  think  right. 

The  late  case  in  the  House  of  Lords,  Huxley  v.  West  Lon- 
don Extension  R,  W.  Co.,  14  App.  Cas.  26,  states  the  law  to 
govern  this  case.  Lord  Bramwell  says,  p.  35  : “ The  costs 
of  issues,  notwithstanding  the  change  in  the  law,  still  go 
acording  to  the  findings.”  He  points  out  that  there  was  no 
specific  determinate  issue  found  for  the  defendants.  He 
adds,  “ The  Rule,  by  giving  a discretion  to  the  Judge,  has 
enabled  him  to  do  substantial  justice,  so  that  while  he  could 
not  say,  ‘ I will  apportion  the  costs  according  to  the  actual 
findings,’  he  could  still  say,  the  plaintiff  shall  get  none.’  ” 

Lord  Watson  in  his  judgment,  (concurred  in  bjr  Lords 
Herschell  and  Bramwell,)  after  noticing  that  ts  good  cause” 
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embraces  everything  connected  with  the  conduct  or  insti- 
tution of  the  suit,  and  calculated  to  occasion  unnecessary 
litigation  and  expense,  adds,  “ So  long  as  the  Judge  or 
Court  deal  with  considerations  of  that  kind,  the  sufficiency 
or  insufficiency  of  these  considerations  as  affording  a rea- 
son for  disallowing  costs  are  matters  of  which  they  are 
constituted  sole  arbiters ; they  are  acting  within  their 
jurisdiction,  and  their  decisions  are  final  and  conclusive.” 

As  already  stated,  I think  the  present  case  contained 
facts  which,  according  to  the  light  in  which  the  learned 
Chief  Justice  viewed  them,  constituted  “ good  cause”  for 
the  order  made  by  him,  assuming  such  order  to  have 
been  made  under  the  discretion  allowed  by  the  Judicature 
Act. 

But,  if  the  order  was  not  made  expressly  thereunder,  it 
seems  to  me  to  be  exactl}7  as  the  ordinary  law  would  war- 
rant. 

The  plaintiffs  get  judgment  for  over  $5,000  : that  is  the 
event  of  their  claim,  and  they  get  costs  on  it. 

The  defendants  succeed  on  their  counter-claim  for  $200, 
and  they  are  to  get  full  costs  thereon. 

I agree  with  the  judgment  of  the  Queen’s  Bench  Divi- 
sion on  this: — “ The  defendants  denied  in  toto  their  liability 
to  pay  for  the  goods  which  came  into  their  possession  ; 
the  plaintiffs  have  succeeded  in  establishing  their  right  to 
recover  for  these  goods,  though  at  a reduced  price.  If  the 
defendants  had  paid  a sufficient  sum  of  money  into  Court, 
and  admitted  their  liability,  they  would  have  been  entitled 
to  their  costs,  but  not  having  done  so,  they  must  bear  the 
costs  of  the  action  15  O.  R.  at  p.  532. 

This,  I think,  is  right.  The  plaintiffs  sue  for  $1 3,000 
worth  of  goods.  The  defendants  accepted  and  used  a large 
portion  of  them.  They  could  have  paid  for  these  or 
brought  the  proper  amount  into  Court;  or  they  could  have 
paid  the  whole  contract  price,  and  then  sued  for  and  re- 
covered damages  to  the  full  amount  for  breach  as  to 
quality. 
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They  elected  to  defend  the  case  as  they  did ; they  gave 
-evidence  to  shew  that  all  the  goods  offered  to  them  were 
not  up  to  contract,  including  the  quantity  that  they 
accepted  and  used,  and  on  them  they  obtained  a reduction 
of  15  per  cent.,  the  amount  by  which  they  were  inferior  to 
the  contract  quality. 

In  the  absence  of  any  interference  under  the*  Judicature 
Act  there  would  be  no  reason  why  the  “ event”,  which  was 
over  $5,000  in  their  favour,  should  not  carry  costs.  They 
get  the  full  benefit  of  full  costs  on  the  counter-claim,  in 
which  they  have  succeeded. 

I think  the  appeal  must  be  dismissed. 

Burton,  J.A. — The  plaintiffs  sued  upon  a special  con- 
tract for  the  delivery  of  iron  of  a particular  brand,  or  a 
brand  equal  thereto,  according  to  certain  specifications,  and 
for  damages  resulting  from  the  refusal  of  the  defendants 
to  accept  the  residue  after  receiving  a portion.  And 
they  joined  the  defendant  Massey,  on  the  ground  that 
it  was  asserted  that  he  had  no  authority  to  make  the 
contract,  upon  his  representation  that  he  had  such  author- 
ity. 

The  defendants,  among  other  defences,  alleged  that  iron 
was  delivered  to  them  purporting  to  be  in  pursuance  of 
the  said  agreement  by  the  plaintiffs,  who  requested  them 
to  test  the  same,  which  the  defendants  did,  and  found  it  to 
be  of  a very  inferior  and  bad  quality,  and  unfit  for  the 
purpose  for  which  it  was  ordered,  and  that  this  process  of 
testing  was  repeated  from  time  to  time,  as  fresh  deliveries 
were  made,  at  the  request  of  the  plaintiffs ; and  they  coun- 
ter-claimed. 

After  a long  trial  the  jury  found  that  the  iron  delivered 
was  not  equal  to  the  standard  referred  to  in  the  contract, 
but  they  also  found  that  the  defendants  used  more  of  it 
than  was  necesssary  for  a fair  and  reasonable  test. 

They  found  a verdict  in  favour  of  the  plaintiffs  for  the 
iron  so  used,  at  a reduction  of  15  per  cent,  from  the  con- 
tract price,  and  they  gave  the  defendants  damages  on  their 
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counter-claim  in  consequence  of  the  breach  of  contract  on 
the  part  of  the  plaintiffs  to  deliver  in  accordance  with  the 
contract#  at  $200,  and  they  found  that  Massey  had  authority 
to  enter  into  the  contract. 

Upon  this"  the  learned  Judge  who  tried  the  case  directed 
judgment  to  be  entered  for  the  plaintiffs  for  the  sum  of 
$5,523.68  with  costs ; for  the  defendants  on  their  counter- 
claim for  $200  with  full  costs  ; and  dismissed  the  plaintiffs5 
action  against  the  defendant  Massey  without  costs,  presum- 
ably for  cause. 

None  of  these  directions  are  complained  of,  nor  was  any 
application  made  to  or  any  direction  given  by  the  Judge 
to  deprive  the  defendants  of  the  costs  of  those  issues  on 
which  they  had  succeeded,  and,  as  the  learned  Judge  gave 
them  their  costs  of  the  counter-claim,  the  presumption 
rather  is  that  he  would  not  have  exercised  his  discretion 
adversely  to  the  defendants,  if,  in  fact,  any  circumstances 
existed  constituting  good  cause. 

The  extreme  limit  of  the  Judge’s  power  in  such  a case 
would  have  been  to  deprive  the  defendants  of  the  costs  of 
those  issues — not  to  give  to  the  plaintiffs  the  costs  of  issues 
on  which  they  had  failed. 

We  are,  however,  free  from  any  consideration  of  the 
question  which  has  agitated  the  Courts  for  some  time  past, 
as  to  what  constitutes  “ good  cause”  within  the  meaning  of 
the  Rule.*  The  case  stands  before  us  as  it  would  have 
stood  if  the  Judge  had  made  no  direction  whatever  as  to 
costs ; and  the  question  is  whether  any  means  now  exist 
of  carrying  into  effect  the  rule  by  which,  in  case  of  jury 
trials,  the  costs  are  removed  from  the  discretion  of  the 
Judge,  and  are  to  follow  the  event  except  in  one  case, 
which  is,  if  the  Judge  for  good  cause  shall  otherwise  order. 
It  is  said  that  the  appeal  is  prematurely  brought,  as  it 
should  have  come  before  us  on  appeal  from  the  taxing 
officer  in  the  event  of  his  refusal  to  tax  to  the  defendants 
the  costs  of  the  issues  on  which  the  plaintiffs  have  not 

*See  Con.  Rule  1170  ; Rule  428,  O.  J.  A.,  1881 ; R.  S.  O.,  1877,  ch.  50 
sec.  336. 
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succeeded.  That  would  probably  have  been  the  more 
correct  way  in  which  to  have  raised  the  question  ; but 
where  it  is  stated  by  counsel  on  the  one  side  and  admitted 
by  the  other  that  the  practice  of  the  officer  in  a case  of 
this  kind  is  to  disregard  the  costs  of  the  issues  on  which 
the  defendant  has  succeeded,  and  to  tax  to  the  plaintiffs 
the  full  costs  of  the  cause,  without  any  such  deduction, 
our  refusal  to  entertain  the  question  on  such  a purely 
technical  ground  would  certainly  not  reflect  much  credit 
upon  our  mode  of  administering  justice. 

We  have,  therefore,  to  consider  the  case  in  the  same  way 
as  if  it  had  come  to  us  by  way  of  appeal  from  the  taxing 
officer. 

It  is  clear  from  the  authorities  that,  although  issues  in 
the  old  sense  of  the  word  strictly  used  have  been  done 
away  with,  they  still  remain  in  a similar  sense.  Lord 
Justice  Thesiger,  in  delivering  judgment  in  Myers  v. 
Defries , 5 Ex.  D.  180,  says,  p.  188  : 

“ In  my  opinion,  the  general  costs  of  the  cause  follow  the 
judgment,  but  the  costs  of  the  particular  issues  must  be 
respectively  taxed  in  favour  of  the  party  who  has  suc- 
ceeded on  them.” 

It  is  true,  as  remarked  by  Lord  Bramwell,  in  Ellis 
v.  Desilva,  6 Q.  B.  D.  at  p.  523,  that  under  the  pres- 
ent system  it  may  sometimes  be  a very  difficult  matter 
to  eliminate  the  issues ; yet  they  still  remain  ; and,  as 
remarked  by  the  same  learned  Judge  in  another  case, 
there  is  no  rule  that  the  defendants  shall  get  the  costs 
that  they  have  been  put  to  by  unfounded  allegations 
and  statements  and  attempts  at  proof,  and  the  plaintiff 
shall  get  those  upon  which  he  has  succeeded  ; but  there 
are  many  cases  still  in  which  there  can  be  no  difficulty 
in  ascertaining  what  the  issues  are ; and  this,  it  appears 
to  me,  was  clearly  a case  of  that  kind. 

I ventured  to  say  during  the  argument,  and  was,  I must 
confess,  surprised  to  hear  it  questioned,  that  under  the 
law  as  it  stood  before  the  Judicature  Act  the  plaintiffs 
could  not  recover  anything  upon  the  special  contract,  the 


192 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


goods  not  being  in  compliance  with  it,  but  were  driyen  to 
recover  upon  the  new  contract  implied  by  law  from  the 
defendants  accepting  and  using  the  goods,  and  therefore 
were  driven  to  recover  upon  the  common  counts  ; and  it 
was  only  in  those  cases  where  the  plaintiff  was  endeavour- 
ing to  recover  on  the  common  counts  for  work  done  or 
goods  furnished  under  a special  contract  that  the  defen- 
dant could  claim  a reduction  in  price.  But  when  we  find 
an  author  of  the  eminence  of  Mr.  Mayne  laying  it  down 
as  law  that  that  reduction  could  be  claimed  when  the 
action  is  brought  upon  the  special  contract,  one  is  not  so 
much  surprised  at  an  off-hand  expression  of  opinion,  such 
as  I have  referred  to,  contrary  to  what  I felt  upon  prin- 
ciple must  be  a correct  exposition  of  the  law. 

On  referring  to  the  authorities  cited  by  Mr.  Mayne  in 
support  of  his  position,  they  not  only  fail  to  do  so,  but  are 
directly  opposed  to  it. 

Cousins  v.  Paddon,  2 C.  M.  & R.  547,  one  of  these 
authorities,  shews  that  the  only  remedy  where  the  work 
has  been  done  under  a special  contract,  and  not  in  confor- 
mity with  it,  is  on  the  new  contract  implied  by  law  from 
the  acceptance  of  the  work,  and  therefore  that  there  could 
be  no  recovery  except  upon  a quantum  meruit 

The  other  was  Chapel  v.  Hickes,  2 C.  & M.  214,  where 
there  was  judgment  by  default,  the  declaration  containing 
a count  on  the  special  contract,  and  also  the  common 
counts.  The  j ury  gave  a verdict  for  the  full  amount  of 
the  contract,  but  it  was  set  aside,  Lord  Lyndhurst  remark- 
ing : “ If  the  plaintiff  has  not  performed  the  work  in  the 

manner  which,  by  the  contract,  he  agreed  to  do,  he  cannot 
recover  on  the  contract,  but  must  recover  on  the  other 
counts  of  his  declaration  for  the  work  which  he  has  done.” 
See  also  the  case  of  Read  v.  Rann,  10  B.  & C.  438. 

The  Judicature  Act  has  not  altered  the  law  of  contracts, 
and  a party  can  no  more  recover  upon  a special  contract 
the  conditions  of  which  have  not  been  complied  with  than 
formerly.  Here  the  plaintiffs  attempted  to  recover  upon 
the  special  contract  and  failed,  and  were  entitled  to  recover 
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only  upon  the  new  contract  implied  by  law  to  pay  for  the 
goods  actually  used  what  they  were  reasonably  worth. 

But  there  arises  the  difficulty  of  the  defendants  in  bring- 
ing themselves  within  the  Buie  by  reason  of  their  having- 
failed  to  ask  the  Court  for  judgment  upon  the  issue  on 
which  by  the  verdict  of  the  jury  they  had  succeeded,  the 
plaintiffs  having  failed  upon  the  special  contract.  That 
was  a broad,  clear,  and  distinct  issue,  upon  which,  if  applied 
to,  it  would  have  been  the  duty  of  the  learned  Judge  to  enter 
judgment  in  their  favour.  He  might,  of  course,  if  a case  was 
made  for  it,  have  for  “ good  cause  ” refused  costs  upon  that 
portion  of  the  judgment;  but  with  that  question  we  have 
nothing  to  do. 

The  word  “ event  ” cannot  mean,  I suppose,  the  finding 
of  the  jury  alone,  although  the  answers  to  the  questions 
were  of  such  a character  as  would  have  left  the  learned 
Judge  no  alternative  but  to  enter  judgment  for  the  defen- 
dants upon  that  issue — that  broad  issue  which,  in  the 
absence  of  a recovery  upon  the  new  or  implied  contract, 
would  have  entitled  the  defendants  to  a general  verdict 
and  judgment  in  their  favour. 

Having  omitted  to  ask  for  that  judgment,  the  matter  is 
left  in  an  incomplete  state,  and  upon  the  best  judgment 
I can  form,  there  would  be  nothing  before  the  taxing  officer 
to  warrant  his  regarding  the  event  of  that  issue  as  deter- 
mined in  favour  of  the  defendants  ; and  upon  this  ground 
only,  I think  we  must  dismiss  the  appeal. 

The  reference  in  the  Court  below  to  the  omission  to  pay 
money  into  Court  affects  only  the  right  of  the  plaintiffs 
to  recover  costs.  It  would  have  been  very  difficult  for  the 
defendants  to  decide  on  the  amount  to  pay  in,  and  would 
not  in  any  way  have  diminished  the  expense  at  the  trial, 
although  if  they  had  been  fortunate  enough  to  pay  in 
more  than  the  verdict  of  the  jury,  they  would  have  trans- 
ferred the  costs  of  the  trial  from  their  own  shoulders  to 
the  plaintiffs’,  but  it  is  no  element  in  this  inquiry. 

25 — VOL.  XIII.  O.P.R. 
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Osler.  J.  A. — The  plaintiffs  sued  in  this  action  to  recover 
the  price  of  certain  iron  sold  and  delivered  to  the  defen- 
dants, as  they  alleged,  under  a special  contract ; and  also 
for  damages  for  breach  of  such  contract  by  the  defendants 
in  refusing  to  accept  the  residue  of  the  iron  they  had 
agreed  to  take  under  it. 

Two  issues  at  least  then  clearly  arise : 1st,  whether  the 
plaintiffs  had  performed  their  part  of  the  contract,  in 
regard  to  the  iron  tendered  and  delivered  by  them  being 
the  iron  they  had  contracted  to  sell ; and  if  not,  then  (2) 
what  the  defendants  ought  to  pay  for  that  which  had  been 
actually  delivered  to  them,  and  which  they  had  received 
and  kept. 

The  defendants  wholly  denied  their  liability  for  any- 
thing. They  succeeded  in  defeating  the  plaintiffs’  claim 
for  damages ; but  they  were  found  liable  to  pay  upwards 
of  $5,500  for  the  iron  they  had  actually  received,  being 
the  contract  price  less  a deduction  of  15  per  cent,  for 
inferiority  in  quality.  The  plaintiffs  recovered  judgment 
generally  for  that  amount  “ with  costs.” 

Now,  so  far  as  the  action  is  concerned,  laying  aside  for 
the  moment  the  counter-claim,  it  is  clear  that  the  “ event,” 
in  the  sense  of  the  result  of  the  litigation,  was  in  favour  of 
the  plaintiffs,  and  that,  in  the  absence  of  any  order  by  the 
trial  Judge  depriving  them  of  costs  for  good  cause,  they 
would  be  entitled  to  the  costs  of  the  cause  as  following  the 
event  of  it  in  their  favour.  The  defendants  wrnuld  also  be 
entitled  to  judgment  upon,  and  for  the  costs  of,  the  issues 
or  issue  found  for  them,  to  be  taxed  in  accordance  with  the 
practice.  What  that  practice  formerly  was,  and  what,  so 
far  as  I am  aware,  it  stilfis,  is  thus  stated  by  Cockburn,  C J., 
in  Reynolds  v.  Harris , 3 C.  B.  N.  S.  267,  285  : “ The  party 
who  is  entitled  to  costs  of  the  cause,  is  entitled  to  costs  of 
evidence  applicable  to  any  issue  or  issues  found  for  him, 
although  also  applicable  to  an  issue  or  issues  found  against 
him  ; and  that  the  other  party  is  entitled  only  to  the  costs 
of  evidence  exclusively  applicable  to  an  issue  or  issues  upon 
which  he  has  succeeded.” 
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In  strictness  it  appears  to  me  to  be  indisputable  that  the 
defendants  were  entitled  to  have  judgment  entered  in  their 
favour  upon  the  issue  found  for  them,  and  for  the  costs  of 
that  issue,  to  be  taxed  in  accordance  with  this  practice, 
unless  for  good  cause  the  trial  Judge  or  the  Divisional 
Court  should  think  right  to  deprive  them  of  such  costs. 
If  there  is  nothing  but  a judgment  for  costs  generally,  the 
taxing  officer  can  only  follow  the  form  of  the  judgment 
and  tax  the  costs  in  favor  of  the  party  to  whom  they  have 
been  awarded.  The  cases  of  Baines  v.  Bromley , 6 Q.  B.  D. 
691 ; Ellis  v.  Desilva,  ib.  521  ; Lowe  v.  Holme,  10  Q.  B.  D. 
286  ; Lund  v.  Campbell,  14  Q.  B.  D.  821,  829,  830 ; Shrap- 
nel v.  Lairg,  20  Q.  B.  D.  334,  337,  338,  shew  this,  and 
shew  also  that  the  separate  issues  arising  on  the  claim  and 
counter-claim  should  be  separately  disposed  of,  and  the 
manner  in  which  it  should  be  done  where  a case  is  tried 
by  a j ury,  or  where  by  agreement  the  costs  are  to  abide 
the  event.  But,  although  the  defendants  are  right  in  mov- 
ing as  they  have  done  to  correct  the  judgment  of  the  lower 
Courts,  instead  of  proceeding,  as  it  was  said  they  should 
have  done,  to  a taxation,  and  then  moving  to  review  it, 
the  fate  of  such  a motion  being  already  sealed  by  the  case 
of  Baines  v.  Bromley,  6 Q.  B.  D.  681,  I think  we  ought 
not  to  allow  the  appeal.  It  is  evident  from  what  is  said  in 
the  report  of  the  case  in  15  0.  R.  at  pp.  526,  527,  that  the 
question  of  the  quality  of  the  iron  was  involved  in  both 
the  issues  I have  mentioned,  and  that  on  the  question  of 
damages  the  plaintiffs  failed  on  substantially  the  same  evi- 
dence pro  and  con  which  established  the  quality  and  value 
of  the  iron  for  which  they  have  recovered  in  the  other 
branch  of  their  action.  That  being  so,  they  would  be  en- 
titled to  the  costs  of  such  evidence  as  applicable  to  that 
issue,  although  it  also  applied  to  the  issue  on  which  they 
failed,  and  the  defendants  would  tax  only  those  costs  exclu- 
sively applicable  to  the  issue  as  to  damages.  Although  it 
has  not  been  done  in  a very  formal  way,  I think  it  appears 
that  the  Courts  below  by  rejecting  the  defendants’  motion 
did  intend  to  deprive  them  of  these  costs,  for  what  was 
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deemed  to  be  good  cause.  It  is  true  that  there  is  no  formal 
order  to  that  effect,  but  it  was  effectually  done  |by  the 
refusal  of  the  trial  J udge  and  of  the  Divisional  Court  to 
modify  the  general  judgment  for  the  plaintiffs  ; and  having 
regard  to  the  facts  proved,  the  course  taken  by  the  defen- 
dants previous  to  the  action,  and  the  conduct  of  the  defence, 

I think  it  impossible  to  say  that  there  was  not  good 
cause  for  depriving  the  defendants  of  such  costs  as  they 
might  otherwise  have  been  entitled  to  on  the  issue  as  to 
damages.  The  defendants  contended  that  they  were  en- 
titled to  the  costs  incidental  to  the  several  questions  found 
by  the  jury  in  their  favour,  but  this  is  quite  untenable, 
and  never  was  the  rule  even  when  under  the  former  sys- 
tem the  jury  returned  a special  verdict  or  answered  ques- 
tions submitted  to  them.  Costs  were  only  given  by  the 
statute  and  Rule  of  Court,  apart  from  the  costs  of  the 
cause,  to  a party  succeeding  upon  an  issue.  He  was  not 
entitled  to  costs  of  averments  found  in  his  favour  at  the 
trial  to  be  untrue  : Reynolds  v.  Harris,  supra  ; Huxley  v. 
West  London  Extension  R.  W.  Co.,  14  App.  Cas.  26. 

Such  findings  may  be  important  when  the  case  comes 
before  the  taxing  officer  in  dealing  with  the  particular 
costs  which  the  party  entitled  to  the  general  costs  of  the 
cause  is  entitled  to,  but  if  they  do  not  establish  some  issue 
in  the  cause,  the  party  in  whose  favour  they  are  found 
cannot  tax  anything  under  them. 

It  is  unnecessary  to  say  anything  as  to  the  counter-claim, 
the  judgment  on  which  is  not  complained  of  : the  damages 
recovered  are  said  to  have  been  confined  to  the  special 
damages,  other  than  the  inferior  quality  of  the  goods  sup- 
plied, which  the  defendants  sustained  from  the  plaintiffs’ 
breach  of  contract.  It  is  for  the  taxing  master  to  consider 
what  costs  they  are  entitled  to  under  that  judgment,  and 
to  determine  whether  the  practice  is  the  same  as  that 
which  prevails  in  taxing  the  costs  of  issues  in  the  action. 

I think  the  appeal  must  be  dismissed. 

See  also  Paterson  v.  Harris , 2 B.  & S.  814  ; Traherne  v. 
Gardner,  8 E.  & B.  161. 
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Maclennan,  J.  A. — This  appeal  is  as  to  the  costs  of  the 
action,  the  defendants  the  company  contending  that  the 
plaintiffs  should  be  ordered  to  pay  to  them  the  general 
costs  of  their  defence  and  all  the  costs  of  the  issues  upon 
which  they  succeeded. 

The  action  was  tried  by  a jury,  and  the  disposition  of 
the  costs  must  be  governed  by  the  proviso  at  the  end  of 
the  former  Rule  428,  (now  Rule  1170),  which  requires  that 
in  such  cases  costs  shall  follow  the  event,  unless  upon 
application  made  at  the  trial  for  good  cause  shewn  the 
Judge  before  whom  the  action  is  tried  or  the  Court  shall 
otherwise  order. 

There  was  a claim  and  a counter-claim,  the  latter  being 
for  unliquidated  damages,  and  the  jury  found  a verdict 
for  the  plaintiffs  on  their  claim  for  $5,523.68,  and  for  the 
defendants  on  their  counter-claim  for  $200. 

The  jury  had  answered  fifteen  questions  which  had  been 
submitted  to  them,  and  the  learned  Chief  Justice  Cameron 
thereupon  directed  that  judgment  should  be  entered  for 
the  plaintiffs  for  the  $5,523.68  with  costs,  and  for  the 
defendants  for  $200  on  their  counter-claim  with  full 
costs. 

It  does  not  appear  that  any  application  had  been  made 
to  the  trial  Judge,  either  at  the  trial  or  afterwards,  by 
either  party  to  deal  specially  with  the  costs  for  good  cause 
under  the  Rule,  and  the  learned  Chief  Justice  seems  to 
have  considered  and  disposed  of  them  of  his  own  motion, 
while  considering  what  judgment  he  should  direct  to  be 
entered  upon  the  findings  of  the  jury. 

The  defendants  the  company  afterwards  moved  the 
Divisional  Court  to  set  aside  or  vary  the  entry  of  judg- 
ment for  the  plaintiffs,  and  to  have  a general  verdict 
entered  for  the  company,  and  also  to  vary  the  judgment 
as  to  costs  by  awarding  to  the  company  the  general  costs 
of  defence  and  of  their  counter-claim,  and  also  the  costs  of 
the  issues  on  which  they  had  succeeded,  and  to  limit  the 
costs  to  be  received  by  the  plaintiffs. 

This  motion  was  unsuccessful,  and  was  discharged  with 
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■costs,  the  judgment  of  the  Divisional  Court  being  reported 
in  15  0.  R.  516. 

The  present  appeal  is  from  the  order  of  the  Divisional 
Court,  and  is  confined  to  the  question  of  costs  alone. 

Mr.  Justice  Street,  who  delivered  the  judgment  of  the 
Divisional  Court,  disposes  of  the  question  of  costs  as  fol- 
lows, p.  532  : “ The  award  of  costs  to  the  plaintiffs  has 

been  complained  of  by  the  defendants  ; but  I am  of  opinion 
that  it  is  a perfectly  proper  one  under  the  circumstances  ; 
the  defendants  denied  in  toto  their  liability  to  pay  for  the 
goods  which  came  into  their  possession ; the  plaintiffs  have 
succeeded  in  establishing  their  right  to  recover  for  these 
goods,  though  at  a reduced  price.  If  the  defendants  had 
paid  a sufficient  sum  of  money  into  Court,  and  admitted 
their  liability,  they  would  have  been  entitled  to  their  costs, 
but  not  having  done  so,  they  must  bear  the  costs  of  the 
action.” 

The  great  contention  before  us  was,  that  the  defendants 
had  succeeded  upon  a number  of  issues  which  had  occa- 
sioned a very  large  part  of  the  costs,  and  that  it  was  unjust 
that  they  should  not  be  allowed  the  costs  of  the  issues  on 
which  they  had  succeeded.  They  contended  that  the 
questions  submitted  to  the  jury  and  answered  by  them, 
shewed  the  issues  upon  which  the  respective  parties  suc- 
ceeded, and  were  a safe  and  just  guide  in  determining  the 
costs,  and  that  the  learned  Judge  ought  to  have  so  directed. 

We  need  not  here  discuss  how  the  costs  should  have 
been  taxed  in  this  case  upon  the  judgment  directed  to  be 
entered  upon  the  claim  and  counter-claim,  if  no  special 
order  had  been  made  as  to  costs,  and  if  they  had  been  left 
in  terms  of  the  Rule  428,  to  follow  the  event;  what  the 
event  is  in  such  a case  is  decided  in  the  Court  of  Appeal 
in  England  in  Baines  v.  Bromley , 6 Q.  B.  D.  691,  and 
Shrapnel  v.  Laing , 20  Q.  B.  D.  334  ; and  where  in  the  same 
action  the  jury  found  for  the  plaintiff  with  damages  as 
to  one  cause  of  action  and  for  the  defendant  as  to  other 
and  distinct  causes  of  action,  the  case  Myers  v.  Defries, 
5 Ex.  D.  15  and  180,  shews  that  the  word  “ event”  in  the 
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Rule  must  be  read  distributively.  Lord  Bramwell,  how- 
ever, says  that  “ event”  means  not  merely  the  finding  of 
the  jury  but  the  event  of  the  cause,  and  where  there  are 
several  grounds  of  suit  relied  on,  there  may  be  several 
events. 

So  also  where  specific  determinate  issues  are  found 
by  the  judgment,  the  finding  on  each  such  issue  may  be 
an  event  within  the  Rule,  but  the  answer  of  the  jury  to  a 
question  is  not  necessarily  the  finding  of  an  issue.  See 
Lord  Bramwell’s  judgment,  14  App.  Cas.  at  p.  35,  cited 
below. 

The  question  before  us,  however,  is  not  what  the  event 
is  in  this  case,  for  the  purpose  of  taxation,  nor  what  order 
the  learned  trial  Judge  or  the  Divisional  Court  ought  to 
have  made  on  the  application  of  the  parties,  but  it  is,  in 
my  judgment,  confined  to  this  : Did  the  learned  trial  Judge 
or  the  Divisional  Court  exercise  the  power  conferred  by 
Rule  428  to  dispose  of  the  costs  of  the  action  otherwise  than 
according  to  the  event,  for  good  cause  shewn,  and  if  so, 
was  there  good  cause  upon  which  such  an  order  could  pro- 
perly be  made  ? 

In  the  case  of  Myers  v.  Defries ; already  referred  to,  4 
Ex.  D.  176,  the  Court  of  Appeal  decided  that  the  word 
4t Court”  in  Rule  428  means  “ Divisional  Court,”  and  that  the 
order  as  to  costs  may  be  made  either  by  the  Judge  at  the 
trial  or  by  the  Divisional  Court ; and  in  Huxley  v.  West 
London  Extension  R.  W.  Go.,  14  App.  Cas.  26,  it  was 
decided  that  where  either  the  Judge  at  the  trial  or  the 
Divisional  Court  deals  with  the  question  of  costs  under 
Rule  428,  the  decision  is  final,  and  not  appealable,  unless  it 
proceeds  upon  considerations  which  do  not  constitute 
“ good  cause”  within  the  meaning  of  the  Rule. 

Now,  in  this  case  it  is  the  fact  that  both  the  Judge  at 
the  trial  and  the  Divisional  Court  dealt  with  the  question. 
I incline  to  think  that  a formal  application  to  the  learned 
Judge  at  the  trial  by  one  or  other  of  the  parties  can 
hardly  be  necessary  to  give  jurisdiction  to  deal  specially 
with  the  costs,  and  that  if  he  sees  good  cause  for  making 
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a special  order,  he  may  make  it  of  his  own  motion,  as  part 
of  his  direction  for  judgment  under  Rule  273. 

If  I am  correct  in  this  view,  then  if  there  was  anything 
that  might  be  considered  good  cause  within  the  meaning 
of  the  Rule,  the  learned  trial  Judge’s  decision  as  to  the  costs 
was  final,  unless  his  judgment  in  other  respects  was  set 
aside  or  varied  so  as  to  require  the  costs  to  be  dealt  with 
de  novo. 

But  if  the  trial  Judge’s  order  as  to  costs  was  improper 
for  want  of  jurisdiction  owing  to  the  want  of  an  application, 
then  the  defendants  have  applied  to  the  Divisional  Court 
and  that  Court  has  adjudged  that  the  order  rightly  or 
wrongly  made  by  the  learned  trial  Judge  was  the  proper 
order  to  make. 

I think,  therefore,  that  the  learned  trial  Judge  dealt 
with  the  question  of  costs  for  good  cause  shewn  ; and  if  not, 
that  the  Divisional  Court  had  power  to  deal  and  did  deal 
with  them.  I am  also  of  opinion  that  there  was  good  cause 
upon  which  either  the  Judge  or  the  Court  might  properly 
have  made  the  order.  For  these  reasons  I am  of  opinion 
that  we  have  no  right  to  interfere,  and  that  the  appeal 
should  be  dismissed. 


Appeal  dismissed  with  costs. 
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Re  Moore  v.  Wallace. 

Prohibition — Division  Court — Attachment  of  debts — R.  S.  0.  ch.  51,  sec. 
189 — Absconding  debtor — R S.  O.  ch.  66,  sec.  16 — Payment  to  sheriff' 
of  moneys  attached — Payment  to  Division  Court  cleric. 

Where  money  comes  into  the  hands  of  a Division  Court  clerk  under  a 
garnishee  summons,  and  he  is  made  aware  of  a writ  of  attachment 
under  the  Absconding  Debtors’  Act,  he  must  pay  the  money  to  the 
sheriff  and  not  to  the  primary  creditor,  under  the  provisions  of  sec.  16 
of  the  Absconding  Debtors’  Act,  R.  S.  0.  ch.  66. 

And  where  after  the  service  upon  the  garnishees  of  a Division  Court 
garnishee  summons  a County  Court  writ  of  attachment  was  placed  in 
hands  of  the  sheriff,  and  the  garnishees  paid  the  amount  owing  by  them 
to  the  primary  debtor,  to  the  sheriff,  but  the  Judge  in  the  Division 
Court  ordered  the  sheriff  to  pay  the  money  to  the  Division  Court  clerk, 
and  the  clerk  to  pay  it  out  to  the  primary  creditors  in  the  Division 
Court  : 

Held,  that  the  Judge  was  right  in  ruling  that  the  money  should  have 
been  paid  by  the  garnishees  to  the  Division  Court  clerk  under  sec.  189 
of  the  Division  Courts  Act,  R.  S.  0.  ch.  51,  and  therefore  his  order 
upon  the  sheriff'  to  pay  it  to  the  clerk  could  not  be  interfered  with  ; 
but  the  order  to  pay  out  to  the  primary  creditors  was  contrary  to  sec. 
16  of  the  Absconding  Debtors’  Act ; and  prohibition  to  restrain  the 
clerk  from  so  paying  out  the  money  was  directed. 

[June  22,  1889. — The  Queen’s  Bench  Division .] 

This  was  a motion  on  behalf  of  the  sheriff  of  the  county 
of  Elgin  and  Messrs.  T.  B.  Escott  & Co.,  by  way  of  appeal 
from  a decision  of  Galt,  C.  J.,  in  Chambers,  refusing  to^ 
order  a prohibition  to  issue  to  the  Judge  of  the  County 
Court  of  the  county  of  Elgin,  and  ex  officio  Judge  of  the 
third  Division  Court  of  the  said  county,  and  to  the  clerk 
of  the  said  third  Division  Court,  prohibiting  them  from 
proceeding  to  enforce  the  judgments  given  on  13th  March, 
1889,  in  several  actions  in  the  said  Division  Court,  wherein 
the  several  persons  named  in  the  notice  of  motion  were 
primary  creditors,  one  H.  Wallace  was  primary  debtor, 
and  Messrs.  Wyatt  & Chaplow  were  garnishees,  to  which 
actions  the  appellants  were  added  as  parties  by  order  of 
the  said  Judge. 

The  circumstances  appearing  from  the  papers  filed  were 
as  follows  : 

The  primary  debtor,  Wallace,  carried  on  business  as  a, 
grocer  in  St.  Thomas  until  the  month  of  October,  1888, 
when  he  sold  out  his  stock  in  trade  to  the  garnishees 
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Messrs.  Wyatt  & Chaplow.  On  Saturday  night  the  27th 
October  or  on  the  following  day  he  secretly  removed  with 
his  family  and  all  his  remaining  property  from  St.  Thomas, 
and  his  whereabouts  did  not  appear  to  have  since  been 
discovered,  although  it  was  said  that  he  went  to  Detroit 
in  the  United  States.  At  the  time  of  his  departure 
Messrs.  Wyatt  & Chaplow  owed  him  a balance  of  $256.39 
upon  the  purchase  of  his  stock  in  trade,  and  he  was  in- 
debted to  a large  number  of  persons.  On  Monday  morn- 
ing 2.9th  October  his  absence  was  discovered,  and  it  was 
generally  believed  that  he  had  absconded.  Thereupon 
the  various  persons  who  appeared  in  these  proceedings  as 
the  primary  creditors  severally  took  proceedings  in  the 
third  Division  Court,  within  the  limits  of  which  the  gar- 
nishees resided  and  carried  on  business,  under  the  garnishee 
clauses  of  the  Division  Courts  Act,  for  the  purpose  of 
attaching  in  such  proceedings  the  $256.39  due  by  the 
garnishees  to  the  primary  debtor,  Wallace.  The  garnishees 
were  duly  served  with  summonses  in  these  proceedings 
before  the  3rd  November,  ]888.  On  that  day  Messrs. 
T.  B.  Escott  & Co.,  creditors  of  Wallace  to  the  amount  of 
about  $256,  took  proceedings  in  the  County  Court  of  the 
county  of  Middlesex,  under  the  provisions  of  the  Abscon- 
ding Debtors’  Act,  and  issued  a writ  of  attachment  against 
Wallace  as  an  absconding  debtor  directed  to  the  sheriff  of 
the  county  of  Elgin,  in  whose  hands  it  was  placed  for 
execution  on  5th  November. 

Under  this  writ  the  sheriff  claimed  from  the  garnishees 
Messrs.  Wyatt  & Chaplow,  the  amount  due  by  them  to 
to  Wallace,  and  they  thereupon  paid  it  to  him. 

The  garnishee  actions  in  the  Division  Court  came  up 
for  hearing  before  the  Judge  on  the  5th  December,  1888, 
and  Mr.  Wyatt,  one  of  the  garnishees,  upon  being  sworn, 
stated  that  at  the  time  he  was  served  with  the  garnishee 
summonses  his  firm  owed  Wallace  $256.39,  and  that  some 
time  afterwards  the  sheriff’s  deputy  came  to  him  telling 
him  that  he  had  a writ  of  attachment,  and  claimed  the 
balance  due  Wallace  under  it,  and  that  thereupon  he  paid 
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the  amount  to  the  sheriff  upon  his  undertaking  to  pay  it 
to  the  persons  properly  entitled,  and  to  hold  him  harm- 
less. The  receipt  was  as  follows  : 

“ Received  from  Messrs.  Wyatt  & Chaplow  the  sum  of 
$256.39  due  H.  Wallace,  which  I agree  to  apply  as  by  law 
required. 

(Signed)  “ Dugald  Brown, 

“ Sheriff y 

Upon  these  facts  appearing,  the  Judge  adjourned  the 
cases,  and  made  an  order  that  the  sheriff  and  Messrs.  T.  B. 
Escott  & Co.  should  be  added  as  parties  defendants  in 
each  of  the  nine  garnishee  cases,  and  should  be  served  with 
an  ordinary  summons  to  appear  at  the  next  regular  sit- 
tings of  the  Division  Court,  and  with  a copy  of  the  order 
adding  them  as  parties. 

On  the  21st  January,  1889,  an  order  was  made  in  each 
of  the  garnishee  cases,  reciting  that  Wallace  had  absconded 
either  before  or  after  the  issue  of  the  summons  in  each 
case,  and  ordering  service  of  the  summons  for  him  substi- 
tutionally  by  serving  it  on  the  garnishee  Wyatt.  In  the 
meantime  two  other  creditors  of  Wallace  had  issued  writs 
of  attachment  out  of  the  County  Court  of  Middlesex 
against  Wallace  as  an  absconding  debtor,  and  had  placed 
their  writs  in  the  hands  of  the  sheriff  of  Elgin. 

On  the  18th  February,  1889,  the  garnishee  matters  came 
up  for  hearing  before  the  Judge.  A solicitor  appeared  on 
behalf  of  the  sheriff*  and  Messrs.  T.  B.  Escott  & Co.  and 
objected  to  the  jurisdiction  of  the  Court  under  the  circum- 
stances to  make  any  order  against  his  clients,  and  filed  a 
notice  disputing  the  jurisdiction  of  the  Court.  The  Judge 
then  took  the  matter  into  consideration,  and  on  the  13th 
March,  1889,  made  an  order  adjudging  that  the  primary 
debtor  was  indebted  to  each  of  the  primary  creditors  in  the 
amount  claimed  with  costs ; that  the  garnishees  “ were  and, 
are”  indebted  to  the  primary  debtor  in  the  sum  of  $256.39 
which  was  properly  attachable  for  the  payment  of  the 
debts  due  the  primary  creditors ; that  the  sheriff  held  that 
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sum  for  the  use  of  the  garnishees,  and  should  pay  to  the 
clerk  of  the  Division  Court  so  much  of  it  as  should  be 
necessary  to  satisfy  the  claims  of  the  primary  creditors ; 
adjudging  also  that  the  claim  of  Messrs.  T.  B.  Escott  & Co. 
to  the  money  was  void  as  against  the  primary  creditors ; 
and  finally  ordering  that  the  clerk  of  the  Division  Court, 
before  paying  the  money  over  to  the  primary  creditors, 
should  take  from  each  of  them  a bond  conditioned  for  the 
repayment  of  the  amount  in  case  an  order  should  be  made 
to  that  effect  under  the  196th  section  of  the  Division 
Courts  Act;  and  orders  dated  the  15th  March,  1889,  were 
made  in  each  of  the  nine  garnishee  actions  attaching  the 
money  in  the  sheriff’s  hands  to  satisfy  the  judgment 
recovered  in  each  case. 

On  the  1st  March,  1889,  after  the  argument  and  before 
judgment  was  delivered,  judgments  were  entered  by  Messrs. 
T.  B.  Escott  & Co.  and  two  other  creditors  in  the  actions 
which  they  had  begun  by  writs  of  attachment,  and  writs 
of  H.  fa.  goods  were  on  the  same  day  placed  in  the  hands 
of  the  sheriff. 

On  the  20th  March,  1889,  notice  of  motion  on  behalf  of 
the  sheriff  and  Messrs.  T.  B.  Escott  & Co.  was  given  to 
the  Judge,  the  clerk,  and  each  of  the  primary  creditors, 
for  an  order  prohibiting  them  from  proceeding  to  enforce 
the  judgments  given  on  13th  March,  1889,  by  the  Judge, 
and  prohibiting  the  sheriff  from  pa}dng  the  money  in  his 
hands  to  the  primary  creditors,  upon  the  grounds:  1.  That 
Wallace  was  an  absconding  debtor  at  the  time  the  gar- 
nishee proceedings  were  f taken,  and  that  proceedings 
against  him  should  have  been  under  the  Absconding 
Debtors’  Act,  and  not  under  the  garnishee  clauses  ; 2. 
That  the  sheriff  is  required  by  law  to  distribute  the 
moneys  in  his  hands  under  the  Act  respecting  Absconding 
Debtors  and  the  Creditors’  Relief  Act ; 3.  That  the  Judge 
exceeded  his  jurisdiction  in  ordering  the  sheriff  to  pay  the 
moneys  in  his  hands  to  the  clerk  of  the  Division  Court, 
as  he  was  not  made  a party  to  the  garnishee  proceedings 
until  after  he  had  collected  the  money,  and  he  then  held 
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it  to  be  distributed  under  the  Absconding  Debtors’  Act ; 4. 
That  the  effect  of  the  order  was  to  give  the  primary  credi- 
tors priority  over  the  attaching  creditors  contrary  to  the 
provisions  of  the  Acts  above  referred  to ; 5.  Because 
the  Judge  exceeded  his  jurisdiction  in  barring  T.  B. 
Escott  & Co. 

The  motion  for  prohibition  was  argued  before  Galt,  C.  J., 
in  Chambers,  on  the  5th  April,  1889,  and  judgment  was 
■delivered  by  him  on  the  16th  April,  1889,  dismissing  the 
motion  upon  the  ground  that  the  matters  adjudicated  upon 
by  the  Judge  of  the  Court  below  were  matters  of  fact 
within  his  jurisdiction,  and  that  the  sheriff  must  be  taken 
to  have  received  the  $256.39  not  under  the  writ  of  attach- 
ment, but  to  be  applied  in  any  manner  required  by  law, 
and  consequently  that  he  was  bound  to  pay  it  over  to  the 
clerk  of  the  Division  Court,  when  the  Judge  had  decided 
the  primary  creditors  to  be  the  persons  entitled  to  it ; that 
the  character  in  which  the  sheriff  held  the  money  was  a 
matter  within  the  jurisdiction  of  the  Judge. 

From  this  decision  the  sheriff  and  Messrs.  T.  B.  Escott 
<&  Co.  now  appealed  to  the  Divisional  Court  upon  the 
grounds  appearing  in  the  affidavits  and  papers  filed,  and 
the  appeal  was  argued  on  the  21st  May,  1889,  before 
Falconbridge  and  Street,  JJ. 

Aylesworth,  for  the  appeal. 

John  Farley , for  the  primary  creditors  in  the  Division 
Court  proceedings,  contra. 

On  the  22nd  June,  1889,  the  judgment  of  the  Court  was 
delivered  by 

Street,  J. — It  is  to  be  regretted  that  so  much  time 
should  have  been  occupied  and  so  large  an  amount  of  costs 
should  have  been  incurred  in  a struggle  over  what  appears 
to  come  down  to  nothing  more  than  a mere  matter  of 
form  ; for  it  appears  clear  that  the  money  in  question  must, 
in  any  view  of  the  matter,  ultimately  come  into  the 
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hands  of  the  sheriff  for  distribution  under  the  Absconding 
Debtors’  Act  or  the  Creditors’  Belief  Act. 

None  of  the  creditors  of  Wallace  who  proceeded  under 
the  garnishee  clauses  of  the  Division  Courts  Act  were 
judgment  creditors  at  the  time  Wallace  disappeared,  and 
the  summonses  they  issued  were  all  issued  under  the 
185th  section  of  the  Division  Courts  Act,  B.  S.  0.  ch.  51. 
The  effect  of  the  service  of  such  a summons  upon  the  gar- 
nishee is  declared  by  the  189  th  section  to  be  to  attach  and 
bind  in  his  hands,  subject  to  the  rights  of  other  parties,  the 
debts  ought  to  be  garnished,  from  the  time  of  the  service 
until  a final  decision  made  on  the  hearing  of  the  summons ; 
and  any  'payment  of  the  debt  by  the  garnishee  during  such 
period , to  any  one  other  than  the  primary  creditor , or  into 
Court  for  satisfying  his  claim  shall , to  the  extent  of  the 
claim  be  void , and  the  garnishee  shall  be  liable  to  pay  the 
same  again  to  the  extent  of  the  claim  to  satisfy  the  same, 
unless  the  Judge  otherwise  orders. 

There  appears  to  be  nothing  in  the  Absconding  Debtors’ 
Act  which  affects  the  liability  of  a garnishee  under  this 
section,  or  relieves  him  from  the  obligation  imposed  on 
him  by  the  service  upon  him  of  a garnishee  summons. 
But  under  the  16th  section  of  the  Absconding  Debtors’  Acty 
B.  S.  O.  ch.  66,  if  the  sheriff  who  holds  a writ  of  attach- 
ment against  an  absconding  debtor  finds  in  the  hands  of 
the  clerk  of  a Division  Court  any  money  which  has  been 
paid  into  Court  under  a garnishee  summons  under  the 
Division  Courts  Act,  he  is  authorized  to  recover  it  from  the 
clerk. 

The  Act  does  not  expressly  state  whether  it  is  intended 
to  relate  to  moneys  due  the  absconding  debtor  which  have 
been  garnished,  or  moneys  due  by  him  to  a primary  debtor 
which  have  been  garnished  and  paid  in  by  the  absconding 
debtor,  but  it  appears  clearly  from  the  context  to  cover 
the  former.  The  Absconding  Debtors’  Act  then  appears 
to  allow  the  garnishee  proceedings  in  the  Division  Court 
to  proceed  without  interference  until  the  money  is  paid 
into  the  clerk’s  hands ; then  it  authorizes  the  sheriff  under 
the  writ  of  attachment  to  step  in  and  claim  it. 
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The  Act  certainly  seems  lame  in  this  particular,  for  it 
would  apparently  allow  the  garnishee  to  pay  the  money 
direct  to  the  primary  creditor,  and  the  sheriff  could  not 
prevent  his  doing  so,  although  under  the  Creditors’  Relief 
Act,  sec.  37,  sub-sec.  6,  a creditor  who  has  recovered  a debt 
under  a garnishee  order  pending  proceedings  under  that 
Act  is  liable  to  pay  it  again  to  the  sheriff  to  be  distributed 
under  the  provisions  of  the  Act.  However,  there  appears 
to  be  no  doubt  that  when  the  money  gets  into  the  hands 
of  a Division  Court  clerk  under  a garnishee  summons, 
and  he  is  made  aware  of  a writ  of  attachment  under  the  Ab- 
sconding Debtors’  Act,  he  must  pay  the  money  to  the  sheriff 
and  not  to  the  primary  creditor.  If  then  the  garnishees, 
Messrs.  Wyatt  & Chaplow,  instead  of  paying  this  $256.39 
to  the  sheriff,  had  paid  it  to  the  clerk  of  the  Division 
Court,  the  sheriff  might  at  once  have  gone  to  the  clerk  of 
the  Division  Court  and  insisted  upon  having  it,  under  the 
16th  section  of  the  Absconding  Debtors’  Act.  I do  not 
think  it  could  be  held  that  the  mere  fact  that  a writ  of 
attachment  has  been  issued  under  that  Act  does  away 
with  and  puts  an  end  to  garnishee  proceedings  then  pend- 
ing, or  interferes  with  the  course  of  them  down  to  the  time 
when  the  money  is  paid  into  Court.  To  hold  this  would 
be  to  do  violence  to  the  provisions  of  the  189th  section  of 
the  Division  Courts  Act,  without  any  authority  for  so  doing 
under  any  of  the  provisions  of  the  Absconding  Debtors’ 
Act. 

The  Judge  of  the  County  Court  had  power  under  the 
197th  section  of  the  Division  Courts  Act  to  add  the  sheriff 
and  Messrs.  Escott  & Co.  as  parties  to  the  garnishee  pro- 
ceedings. He  ascertained  then  fully  the  nature  of  their 
claims,  viz.,  that  a writ  of  attachment  at  the  suit  of  Messrs. 
Escott  & Co.,  issued  by  the  County  Court  of  Middlesex, 
was  in  the  hands  of  the  sheriff,  and  that  the  sheriff,  having 
claimed  the  money  due  from  Wyatt  & Chaplow  under  this 
writ  of  attachment,  had  actually  received  it  from  them 
He  had,  no  doubt,  I think,  upon  this  state  of  things,  power 
to  say  that  Wyatt  & Chaplow  should  in  strictness  have 
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paid  the  money  to  the  clerk  of  the  Division  Court  instead 
of  to  the  sheriff,  and  that  they  must  do  so  in  order  to  dis- 
charge themselves  from  liability  under  the  189th  section  ; 
but,  seeing  that  the  clerk  of  the  Division  Court  upon 
receiving  the  money  must  at  once  have  paid  it  back  to  the 
sheriff  under  the  16th  section  of  the  Absconding  Debtors’ 
Act,  it  is  difficult  to  escape  the  conclusion  that  the  simplest 
course  to  have  followed  would  have  been  for  the  Judge  to 
have  exercised  the  discretion  given  by  the  last  line  of 
section  189,  and  ordered  that  under  the  circumstances,  the 
money  having  reached  the  proper  hands,  though  not  by 
means  of  the  proper  channel,  the  payment  should  be  treated 
as  having  the  same  effect  as  if  the  money  had  been  paid 
into  Court. 

The  Judge,  however,  appears  to  have  thought  it  better 
that  the  money  should  go  into  the  hands  of  the  clerk  of 
the  Court,  and  has  ordered  the  sheriff  to  pay  it  to  him, 
and  in  doing  so,  he  has,  in  my  opinion,  acted  within  his 
iurisdiction.  He  has  also  adjudged  that  the  claim  of 
Messrs.  Escott  & Co.  to  the  said  money  is  void  as  against 
the  primary  creditors.  If  this  adjudication  could  be  held 
as  going  to  the  extent  of  declaring  that  no  part  of  the 
money  in  question  should  be  paid  through  any  channel  to 
Messrs.  Escott  & Co.,  I should  certainly  hold  that  the 
learned  Judge  had  exceeded  his  jurisdiction  in  so  holding ; 
but  I think  it  may  well  be  read  as  adjudging  that  as  be- 
tween Messrs.  Escott  & Co.  and  the  primary  creditors  in 
those  'proceedings,  Messrs.  Escott  & Co.  should  not  be 
entitled  to  recover  the  money  from  the  garnishees  or  the 
clerk  of  the  Division  Court. 

The  order  of  the  learned  Judge,  however,  goes  on 
impliedly  to  authorize  the  clerk  of  the  Division  Court  to 
pay  the  money  which  the  sheriff  is  directed  to  pay  in,  out 
to  the  different  primary  creditors  who  have  garnished. 
With  great  respect,  I think  that  in  authorizing  this  the 
learned  Judge  has  authorized  the  doing  of  something 
contrary  to  the  provisions  of  sec.  16  of  the  Absconding 
Debtors’  Act.  His  judgment  states  that  the  sheriff*  had 
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this  writ  of  attachment  in  his  hands,  and  although  the 
writ  was  not,  perhaps,  formal ly  produced  in  Court  by  the 
sheriff,  it  appears  to  have  been  admitted  on  all  hands  that 
he  had  such  a writ  in  his  hands.  The  learned  Judge  says 
in  his  judgment  that  no  proof  was  given  that  Wallace  had 
really  absconded  from  the  country ; but  the  writ  of  attach- 
ment was  conclusive  evidence  of  that  as  against  the  parties 
claiming  adversely  to  it  before  him,  and  it  was  unneces- 
sary to  prove  it  so  long  as  the  writ  remained  in  force. 
This  being  so,  the  learned  Judge  was  going  beyond  his 
jurisdiction  in  questioning  the  validity  of  the  writ  of 
attachment  upon  this  ground,  and  in  authorizing  the  money 
to  be  paid  by  the  clerk  to  the  primary  creditors  instead  of 
to  the  sheriff,  to  whom  the  Absconding  Debtors’  Act  gives 
it. 

The  order  which  directs  the  sheriff  to  pay  the  money  to 
the  clerk  of  the  Division  Court,  being  within  the  Judge’s 
jurisdiction,  cannot  be  interfered  with  ; but  an  order  should 
be  issued  prohibiting  the  clerk  from  paying  over  under 
the  Judge’s  order  any  of  the  money  so  paid  in,  to  any  of 
the  persons  named  as  primary  creditors.  This  will  leave  the 
money  in  the  clerk’s  hands  subject  to  whatever  liabilities 
he  may  be  under  by  law  to  pay  it  to  the  sheriff  under  the 
16th  section  of  the  Absconding  Debtors’  Act,  or  the  37th 
section  of  the  Creditors’  Relief  Act. 

The  several  primary  creditors  seem  to  have  been  the 
contesting  parties  upon  the  motion  in  Chambers  and  the 
appeal,  and  as  they  appeared  by  counsel  to  support  the 
order,  they  should  pay  the  costs  of  the  motion  for  prohi- 
tion  and  of  the  appeal. 
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Ford  v.  Landed  Banking  and  Loan  Company. 

Administrator  ad  litem — Rule  311. 

K •’  f •<)  1 | 

The  plaintiff  claimed  from  the  defendants  a sum  of  money,  part  of  which 
had  been  deposited  by  E.  P. , and  part, ,>by  the  plaintiff  herself,  but  all 
in  the  name  of  E.  B. , who  was(,a  jion-.existent  person.  E.  P.  died 
intestate  before  this  action  was  brought, iiand  no  letters  of  administra- 
tion to  his  estate  having  issued,  the  .plaintiff  applied  under  Rule  311 
for  the  appointment  of  an  administrator  ad  litem. 

The  Court  refused  to  make  an  appointment. 

Meir  v.  Wilson,  13  P.  R.  33,  approved  of  and  followed. 

[June  22,  1889. — The  Queen's  Bench  Division.] 

This  was  an  action  by  a married  woman  to  recover  from 
the  defendants,  who  were  bankers,  the  sum  of  $1,150, 
which  the  plaintiff  alleged  she  had  deposited  with  the 
defendants,  but  not  in  her  own  name.  The  defendants 

I \ < ! ! > 

wmre  willing  to  pay  over  the  moneys  to  the  person  entitled, 
and  submitted  to  the  order  and  direction  of  the  Court. 

The  action  came  on  for  trial  before  Armour,  C.  J.,  at 
Hamilton  on  the  23rd  April,  1889.  , , 

It  appeared  in  evidence  that  the  $1,150  was  deposited 
with  the  defendants  in  three  separate  deposits,  the  first 
being  made  by  a person  who  signed  his  name!  " Edward 
Bennett,”  and  the  other  two  by  the  plaintiff.  The  account 
was  entered  by  the  defendants  in  the  name  of  Edward 
Bennett,  and  a pass-book  was  issued  with  that  name  upon 
it,  which  book  was  produced  by  the  plaintiff  when  she 
made  the.  two  subsequent  deposits,  which  were  also  credi- 
ted to  “ Edward  Bennett.”  Tim  plaintiff’s  story  was,  that 
she  desired  to  conceal  from  some  of  her  relations  the  fact 
that  she  had  this  money,  and  therefore  had  it  deposited 
in  the  name  of  a deceased  son  by  a former  marriage,  whose 
name  was  Edward  Bennetto — not  Bennett.  The  first 
deposit  was  made,  as  was  shewn,  by  her  son-in-law,  one 
Enoch  Pennington,  who  died  before  this  action  was  brought. 
It  was  Pennington  who  signed  the  name  “ Edward  Ben- 
nett.” Pennington  died  without  a will,  and  letters  of 
administration  to  his  estate  had  not  issued. 
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Armour,  C.  J.,  declined  upon  the  evidence  submitted  to 
him  to  direct  that  the  money  should  be  paid  to  the  plain- 
tiff, and  ordered  that  the  trial  should  be  adjourned  on  the 
ground  that  the  action  was  defective  for  the  want  of  a 
personal  representative  to  the  estate  qf  Enoch  Pennington. 
He  gave  the  plaintiff  leave  to  apply. , to  the  Divisional 
Court  to  appoint  an  ad m i nistra,to r fid  litem. 

On  the  8th  May,  1889,  the  plaintiff*  gave  the  defendants 
notice  that  a mofion  would  be  made  on  her  behalf  at  the 
sittings  of  the  Divisional  Court  beginning  on  the  20th 
May,  1889,  for  an  order  appointing  an  administrator  ad 
litem  to  the  estate  of,  Enoch  Pennington,  and  adding  such 
administrator  as  a defendant  and  dispensing  with  secu- 
rity, &c. 


On  the  22nd  Ma}7,  ,1889,  the  motion  came  on  to  be  heard 
before  Falconbridge  and  Street;  JJ. 

Carscallen,  for  the  plaintiff. 

MacKelcan,  Q.  C.,  for  the  defendants,  did  not  oppose  the 
motion,  but  referred  the  Court  to  the  provisions  of  Con. 
Rule  311,  and  R.  S.  0.  ch.  50,  sec.  53;  and  also  to  the 
authorities  which  are  cited  in  the  judgment. 


On  the  22nd  June,  1889,  the  judgment  of  the  Court  was 
delivered  by 


Falconbridge,  J. — Application  under  Rule  311  to  appoint 
an  administrator  ad  litem  to  the  estate  of  Enoch  Penning- 
ton. , 

f It  was  not  claimed  at  the  bar  that  we  had  any  right  under 
the  circumstances  of  this  case  to  appoint  a person  to  repre- 
sent the  estate  of  Enoch  Pennington  under  Rule  310, 
although  at  first  sight  its  provisions  might  have  seemed 
applicable.  , , 

There  is  a query  appended  to  Re  Chambliss  and  Canada 
Life  Assurance  Co.,  12  P.  R.  649,  as  to  whether  it  is  pro- 
per to  actually  commence  the  action  before  making  the 
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application.  In  that  case,  which  was  a proceeding  by  a 
mortgagee  to  sell  the  land  mortgaged,  it  appeared  that 
general  administration  was  not  required,  for  if  the  land 
realized  sufficient  to  pay  the  company’s  claim,  there  would 
be  no  resort  to  the  estate  of  deceased. 

And  in  Cameron  v.  Phillips , 13  P.  R.  78,  the  deceased 
mortgagor  left  no  estate  whatever  except  the  equity  of 
redemption  sought  to  be  foreclosed. 

We  think  the  Rule  and  its  application  were  properly 
defined  in  Meir  v.  Wilson,  13  P.  R.  33,  and  that  we  must 
leave  the  case  where  the  Chief  Justice  left  it  at  the  trial. 
The  plaintiff  will  have  leave  to  add  as  a party  defendant 
the  person  who  will  obtain  through  the  Surrogate  Court 
letters  of  administration  to  the  estate  of  Enoch  Penning- 
ton. 

There  is  no  necessity  for  making  any  disposition  of  the 
costs  of  this  motion,  as  plaintiff's  counsel  agrees  that  the 
defendant  company,  who  are  only  defending  to  secure  the 
protection  of  the  Court,  must  in  any  event  have  their 
costs. 
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Bank  of  Hamilton  v.  Stark  et  al. 

Postponing  trial — Terms  of  order — Securing  debt — Rule  681. 

In  ordering  the  postponement  of  a trial  the  Master  in  Chambers  has  a 

discretion  under  Rule  681  to  impose  terms. 

And  where,  upon  the  defendants’  application  to  postpone  the  trial,  the 

Master  so  ordered  upon  their  giving  security  for  part  of  the  amount 

sued  for  : 

Held,  that  the  term  was  properly  imposed. 

[September  24,  1889. — Boyd,  C.] 

This  was  an  appeal  by  the  defendants  from  such  part  of 
an  order  of  the  Master  in  Chambers,  made  upon  the  defen- 
dants’ application,  postponing  the  trial  on  the  ground  of 
the  illness  of  a material  witness,  as  directed  that  the 
defendants  should  give  security  in  the  sum  of  $1,200,  the 
plaintiffs’  claim  being  on  promissory  notes  to  the  amount 
of  $3,000. 

The  appeal  was  argued  in  Chambers  on  the  23rd  Sep- 
tember, 1889. 

JD.  Henderson , for  the  appellants,  argued  that  the  order 
should  have  been  made  unconditionally. 

W.  M.  Douglas , for  the  plaintiffs,  contended  that  the 
term  of  giving  security  was  properly  imposed  upon  the 
defendants,  the  defence  being  of  a doubtful  character,  and 
the  defendants  not  having  examined  de  bene  esse  the 
witness  on  account  of  whose  illness  the  postponement  was 
sought,  at  a time  when  they  might  have  done  so,  the  wit- 
ness being  now  too  ill  to  be  examined. 

Judgment  was  delivered  on  the  24th  September,  1889. 

Boyd,  C. — The  order  made  by  the  Master  is  one  within 
his  discretion  : Rule  681  ; and  under  the  old  practice  it 
was  a frequent  term  to  impose  on  a defendant  that  he 
should  bring  the  money  sued  for  or  a part  of  it  into 
Court.  No  sufficient  reason  has  been  shewn  for  changing 
what  has  been  done ; and  the  appeal  is  dismissed  with 
costs  in  the  cause  to  the  plaintiffs. 
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Latour  v.  Smith. 


Costs — Taxation — Costs  of  unnecessary  proceedings  or  witnesses — Discretion 
off  taxing  officer — Rules  1195 , 1215 — Costs  of  praecipe  order. 


By  the  judgment  on  further  directions  the  plaintiffs  were  awarded  the 
costs  of  the  action  and  reference.  Upon  appeal  from  the  taxation  of 
such  costs  the  defendant  contended  that  the  plaintiffs  should  not  be 
allowed  the  costs  of  attendances  and  witnesses  in  the  Master’s  office 
relating  to  items  in  the  account  in  question  as  to  which  the  plaintiffs 
failed. 

Held,  that  the  plaintiffs  were  entitled  to  all  the  costs  properly,  fairly,  and 
reasonably  incurred  upon  the  reference,  but  not  to  costs  of  unnecessary 
proceedings  or  witnesses  ; and  costs  of  witnesses  called  to  establish 
something  on  which  the  party  calling  them  failed  were  in  the  discretion 
of  the  taxing  officer. 

Rules  1195  and  1215  considered. 

Held,  also,  that  upon  taxation  only  one  attendance  should  be  allowed  on 
obtaining  a praecipe  order. 

[September  24,  1889. — Boyd,  C.] 


This  was  an  appeal  by  the  defendant  from  the  rulings 
of  a local  officer  at  Ottawa,  upon  taxation  of  the  costs  of 
the  plaintiffs  of  this  action ; the  chief  ground  of  appeal 
being  that  the  plaintiffs^  had  been  erroneously  allowed 
costs  pertaining  to  items  in  an  account  as  to  which  the 
plaintiffs  failed  upon  the  reference,  the  plaintiffs  by  the 
judgment  on  further  directions  being  given  costs  of  the 
action  and  reference. 

There  were  several  other  grounds  of  appeal,  one  of  them 
being  that  the  officer  had  improperly  taxed  to  the  plaintiffs 
$1,  for  “attending  to  bespeak  and  for”  a praecipe  order  for 
production  of  documents. 


The  appeal  ’was  argued  in  Chambers  on  the  23rd  Sep- 
tember, 1889. 

Middleton , for  the  appeal. 

Langton,  contra. 


Judgment  was  delivered  on  the  24th  September,  1889. 


XIII.] 


LATOUR  Y.  SMITH. 


215 


Boyd,  C. — The  judgment  on  further  directions,  giving 
the  plaintiffs  the  costs  of  the  litigation,  means  that  they 
are  to  get  all  costs  properly,  fairly,  and  reasonably  incur- 
red upon  the  reference,  but  not  that  he  is  to  tax  costs  of 
unnecessary  proceedings  or  witnesses.  The  Court  has 
determined  that  there  is  to  be  no  set-off*  of  costs  or  appor- 
tionment of  them,  but  it  is  left  for  the  taxing  Master  to 
see  that  the  unsuccessful  litigant  has  not  to  bear  costs 
improperly  or  unnecessarily  incurred.  That  is  provided 
for  by  Chancery  General  Order  306,  (now  Rule  1215)  with 
which  Rule  1195  is  in  pari  materia.  The  number  of 
witnesses  to  be  allowed  to  prove  a point  is  usually  a mat- 
ter within  the  discretion  of  the  Master,  and  so  as  to  wit- 
nesses called  to'  establish  something  on  which  the  party 
calling  them  fails.  It  is  for  the  Master  to  exercise  his 
judgment  in  allowing  or  disallowing  such  items,  and  he  is 
not  to  tax  them  all  indiscriminately  merely  on  the  ground 
that  costs  generally  are  given  to  the  party  taxing. 

On  another  point  complained  of,  it  is  not  usual  to  allow 
two  attendances  in  procuring  orders  of  course,  even 
though  the  charge  appears  under  the  formnla  “ attending 
to  bespeak  and  for.” 

Enough  appears  on  the  appeal  to  warrant  a reference  of 
the  matters  complained  of  to  the  taxing  officer  at  Toronto. 
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Girvin  y.  Burke. 

Burke  v.  Girvin  and  Spence. 


Consolidation  of  actions — Conduct  of  consolidated  cause — Priority  in  time — 
Burden  of  proof — Scope  of  actions. 

In  determining  which  party  is  to  have  the  conduct  of  a consolidation  of 
two  cross-actions  the  main  indicia  to  be  regarded  are  : Which  action  was 
first  begun  ? Upon  whom  does  the  chief  burden  of  proof  lie  ? Which 
action  is  the  more  comprehensive  in  its  scope  ? 

And  where  G.  first  sued  B,  for  cancellation  and  delivery  up  of  four 
promissory  notes  made  by  G.  and  S.  jointly  to  B.,  and  also  for  cancel- 
lation of  an  agreement  in  relation  to  which  the  notes  were  given and 
B.  afterwards  sued  G.  and  S.  upon  three  of  the  four  notes  in  question ; 
and  substantially  the  same  issues  were  raised  in  both  actions,  the 
making  of  the  notes  being  admitted  by  G.  and  S.  in  the  pleadings,  the 
actions  were  consolidated,  and  G.  was  allowed  to  proceed  with  his 
action,  $.  being  added  as  a party  to  it. 

[September  24,  1889. — Boyd , C.] 

In  Girvin  v.  Burke  the  writ  of  summons  was  issued  on 
the  28th  March,  1889 ; statement  of  claim  delivered  on 
the  21st  May,  1889  ; statement  of  defence  on  the  29th  May, 
1889. 

In  Burke  v.  Girvin  and  Spence  the  writ  of  summons 
was  issued  on  the  30th  April,  1889  ; statement  of  claim 
delivered  on  the  14th  May,  1889 ; Girvin’s  statement  of 
defence  on  the  22nd  May,  1889;  Spence’s  statement  of 
defence  and  counter-claim  on  the  22nd  May,  1889. 

The  action  brought  by  Girvin  was  to  compel  the  cancel- 
lation and  delivery  up  of  four  promissory  notes  made  by 
Girvin  and  Spence  jointly,  in  favour  of  Burke,  and  also 
the  cancellation  of  an  agreement  for  the  sale  of  a patent 
right,  on  the  ground  that  the  notes  and  the  agreement  had 
been  fraudulently  obtained  by  Burke. 

The  action  brought  by  Burke  was  for  payment  of  three 
out  of  the  four  promissory  notes,  the  fourth  not'  having 
matured  when  the  action  was  brought,  and  having  been 
transferred  to  the  Merchants’  Bank. 

The  issues  in  both  actions  were  substantially  the  same. 
Girvin  and  Spence  admitted  the  making  of  the  notes. 
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On  the  7th  September,  1889,  an  application  was  made 
by  Girvin  to  the  Master  in  Chambers  to  consolidate  the 
two  actions.  At  this  time  both  actions  were  ripe  for 
trial,  and  Burke  had  given  notice  of  trial  of  the  action  in 
which  he  was  plaintiff  for  the  Hamilton  Assizes  beginning 
on  the  30th  September,  1889.  No  notice  of  trial  had 
been  given  in  Girvin’s  action,  but  he  desired  to  go  to  trial 
at  the  Goderich  Assizes  beginning  on  the  22nd  October. 
1889. 

The  Master  in  Chambers  on  the  13th  September,  1889, 
made  an  order  consolidating  the  two  actions,  by  staying* 
Burke’s  action,  and  allowing  Girvin’s  action  to  proceed, 
and  adding  Spence  as  a party  thereto. 

From  this  order  Burke  appealed,  and  his  appeal  was 
heard  by  Boyd,  C.,  in  Chambers,  on  the  23rd  September, 
1889. 

C.  J.  Holman , for  Burke.  The actionbrought  by  Burke 
is  the  genuine  one.  He  desires  to  recover  on  the  promis- 
sory notes.  The  other  action  is  not  necessary ; if  Girvin 
and  Spence  can  successfully  resist  Burke’s  claim  on  the 
notes,  there  is  no  need  to  have  the  notes  delivered  up  and 
cancelled.  It  is  of  no  importance  that  Girvin’s  action  was 
brought  first.  The  party  who  is  most  interested  in  bring- 
ing down  the  actions  for  trial  is  the  one  who  should  have 
the  conduct  of  the  consolidated  cause.  I refer  to  Thomson 
v.  South  Eastern  R.  W.  Co.,  9 Q.  B.  D.  at  p.  327  ; Miller  w 
Confederation  Life  Ass.,  11  P.  R.  241  ; National  Life  Ass. 
Co.  v.  Egan , 20  Gr.  469 ; Taylor  v.  Bradford , 9 P.  R.  350, 
The  application  is  made  too  late. 

Douglas  Armour,  for  Girvin  and  Spence.  The  action 
brought  by  Girvin  has  the  larger  scope.  There  was  no 
necessity  for  Burke’s  action.  He  could  have  counter- 
claimed  in  Girvin’s  action.  The  burden  of  proof  is  on 
Girvin,  as  he  admits  the  making  of  the  notes  in  the  plead- 
ings. This  shews  that  the  Master’s  order  was  right,  and 
that  Girvin’s  action  should  proceed:  Thomson  v.  South 
Eastern  R.  W.  Co.,  supra.  The  application  is  not  too  late. 
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The  pleadings  were  not  closed  in  time  to  go  down  to  trial 
last  spring,  and  there  is  plenty  of  time  to  get  down  now 
either  at  Hamilton  or  Goderich. 


Judgment  was  delivered  on  the  24th  September,  1889. 

Boyd,  C. — Girvin  first  impeached  the  transaction  in 
which  the  four  promissory  notes  made  by  him  and  Spence 
were  given  to  Burke,  and  issued  a writ  for  that  purpose 
on  the  28th  March,  the  claim  in  which  was  to  set  aside 
the  securities  and  relieve  him  and  Spence  therefrom.  To 
this  Spence  was  not  a party.  On  the  30th  April  Burke 
began  his  action  to  enforce  payment  of  three  of  the  notes 
against  Girvin  and  Spence.  Thereafter  both  actions  went 
on,  and  the  defences  raise  the  same  issues  substantially. 
If  Spence  is  added  in  Girvin’s  action,  full  justice  can  be 
done  by  consolidating  the  actions.  The  Master’s  order 
secures  that  result,  and  I do  not  think  it  should  be  dis- 
turbed. He  has  had  regard  to  the  main  indicia  which 
determine  who  is  to  have  the  carriage  of  the  proceedings, 
viz. : which  action  was  first  begun  ? upon  whom  does  the 
chief  burden  of  proof  lie  ? which  is  the  more  compre- 
hensive in  its  scope  ? All  these  questions  are  to  be 
answered  in  favour  of  Girvin. 

I dismiss  the  appeal.  Costs  to  be  in  the  cause  to  the 
plaintiffs  in  the  consolidation. 
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Shaw  v.  Crawford. 


Notice  of  trial — Action  in  Chancery  Division — Assizes — Chancery  sittings 
— Right  of  defendant  to  give  notice  of  trial — Ride  65 If. 

In  an  action  in  the  Chancery  Division  in  which  no  jury  notice  had  been 
given,  the  defendant  gave  notice  of  trial  for  the  Assizes  beginning  on 
the  10th  September,  1889,  and  the  plaintiff  for  the  Chancery  sittings 
beginning  on  4th  November,  1889. 

Held,  that  under  Rule  654,  either  party  has  the  right  to  give  notice  of 
trial  for  the  next  sittings,  whether  an  assize  or  a Chancery  sittings  ; 
and  the  plaintiff  cannot  take  away  that  right  from  the  defendant  by 
giving  notice  of  trial  for  a later  sittings. 

The  plaintiff ’s  motion  to  set  aside  the  defendant’s  notice  of  trial  was 
therefore  refused. 

Palmateer  v.  Webb,  7 C.  L.  T.  Occ.  N.  244,  distinguished. 

[September  7,  1889. — The  Master  in  Chambers.'] 


Motion  by  the  plaintiff  to  set  aside  a notice  of  trial 
given  by  the  defendant  for  the  Toronto  Assizes  beginning 
on  the  10th  September,  1889. 

The  facts  appear  in  the  judgment. 

The  motion  was  argued  on  the  6th  September,  1889. 

G.  A.  Durand , for  the  plaintiff 
R.  S.  Neville , for  the  defendant. 


Judgment  was  given  on  the  following  day. 


The  Master  in  Chambers. — This  is  a motion  by  the 
plaintiff  to  set  aside  a notice  of  trial  delivered  by  the 
defendant.  Issue  was  joined  in  June  last,  and  the  plain- 
tiff gave  a notice  of  trial  some  time  last  August  for  the 
Chancery  Sittings  in  November,  4th  November  next. 

On  the  28th  August  the  defendant  gave  a notice  of 
trial  for  the  coming  Toronto  Assizes  commencing  on 
Tuesday  next,  the  10th  September.  This  notice  of  trial 
by  the  defendant  it  is  that  the  plaintiff  now  moves  to  set 
aside.  I think,  however,  that  it  is  regular. 

The  Rules  that  bear  upon  the  case  are  not  exactly  as 
they  were.  By  Rule  654,  either  party  may  after  close  of 
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the  pleadings  give  notice  of  trial  for  the  next  sitting  of 
the  Court  which  shall  not  be  less  than  ten  days  there- 
after, for  thefplace  wThere  the  trial  is  to  be  had.  The  first 
question  is,  what  does  “ next  sitting  of  the  Court  ” mean  ? 
(I  should  have  said  above  that  this  case  is  in  the 
Chancery  Division,  and  that  there  is  no  jury  notice.)  I 
think  the  expression  means  the  next  sitting  of  the  High 
Court  at  which  the  issues  could  be  tried;  whether  an  assize 
or  a sitting  of  the  Court  of  Chancery  for  the  trial  of  causes, 
seems  to  me  to  be  quite  indifferent.  Rule  666  prescribes 
that  any  action  which  is  not  to  be  tried  by  a jury,  may  be 
entered  for  trial  at  any  sittings  appointed  for  the  place 
named  for  the  trial  of  such  action. 

Since  either  party  then  can  give  notice  of  trial  for  the 
next  sittings,  can  the  plaintiff  take  away  from  the  defen- 
dant that  right,  by  himself  giving  a notice  of  trial  to  the 
defendant,  not  for  the  next  sitting,  but  for  a sitting  more 
distant  than  the  next  sitting  by  some  eight  weeks  ? 

Under  the  old  Rule  591  there  would  have  been  a foun- 
dation for  such  an  opinion  in  the  circumstances  of  this 
case.  (See  a case  to  that  effect,  Palmateer  v.  Webb,  7 C.  L. 
T.  Occ.  N.  244.)  But  in  the  consolidation  the  part  of  old 
rule  591  which  gave  to  a plaintiff  in  such  case  a right  of 
selection  is  omitted,  and  the  plaintiff  cannot  now,  thus  ad- 
versely to  the  defendant,  pass  over  the  next  sitting,  because 
he  prefers,  for  reasons  known  to  himself,  to  have  a more 
distant  trial  in  the  Court  whose  sittings  for  the  trial  of 
issues  occurs  after  the  next  sittings  of  the  High  Court  at 
which  the  cause  might  be  tried. 

The  facts  of  this  case  must  force  the  legal  question 
here  as  to  the  rights  of  the  parties  very  forcibly  upon  any 
one’s  attention;  for  in  June  last  on  a motion  in  Chambers, 
the  circumstances  of  the  case  were  alleged  by  the  defen- 
dant to  be  such  as  to  require  him  to  move  to  have  the 
cause  speeded  ; and  upon  hearing  the  parties,  an  order  was 
made  on  the  21st  June  last  securing  that  the  trial  should 
be  at  the  first  sitting  at  which  it  could  properly  be  had. 

The  law  is  not  doubtful  at  all  in  my  opinion.  I think  the 
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defendant  had  the  right  to  give  notice  of  trial  for  the 
coming  assize,  as  he  has  done  ; and  I dismiss  the  motion 
with  costs. 

But  there  is  this  to  be  thought  of  by  the  defendant : in 
the  state  of  the  business  at  our  assize,  is  there  any  proba- 
bility of  the  case  being  reached  ? 


Essery  v.  Grand  Trunk  Railway  Company. 

Solicitor — Agents  in  county  towns — Posting  up  papers  where  no  agent 
hooked — Buies  203 , 204,  and  461. 

Where  a solicitor  has  not  entered  the  name  of  his  agent  in  a county  town, 
service  of  papers  in  an  action  where  the  proceedings  are  being  carried 
on  in  such  county  town  cannot  be  effected  upon  him  by  posting  up 
copies  in  the  office  of  the  local  Registrar  there,  if  he  has  the  name  of  a 
Toronto  agent  duly  entered. 

Rules  203,  204,  and  461  considered. 

[September  21,  1889. — The  Master  in  Chambers .] 

In  this  case  the  writ  of  summons  was  issued  from  the 
office  of  the  local  registrar  at  St.  Thomas,  and  was  served 
on  the  defendants,  who  entered  an  appearance  by  their 
solicitor,  Mr.  Bell,  who  lived  in  Belleville.  Mr.  Bell  had 
no  booked  agent  in  St.  Thomas,  and  the  plaintiff’s  solici- 
tor served  the  statement  of  claim  by  posting  it  up  in  the 
office  of  the  local  registrar  there  ; but  also  sent  a copy  by 
post  to  Mr.  Bell,  which  the  latter  treated  as  good  service, 
and  delivered  a statement  of  defence  thereto.  The  plain- 
tiff’s solicitor  filed  a joinder  of  issue  and  posted  up  a 
copy  of  it  and  also  of  a notice  of  trial  in  the  office  of  the 
local  registrar  at  St.  Thomas,  not  otherwise  effecting  any 
service  of  these  papers. 

The  defendants  moved  to  set  aside  the  service  by  post- 
ing up  of  the  joinder  and  notice  of  trial.  They  shewed 
that  Mr.  Bell  had  a regular  booked  agent  at  Toronto. 
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The  motion  was  argued  on  the  21st  September,  1889. 

Aylesworth , for  the  motion. 

Macnish,  contra. 

Con.  Rules  203,  204,  and  461,  and  Omnium  Securities 
Co.  v.  Ellis,  2 C.  L.  T.  266,  were  referred  to  by  counsel. 

Judgment  was  delivered  the  same  day. 

The  Master  in  Chambers. — It  is  quite  plain  by  Rule 

203  that  it  is  imperative  upon  every  solicitor  to  appoint 
an  agent  in  Toronto  and  have  his  name  entered  as  such 
agent  in  the  books  kept  at  Osgoode  Hall ; but  under  Rule 

204  it  is  entirely  at  the  solicitor’s  option  to  have  or  have 
not  a booked  agent  in  any  county  town.  If  a solicitor 
does  enter  an  agent’s  name  in  the  books  kept  in  a county 
town,  then  service  can  be  effected  upon  such  agent,  but  if 
he  does  not,  then  service  can  be  effected  only  by  serving 
the  solicitor  himself  or  his  Toronto  agent.  Service  can- 
not be  effected  by  posting  up  copies  where  the  solicitor 
has  the  name  of  a Toronto  agent  duly  entered,  but  only 
where  he  has  no  booked  agent  either  in  Toronto  or  in  the 
county  town  where  the  proceedings  are  carried  on.  This 
is  quite  plain  from  Rule  461. 

Order  setting  aside  service  without  costs.. 
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Re  McGregor  y.  Norton. 


Prohibition — Division  Court — Money  paid  into  Court  by  defendant — Plain- 
tiff's intention  to  proceed — Failure  to  notify  in  writing — R.  8.  0.  ch.  51 , 
secs.  125,  126 , 127 — Motion  to  inferior  Court  to  set  aside  judgment. 


The  defendant  in  a Division  Court  suit  paid  a sum  of  money  into  Court  as 
a full  satisfaction  of  the  plaintiff’s  demand,  under  R.S.O.  ch.  51,  sec.  125, 
and  the  plaintiff  was  notified  thereof. 

The  plaintiff  notified  the  clerk  of  the  Court,  but  not  in  writing,  that  he 
intended  to  proceed  for  the  remainder  of  his  claim. 

Sec.  126  of  R.  S.  0.  ch.  51  provides  that  when  payment  is  made  into  Court 
under  sec.  125  the  plaintiff  is  to  be  notified,  “and  the  sum  so  paid  shall 
be  paid  to  the  plaintiff,  and  all  proceedings  in  the  action  stayed,  unless 
within  three  days  after  the  receipt  of  the  notice  the  plaintiff  signifies  in 
writing  to  the  clerk  his  intention  to  proceed  * * in  which  case  the 

action  shall  proceed  as  if  brought  originally  for  such  remainder  only.” 
Held,  that  the  words  of  the  statute  are  imperative  ; and  in  the  absence  of 
the  written  notice  all  proceedings  were  stayed.  A trial  which  took 
place  afterwards  was  therefore  a nullity  ; and  prohibition  was  granted 
restraining  proceedings  upon  the  judgment  recovered  by  the  plaintiff  at 
such  trial. 

Held,  also,  that  an  application  by  the  defendant  to  the  inferior  Court  to 
set  aside  the  judgment  so  recovered  was  not  a bar  to  the  motion  for 
prohibition. 

Semble,  it  was  a convenient  practice  to  move  in  the  inferior  Court. 
Decision  of  JFalconbridge,  J. , ante  p.  28,  reversed. 

[September  7,  1889. — The  Common  Pleas  Division.] 

This  was  an  appeal  by  the  defendant  from  the  order  of 
Falconbridge,  J.,  in  Chambers,  reported  ante  p.  28,  dis- 
missing the  motion  of  the  appellant  for  prohibition  to  the 
third  Division  Court  of  the  county  of  Wentworth. 


The  appeal  was  argued  on  the  8th  June,  1889,  before  a 
Divisional  Court  composed  of  Galt,  C.  J.,  and  Rose,  J. 

Bicknell,  for  the  appellant. 

Kappele,  for  the  plaintiff*,  contra. 

Judgment  was  delivered  on  the  7th  September,  1889. 

Rose,  J.  : — This  was  an  appeal  from  the  order  of  my 
learned  brother  Falconbridge,  refusing  an  order  for  pro- 
hibition to  the  third  Division  Court  of  the  county  of 
W entworth. 
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The  defendant  paid  money  into  Court  under  the  pro- 
visions of  sections  125,  126,  127,  of  the  Division  Courts 
Act,  It.  S.  0.,  1887,  ch.  51.  * 

The  plaintiff  received  notice  under  section  126,  and 
orally  informed  the  clerk  within  the  three  days  that  he 
intended  to  proceed  for  the  balance,  but  gave  no  notice  in 
writing. 

The  defendant,  through  ignorance  or  inadvertence,  did 
not  inquire  as  to  what  action  the  plaintiff  had  taken,  and 
the  case  came  on  for  trial  in  his  absence,  when  judgment 
was  given  against  him  for  the  full  amount  of  the  claim 
and  costs. 

The  defendant  then  applied  to  set  aside  this  judgment. 
There  seems  to  have  been  a misapprehension  on  the  part  of 
the  learned  J udge  as  to  the  nature  of  the  application,  for 
he  treated  it  as  one  for  a new  trial,  and  made  an  order 
granting  a new  trial  on  payment  of  debt  and  costs  into 
Court  within  six  days  • otherwise  the  application  was 
ordered  to  be  dismissed  with  costs. 

This  order  the  defendant  could  not  or  would  not  com- 
ply with,  and  hence  this  application. 

The  contention  is,  that  the  proceedings  were  stayed 
immediately  upon  the  expiry  of  the  three  days  after 

* 125.  The  defendant  may  at  any  time,  not  less  than  six  days  before  the 
day  appointed  for  the  trial,  pay  into  Court  such  sum  as  he  thinks  a full 
satisfaction  for  the  plaintiff’s  demand,  together  with  the  plaintiff’s  costs 
up  to  the  time  of  such  payment. 

126.  The  clerk  having  received  the  necessary  postage,  shall  forthwith 
send  notice  of  the  payment  to  the  plaintiff  by  post  or  otherwise  to  his 
usual  place  of  abode  or  of  business,  and  the  sum  so  paid  shall  be  paid  to 
the  plaintiff,  and  all  proceedings  in  the  action  stayed,  unless  within  three 
days  after  the  receipt  of  the  notice  the  plaintiff  signifies  in  writing  to  the 
clerk  his  intention  to  proceed  for  the  remainder  of  the  demand  claimed, 
in  which  case  the  action  shall  proceed  as  if  brought  originally  for  such  re- 
mainder only. 

127.  If  the  plaintiff  recovers  no  further  sum  in  the  action  than  the  sum 
paid  into  Court,  the  plaintiff  shall  pay  the  defendant  all  costs,  charges 
and  expenses  incurred  by  him  in  the  action  after  such  payment,  and  such 
costs,  charges  and  expenses  shall  be  duly  taxed,  and  may  be  recovered  by 
the  defendant  by  the  same  means  as  any  other  sum  ordered  to  be  paid  by 
the  Court. 
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receipt  of  notice  by  the  plaintiff,  he  having  omitted  to 
give  notice  in  writing  of  his  intention  to  proceed,  and 
therefore  that  the  further  proceedings  and  trial  were  a 
nullity,  and  that  the  defendant  is  entitled  to  his  order  for 
prohibition. 

Under  the  sections  referred  to,  the  defendant  in  paying 
money  into  Court  is  required  to  pay  the  plaintiff’s  costs 
up  to  the  time  of  payment.  This  puts  an  end  to  the  suit 
unless  the  plaintiff  give  the  written  notice  required  by 
section  126,  and  in  the  event  of  giving  such  notice  the 
action  is  to  proceed  as  if  brought  originally  for  the  remain- 
der only  of  the  claim. 

If  the  plaintiff  recover  nothing  more  he  has  to  pay  the 
defendant’s  costs  incurred  after  payment  into  Court. 

Thus,  in  case  of  written  notice,  there  is  in  effect  a new 
suit  or  action  for  the  remainder  of  the  claim,  and  the 
trial  Judge  has  before  him  the  record  shewing  the  amount 
of  the  claim ; and,  upon  the  plaintiff’s  failure  to  recover 
more,  costs  are  to  be  given  to  the  defendant  pursuant  to 
the  statute,  no  discretion  resting  in  the  Judge. 

If  the  defendant  search  the  records  of  the  suit  after  the 
expiry  of  the  three  days  and  no  written  notice  is  filed, 
then  he  may  well  consider  all  proceedings  at  an  end  ; and 
if  he  find  the  notice  there  he  has  the  plaintiff’s  written 
declaration  of  his  intention  to  proceed  for  the  remainder  of 
the  claim.  Nothing  is  left  to  the  memory  or  recollection 
of  the  clerk. 

The  words  of  the  statute  are  in  terms  imperative,  “ and 
the  sum  so  paid  shall  be  paid  to  the  plaintiff,  and  all  pro- 
ceedings in  the  action  stayed,”  i.e.,  (shall  be  stayed)  “ unless 
within  three  days  after  the  receipt  of  the  notice  the  plain- 
tiff signifies  in  writing  to  the  clerk,”  &c. 

If  this  is  not  a mere  rule  of  practice  or  a requirement 
directory  in  its  nature,  then  there  was  no  power  to  pro- 
ceed during  the  stay,  and  we  should  interfere. 

The  cases  of  Fee  v.  Mcllhargey , 9 P.  R.  329,  and 
authorities  therein  cited,  and  Carter  v.  Smith,  4 E.  & B. 
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696,  upon  which  I relied  in  Re  Backhouse  v.  Bright,  13 
P.  R.  117,  may  be  referred  to. 

Wightman,  J.,in  Carter  v.  Smith,  at  p.  701,  says  : “Now 
there  is  a wide  difference  between  making  a notice  obliga- 
tory as  a condition  precedent  to  be  absolutely  fulfilled,  and 
merely  directing  that  the  notice  shall  be  given,  so  that  a 
failure  to  give  it  will  make  the  application  irregular.” 

If  we  take  that  to  be  the  test,  then  the  defendant  must 
succeed,  for  the  statute  says  that  the  action  shall  be  stayed 
unless  the  notice  in  writing  be  given,  or  that  if  the  plain- 
tiff desire  to  further  proceed,  he  must  give  the  written 
notice.  Thus  the  giving  of  the  written  notice  is  a con- 
dition precedent  to  be  absolutely  fulfilled.  I think  the 
statute  must  be  so  read. 

We  are  not  considering  the  case  of  an  order  made 
relieving  the  plaintiff  from  the  result  of  an  omission  to 
give  the  written  notice  or  to  give  it  in  time.  I desire  to 
express  no  opinion  as  to  how  it  would  be  on  such  a state 
of  facts,  for  I have  not  looked  to  see  what  powers  have 
been  conferred  upon  the  Judge  with  respect  thereto.  What 
we  have  is  non-compliance  with  the  provisions  of  the 
statute,  a consequent  stay  of  proceedings,  and  prosecution 
of  the  action  notwithstanding  the  stay. 

In  my  opinion  the  trial  during  such  stay  was  a nullity. 

I do  not  think  the  application  to  set  aside  the  judg- 
ment any  reason  to  refuse  to  entertain  this  application. 
That  question  was  considered  in  Sherwood  v.  Cline,  17 
O.  R.  at  p.  39,  and  I cannot  usefully  add  to  what  was 
there  said,  except  to  say  that  I think  it  was  a convenient 
practice  to  move  in  the  Court  below,  and  give  the  plaintiff 
an  opportunity  to  abandon  his  position  before  further  pro- 
ceedings were  taken. 

In  my  opinion,  the  appeal  must  be  allowed  and  the  order 
granted  with  costs. 


Galt,  C.  J.,  concurred. 
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Re  Baker. 
Re  Macdonald. 


Solicitor  and  client — Taxation  of  bill  of  costs  after  payment,  and  death  of 
solicitor — Delay  in  applying — Special  circumstances — Terms. 

A bill  of  costs  rendered  by  a solicitor  in  October,  1888,  was  paid  shortly 
afterwards,  but  upon  the  undertaking  of  the  solicitor,  contained  in 
letters  written  by  him,  that  the  payment  was  to  be  subject  to  the 
taxation  of  the  bill  at  any  time. 

The  solicitor  died  in  May,  1889,  and  no  application  for  taxation  was 
made  till  the  2nd  September,  1889,  when  an  ex  parte  order  was 
obtained  from  the  Master  in  Chambers  for  taxation,  the  letters  of  the 
solicitor  not  being  produced  nor  any  special  circumstances  shewn. 

Upon  the  application  of  the  executrix  of  the  solicitor  to  the  Master  to  set 
aside  his  ex  parte  order,  the  letters  were  produced. 

Held,  that  the  Master  was  not  bound  to  vacate  his  first  order,  although 
it  was  wrong ; but,  there  being  no  imputation  of  bad  faith,  he  was  right  ^in 
giving  leave  to  amend  the  order  so  as  to  do  substantial  justice ; and, 
notwithstanding  the  death  of  the  solicitor  after  being  paid,  there  was 
jurisdiction  to  order  a taxation  as  against  his  representative,  under  the 
circumstances. 

The  application,  being  within  the  year,  came  under  sec.  46  of  the  Solicitors’ 
Act,  R.  S.  0.  ch.  147,  and  “ special  circumstances  ” to  justify  a taxation 
existed  in  the  fact  of  the  letters  having  been  written  by  the  solicitor  ; 
but  the  delay  of  the  applicants  and  the  death  of  the  solicitor  were 
reasons  for  imposing  terms  ; and  it  was  ordered  that  upon  the  taxation 
the  books  of  the  solicitor  should  be  primd  facie  evidence  of  the  correct- 
ness of  his  charges,  or  if  the  books  were  not  available  that  the  bill 
should  be  so  taxed  as  to  throw  the  onus  of  impeaching  any  charges  on 
the  applicants. 

[October  1,  1889. — Boyd,  C.J 

This  was  an  appeal  by  the  executrix  of  George  Mac- 
donald, a deceased  solicitor,  from  an  order  made  by  the 
Master  in  Chambers  on  the  21st  September,  1889,  dismiss- 
ing the  appellant’s  application  to  set  aside  an  order  made 
by  the  said  Master,  on  the  ex  parte  application  of  the 
trustees  under  a deed  of  assignment  for  the  benefit  of  the 
creditors  of  Herrman  Baker,  for  taxation  of  a bill  of  costs 
for  services  rendered  to  Baker  by  the  deceased  solicitor. 

The  order  appealed  from  amended  some  formal  errors  in 
the  original  order,  and  among  other  things  changed  the 
entitling  of  the  matter  from  “ In  the  matter  of  Herrman 
Baker,  an  insolvent,”  to  “ In  the  matter  of  George  Mac- 
donald, a solicitor,  deceased.” 
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The  bill  of  costs  was  delivered  to  the  trustees  on  the 
16th  October,  1888,  and  the  amount,  $200,  was  paid  to 
the  solicitor  shortly  after  the  8th  November,  1888.  Two 
letters  written  by  the  solicitor  were  put  in,  not  upon  the 
original  application,  but  upon  the  motion  to  set  aside  the 
order.  In  one  of  these,  written  by  the  deceased  solicitor  to 
the  solicitor  for  the  trustees  on  the  8th  November,  1888, 
the  deceased  solicitor  asked  to  have  his  bill  paid  subject 
to  taxation  “ at  any  time.”  The  other  letter  was  similar 
in  effect,  and  was  written  at  the  time  of  the  delivery  of 
the  bill. 

The  solicitor  died  on  the  30th  May,  1889,  and  no  appli- 
cation for  taxation  was  made  till  the  2nd  September,  1889. 

The  appeal  was  argued  in  Chambers  on  the  30th  Sep- 
tember, 1889. 

George  Bell , for  the  appeal.  This  case  comes  under  sec. 
46  of  the  Solicitors’  Act,  R.  S.  0.  ch.  147,  and  after  the 
lapse  of  the  month  mentioned  in  sec.  32,  there  must  be 
special  circumstances  to  warrant  a taxation  of  a paid  bill. 
No  special  circumstances  at  all  were  shewn  upon  the 
original  application.  The  letters  afterwards  put  in  were 
written  at  a time  when  the  applicants  might  have  obtained 
a praecipe  order  for  taxation  under  sec.  32.  The  letters 
do  not  mean  that  months  should  elapse  without  anything 
being  done.  No  reason  is  given  for  not  proceeding  prior 
to  the  solicitor’s  death.  There  is  no  suggestion  that  the 
bill  is  not  a fair  and  reasonable  one,  and  there  is  no  sus- 
picion of  pressure  or  gross  overcharge.  [Boyd,  C. — The 
death  of  the  solicitor  is  important  in  regard  to  the  letters. 
He  contemplated,  no  doubt,  submitting  to  a taxation 
which  he  could  attend  upon  himself — not  throwing  it 
on  his  estate.] 

George  Ritchie,  for  the  trustees,  contra.  The  reason 
the  trustees  delayed  so  long  was  that  they  might  see  how 
the  estate  would  turn  out.  If  there  had  been  a surplus 
after  paying  creditors’  claims  they  would  not  have  desired 
to  tax  the  bill,  perhaps  ; but  there  was  not  enough  to  meet 
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the  creditors’  claims,  and  they  are  obliged  to  tax  the  bill 
to  protect  themselves.  They  come  within  the  year  given 
by  sec.  46,  and  they  shew  special  circumstances,  viz , the 
letters.  [Boyd,  C. — It  would  be  a reasonable  term  to  impose 
that  the  books  of  the  deceased  solicitor  should  be  taken  as 
prima  facie  evidence  of  the  charges  made  being  proper, 
and  the  onus  of  impeaching  them  thrown  on  the  trustees.}, 
The  trustees  are  acting  in  good  faith  ; they  desire  to  take 
no  advantage ; they  will  assist  in  shewing  the  nature  of 
the  business  done  by  the  deceased  solicitor  for  Baker. 

Judgment  was  delivered  on  the  1st  October,  1889. 

Boyd,  C. — Upon  the  points  argued  before  me  on  this 
appeal,  I have  no  reason  to  doubt  the  Master’s  jurisdiction 
to  make  the  order  for  taxation.  The  application  was 
altogether  wrong  when  first  made  ex  parte,  and  not  till 
the  appeal  from  that  order  did  the  real  state  of  the  case 
become  apparent.  The  Master  was  not,  however,  bound 
to  discharge  the  ex  parte  application,  as  there  appears  to 
be  no  imputation  of  bad  faith  with  reference  to  it,  but  he 
could  give  leave  to  amend  so  as  to  do  substantial  justice  ; 
Re  Covert,  26  Sol.  J.  530. 

Notwithstanding  the  death  of  the  solicitor  after  being 
paid,  there  is  jurisdiction  to  proceed  under  the  Act  as  to 
his  representative  when,  as  here,  that  payment  has  been 
made  without  prejudice  to  having  a taxation. 

The  application  falls,  I think,  under  sec.  46  of  the  So- 
licitors’ Act,  It.  S.  0.  ch.  147,  and  the  special  circumstances 
exist  in  the  fact  of  the  letters  written  by  the  solicitor 
agreeing  to  the  taxation  ax,  any  time,  upon  faith  of  which 
he  was  paid  in  full.  But  the  delay  of  the  applicants  for 
nearly  a year,  and  the  occurrence  of  the  death  of  the  solici- 
tor in  the  interval,  should  induce  the  imposition  of  such 
terms  as  will  reasonably  protect  the  estate  of  the  solicitor. 
I mentioned  these  during  the  argument,  viz.,  that  the  books 
of  the  solicitor,  if  containing  evidence  relative  to  the 
charges  in  the  bill,  and  if  they  can  be  found,  should  be 
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primd  facie  evidence  of  the  correctness  of  these  charges. 
If  those  books  are  not  available,  then  I direct  the  Master 
to  tax  so  as  to  throw  the  onus  of  impeaching  any  items  or 
charges  on  the  applicant. 


Sanderson  v.  Ashfield. 


Costs — Action  for  price  of  work — Inferiority  of  work — Not  subject  of  set- of 
or  counter-claim. 

The  plaintiff  claimed  $1,205,  the  balance  of  the  contract  price  for  work 
done,  and  the  defendant  claimed  that  by  reason  of  imperfect  work  the 
balance  should  be  reduced  by  $900.  The  defendant  was  allowed 
$266.54  in  respect  of  his  claim  for  reduction,  and  the  plaintiff,  therefore, 
recovered  $938.46. 

Held,  that  what  the  defendant  claimed  was  neither  a set-off  nor  a counter- 
claim ; and,  as  the  plaintiff  had  substantially  succeeded,  he  should  get 
the  general  costs  of  the  action  and  reference,  less  the  costs  incurred  by 
the  defendant  in  establishing  the  items  of  improper  work  on  which  he 
succeeded. 

Cutler  v.  Morse,  12  P.  R.  594,  followed. 

[October  2,  1889. — Boyd,  C.] 

This  was  a motion  by  the  plaintiff  for  judgment  on  fur- 
ther directions  and  for  costs,  after  the  report  of  Neil 
McLean,  official  referee,  in  an  action  to  enforce  a mechanic’s 
lien  for  work  done  for  the  defendant  in  building  three 
houses.  The  plaintiff  claimed  the  balance  of  the  contract 
price  of  the  work,  $1,205.  The  defendant  counter-claimed 
for  $900  for  the  inferiority  and  incompleteness  of  the  work. 

The  referee  found  the  balance  of  the  contract  price  at 
the  amount  claimed,  and  allowed  against  that  $266.54  for 
incomplete  work,  finding  a balance  of  $938.46  in  favour  of 
the  plaintiff. 


The  motion  came  on  for  argument  before  Boyd,  C.,  in 
Court  on  the  2nd  of  October,  1889.  The  only  question 
argued  was  that  of  costs. 

John  Greer,  for  the  plaintiff,  contended  that  he  had  suc- 
ceeded in  the  action  and  was  entitled  to  costs,  and  that  the 
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defendant  was  entitled  to  no  costs  ; referring  to  Cutler  v. 
Morse,  12  P.  R.  594,  and  Bertram  v.  Massey,  ante  p.  184. 

Walter  Read , for  the  defendant,  contended  that  he 
should  have  costs  of  the  counter-claim  as  of  a distinct 
action  ; citing  Gough  v.  Bench,  6 0.  R.  699  ; Low  v.  Holme, 
10  Q.  B.  D.  286. 

Boyd,  C. — The  certificate  of  the  official  referee  indicates 
the  grounds  of  contest  before  him.  The  plaintiff  claimed 
the  full  balance  of  the  contract  price,  some  $1,200,  and  the 
defendant  claimed  that,  by  reason  of  imperfect  work  and 
work  not  according  to  contract,  this  should  be  reduced  to 
about  $300.  This  line  of  defence  is  neither  a set-off  nor 
a counter-claim,  but  it  is  of  avail  to  shew  that  the 
value  of  what  was  done  amounts  to  less  than  claimed,  or 
that  so  much  should  be  deducted  from  the  contract  price  : 
Thornton  v.  Place,  1 Moo.  & Rob.  218  ; Cha'pel  v Hickes ,. 
2 Cr.  & M.  214. 

The  defendant  filed  particulars  of  the  various  items  of 
work  complained  of,  and  in  respect  of  the  claim  for  deduc- 
tion the  Master  allowed  $266.54,  which  being  deducted 
from  the  balance  claimed  by  the  plaintiff*  forms  the  amount 
found  due  to  him.  There  is  no  room  on  this  state  of  facts 
and  law  for  applying^the  provisions  of  the  Judicature  Act 
as  to  costs  upon  counter-claim.  The  plaintiff  has  substan- 
tially succeeded,  and  should  get  the  general  costs  of  the 
action  and  reference.  From  this  the  Master  should  deduct 
the  costs  incurred  by  the  defendant  in  establishing  the 
items  of  improper  work  on  which  he  succeeded. 

Cutler  v.  Morse,  12  P.  R.  594  is  quite  in  point,  and 
justifies  generally  this  disposition  of  the  costs. 
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Re  Dingman  and  Hall  et  al. 

Leave  to  appeal — Report  of  referee — Time — Judgment  on  further  directions, 
effect  of — Jurisdiction  of  Judge  in  Chambers  and  in  Court. 

Held,  that  after  the  report  of  a referee  has  become  absolute  and  a judg- 
ment on  further  directions  founded  thereon  has  been  pronounced, 
drawn  up,  and  entered,  a Judge  in  Chambers  has  no  jurisdiction  to 
entertain  an  application  for  leave  to  appeal  ;*  nor  could  any  appeal  be 
entertained  unless  the  judgment  on  further  directions  were  set  aside  ; 
and  that  could  not  be  done  even  by  a Judge  in  Court,  but  only  by  the 
proper  appellate  tribunal. 

[October  8,  1889. — Boyd,  C.] 

This  was  a petition  under  the  Vendor  and  Purchaser 
Act,  in  which  a reference  was  directed  to  the  Registrar  of 
the  Chancery  Division  to  report  on  the  question  of  title  to 
land  between  the  vendor,  Dingman,  and  the  purchasers. 
Hall  and  others.  Further  directions  and  costs  Were  reserved. 

The  referee  made  his  report  on  the  23rd  September, 
1889,  finding  that  the  vendor  had  a good  title,  and  also 
that  a good  title  to  a certain  part  of  the  land  in  question 
was  not  shewn  until  after  the  filing  of  the  petition. 

The  purchasers  appealed  from  the  finding  of  the  referee 
that  the  vendor  had  a good  title,  and  their  appeal  was 
heard  and  dismissed  by  Boyd,  C.,  in  Court,  on  the  26th 
September,  1889.  The  vendor  did  not  appeal  from  the 
report,  and  by  consent  of  all  parties  immediately  after 
judgment  had  been  given  upon  the  appeal,  judgment  on 
further  directions  was  pronounced  confirming  the  report 
of  the  referee  and  disposing  of  the  questions  of  interest 
and  costs  "according  to  the  findings  of  the  referee.  The 
judgment  on  further  directions  was  promptly  drawn  up, 
settled,  and  entered. 

Afterwards  the  vendor  gave  notice  of  a motion  for  leave 
to  appeal  from  the  finding  of  the  referee  that  a good  title 
to  part  of  the  land  was  not  shewn  until  after  the  filing 
of  the  petition,  and  excused  his  delay  in  appealing  by 
shewing  that  he  had  misunderstood  the  position  and  sup- 
posed that  it  was  open  to  him  on  the  appeal  of  the 
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purchasers  and  the  motion  for  judgment  on  further  direc- 
tions to  question  the  correctness  of  this  finding  of  the 
referee,  and  that  the  decision  of  the  questions  of  interest 
and  costs  proceeding  upon  such  finding  was,  in  his  (the 
vendor’s)  opinion,  wrong,  and  made  a difference  of  several 
hundred  dollars  to  him. 

The  application  for  leave  to  appeal  was  argued  before 
Boyd,  C.,  in  Chambers,  on  the  7th  October,  1889. 

Hoyles , for  the  vendor,  referred  to  Re  Gabourie,  12  P.  R. 
252,  as  an  authority  directly  in  point. 

Kilmer , for  the  purchasers. 

Boyd,  C.,  said  that  the  judgment  on  further  directions 
rendered  it  impossible  for  him  to  deal  with  the  application 
in  Chambers,  but  that  he  was  disposed  to  grant  it  if  he 
had  the  power,  and  would,  if  it  were  of  any  avail,  consider 
it  as  a motion  made  to  him  in  Court.  He  desired  to  con- 
sider the  case,  and  requested  counsel  for  the  vendor  to  refer 
to  further  authorities. 

Hoyles  afterwards  submitted  the  following  argument  in 
writing: — Unless  this  application  can  be  granted,  the  vendor 
has  no  remedy ; the  Divisional  Court  has  no  povrer  to 
entertain  an  appeal  from  the  judgment  on  further  directions, 
or  from  any  judgment  of  a Judge  in  Court  other  than  at 
the  trial  of  the  action. 

1.  The  Court  of  Appeal  could  only  hear  an  appeal,  but 
would  have  no  jurisdiction  (it  is  submitted)  to  allow  leave 
to  appeal  from  the  report  on  the  application  to  it  by  way 
of  appeal  from  the  judgment. 

2.  There  must  be  some  means  of  rectifying  the  miscar- 
riage here.  See  per  Jessel,  M.R.,  Flowery . Lloyd , 6 Ch.  D. 
at  p.  299.  There  is  no  magic  in  passing  and  entering  a 
judgment : Mellor  v.  Sivire,  30  Ch.  D.  at  p.  246.  Every 
Court  has  inherent  power  over  its  own  records,  and  can 
set  right  any  mistake  in  them  : ib.  at  p.  247. 

3.  The  judgment  on  further  directions  could  only  have 
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been  made  by  consent  at  that  time,  and  that  consent  was 
clearly  based  on  a mistake,  and  the  Court  has  jurisdiction 
to  set  the  judgment  aside  in  order  to  remedy  the  mistake : 
Mullins  v.  Howell , 11  Ch.  D.  763  ; Hewitt  v.  Hull , <&c., 
Building  Society,  4 Times  L.  R.  35. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — The  application  for  leave  to  appeal  cannot  be 
entertained  by  me  now  sitting  in  Chambers,  because  of 
the  stage  to  which  proceedings  have  been  carried  in  this 
matter.  The  question  of  title  was  referred  to  the  Regis- 
trar under  R.S.O.  ch.  112,  sec.  3,  and  he  having  reported,  his 
report  was  upheld  by  me  on  appeal,  and  judgment  on 
further  directions  was  pronounced  by  consent  at  the  same 
time.  This  judgment  has  been  drawn  up  and  entered  ; so 
that  now  relief  cannot  be  given  by  opening  up  the  matter 
and  allowing  the  vendor  to  enter  a cross-appeal,  unless 
upon  the  intervention  of  the  proper  appellate  tribunal. 
Regard  may  be  had  to  the  old  practice  as  a guide — nothing 
direct  being  in  the  new  rules.  It  has  long  been  settled  in 
Chancery  that  if  any  alteration  of  a decree  was  sought 
(even  in  respect  of  a point  which  would  have  been  granted 
if  asked  for)  the  course  was  not  by  summary  application, 
but  to  proceed  to  re-hear  : Robertson  v.  Meyers,  2 Gr.  431 ; 
McDonald,  v.  Elder,  3 Gr.  244.  In  like  manner  the  most 
modern  rule  is  that  when  once  a judgment  has  been  drawn 
up  and  perfected,  the  Judge  who  pronounced  it  has  not 
power  to  re-hear  it  or  change  it : Re  Sufield,  20  Q.  B.  D. 
693.  Though  I would  be  disposed  to  let  in  the  applicant 
on  proper  terms  if  I had  the  power,  still  I am  unable  to 
act  from  want  of  jurisdiction.  No  appeal  can  be  enter- 
tained unless  the  judgment  on  further  directions  is  set 
aside  ; that  judgment  is  based  on  the  report,  and  incorpo- 
rates it ; so  that  the  above  cases  are  a fortiori  applicable. 
The  purchasers  will  be  allowed  the  costs  of  the  motion. 

The  cases  relied  on  by  Mr.  Hoyles  involve  questions  of 
mistake  and  fraud  not  arising  on  the  present  application, 
which  is  to  the  indulgence  of  the  Court. 
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Peters  v.  Stoness. 

Rales  of  Court — Construction— Heading — Rules  5 , 1008 — Summary  order 
for  sale  of  equitable  interest  in  land — Reference. 

Rule  5 of  the  Consolidated  Rules  provides  that  “The  division  of  these 
Rules  into  chapters,  titles,  and  headings  is  for  convenience  only,  and  is 
not  to  affect  their  construction.” 

Held,  that  Rule  1008,  notwithstanding  the  heading  “ Summary  Inquiries 
into  Fraudulent  Conveyances,”  is  not  limited  to  cases  of  equitable 
interests  arising  under  fraudulent  conveyances,  but  applies  to  a case 
where  a judgment  creditor  is  seeking  to  make  available  the  interest  of 
his  debtor  under  an  agreement  for  the  purchase  of  land. 

A reference  was  directed  to  ascertain  what  interest  the  debtor  had  in  the 
land  in  question. 

Wood  v.  Hurl,  28  Gr.  146,fnot  followed  owing  to  the  change  in  the  law 
by  Rule  5. 

[October  17,  1889 .—Galt,  C.  J.] 

This  was  an  appeal  by  the  defendant  from  an  order  of 
the  local  Judge  at  Kingston  discharging  a summons 
obtained  by  the  defendant  calling  on  the  plaintiff*  and 
John  H.  Hughson  to  shew  cause  why  the  north  half  of 
lot  £2  in  the  8th  concession  of  the  township  of  Lough- 
borough, or  the  interest  therein  of  the  plaintiff,  or  a com- 
petent part  of  the  land,  should  not  be  sold  to  realize  the 
amount  to  be  levied  under  the  execution  issued  in  the 
action  against  the  lands  and  tenements  of  the  plaintiff 
upon  the  judgment  for  costs  recovered  against  the  plaintiff 
by  the  defendant. 

The  affidavit  of  the  defendant  on  which  the  summons 
was  obtained  stated  that  on  the  1st  November,  1882,  the 
plaintiff  contracted  with  John  H.  Hughson  to  purchase 
from  him  the  land  above  mentioned,  and  had  paid  part  of 
the  purchase  money  therefor,  and  upon  payment  of  the 
balance  of  the  purchase  money  would  be  entitled  to  obtain 
a deed  in  fee  simple  from  John  H.  Hughson  of  the  land  in 
question. 

The  defendant  submitted  that  the  plaintiff  was  entitled 
to  a valuable  equitable  interest  in  the  lands  as  purchaser 
thereof,  which  ought  to  be  made  available  to  satisfy  the 
defend  ant’s  j udgment. 

The  local  J udge,  following  the  decision  in  Wood  v.  Hurl, 
28  Gr.  146,  discharged  the  summons  on  the  ground  that 


236  ONTARIO  PRACTICE  REPORTS.  [VOL. 

under  Con.  Rule  1008,  (R.  S.  O.  1877,  ch.  49,  sec.  11)  there 
could  not  be  a summary  inquiry,  as  there  was  no  fraud  in 
the  alleged  purchase  of  the  land  mentioned  in  the 
summons. 

Con.  Rule  1008  in  terms  applies  to  an  equitable 
interest  such  as  the  plaintiff  was  alleged  to  possess  in  these 
lands,  hut  it  was  held  in  Wood  v.  Hurl  that  R.  S.  O.  ch. 
49,  sec.  11,  was  governed  by  the  heading  immediately 
preceding  “sec.  10,  “Summary  Inquiries  into  Fraudulent 
Conveyances,”  which  same  heading  in  the  Consolidated 
Rules  also  precedes  Rule  1007,  which  is  the  same  as  section 
10  of  the  statute. 

The  appeal  came  on  for  argument  before  Galt,  C.  J.,  in 
Chambers  on  the  11th  October,  1889. 

Langton , for  the  appellant,  argued  that  by  Con.  Rule  5 
the  ground  of  decision  in  Wood  v.  Hurl  is  removed.  The 
Rule  says  : “ The  division  of  these  Rules  into  chapters, 
titles,  and  headings  is  for  convenience  only,  and  is  not  to 
affect  their  construction.” 

W.  M.  Douglas,  for  the  plaintiff,  contra. 

Judgment  was  delivered  on  the  17th  October,  1889. 

Galt,  C.  J. — In  my  opinion  Mr.  Langton’s  contention  is 
correct,  and  therefore  this  appeal  must  be  allowed.  Had 
it  not  been  for  Rule  5 I should  have  been  of  the  same 
opinion  as  the  learned  Judge.  An  order  therefore  will  go} 
but  not  in  the  terms  of 'm the  original  application.  By  Rule 
1011,  in  cases  like  the  present,  “ an  order  shall  be  made  by 
the  Court  or  Judge  declaring  what  land  or  what  interest 
therein  is  liable  to  be  sold.”  It  is  impossible  to  say  what 
interest  the  plaintiff  has  in  the  lands  in  this  case,  and 
therefore  I direct  a reference  to  the  Master  at  Kingston  to 
ascertain  what  interest  the  plaintiff  has  in  the  north  half 
of  lot  22  in  the  8th  concession  of  the  township  of  Lough- 
borough, and  to  report  thereon.  Further  directions  and 
costs  are  reserved  until  the  Master  has  made  his  report. 
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Re  Shibley  and  The  Napanee,  Tamworth,  and 
Quebec  Railway  Company. 

Costs — Railway  company — Application  for  warrant  of  possession — 51  Vic. 
ch.  29,  sec.  165,  {D.) 

Where  a railway  company,  having  a right  to  expropriate  land,  obtains 
under  sec.  163  of  the  Railway  Act,  51  Vic.  ch.  29,  (D.),  a warrant  for 
immediate  possession,  and  the  amount  subsequently  awarded  to  th  e 
land-owner  is  not  more  than  he  was  previously  offered  by  the  company 
as  compensation,  the  costs  of  the  application  for  the  warrant  should, 
under  sec.  165,  be  paid  by  the  land-owner. 

[October  19,  1889. — Street,  J.l 

Motion  by  the  company  for  an  order  for  payment  by 
Shibley  of  the  costs  of  an  application  for  a warrant  of 
possession  of  land  taken  for  the  company’s  railway. 

The  motion  was  argued  on  the  12th  October,  1889. 

Aylesworth,  for  the  company. 

Delamere,  for  Shibley. 

Street,  J. — In  this  matter  the  railway  company,  having 
a right  to  expropriate  land,  offered  the  land-owner  a 
certain  sum  as  compensation  for  the  taking  of  it,  which  he 
refused.  The  company  then  applied  under  sec.  163  of 
the  Railway  Act,  51  Vic.  ch.  29,  (D.),  for  a warrant  for 
possession,  which  was  granted  to  them  upon  their  com- 
plying with  the  requirements  of  sec.  164.  An  arbitration 
then  took  place,  and  the  amount  awarded  was  exactly  that 
which  the  company  had  offered  to  pay.  The  land-owner 
admits  his  liability  to  pay  the  costs  of  the  arbitration 
under  sec.  154,  Lbut  contends  that  he  is  not  to  pay  the 
costs  of  the  application  [for  the  warrant  for  possession. 
The  company  apply  on  notice  for  an  order  for  the  payment 
by  him  of  those  costs. 

The  language  of  sec.  165  is  as  follows  : “ The  costs 
of  any  such  application  to  and  of  any  such  hearing  before 
the  Judge  shall  be  borne  by  the  company  unless  the  com- 
pensation awarded  is  not  more  than  the  company  had 
offered  to  pay.” 
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This  may  be  paraphrased  as  follows  : “ If  the  compen- 
sation awarded  is  more  than  the  company  had  offered  to 
pay,  the  costs  of  such  application  shall  be  borne  by  the 
company.” 

The  compensation  here  awarded  being  not  more  than 
the  company  had  offered  to  pay,  I think  the  Act  must  be 
taken  to  mean  that  the  costs  of  the  application  shall  not 
be  borne  by  the  company,  but  by  the  land-owner. 

The  order  will  go  for  payment  by  the  land-owner  of  the 
costs  of  the  application  for  the  warrant  and  of  the  costs  of 
this  motion. 


Lloyd  et  al.  v.  Ward  et  al. 

Close  of  pleadings — Default  note — Time — Delivery,  service , and  filing — 
Rules  7,  371 , 393,  398,  480. 

The  last  of  the  eight  days  within  which  the  defendants  should  have 
delivered  their  statement  of  defence,  as  required  by  Rule  371,  was  a 
Saturday,  and  on  that  day  at  twenty-five  minutes  past  two  in  the 
afternoon,  no  statements  of  defence  ha\  ing  then  been  filed,  or  served  on 
the  plaintiffs’  solicitor,  the  officer  entered  a note  that  the  pleadings 
were  closed. 

Held,  that  the  officer  had  no  power  to  close  the  pleadings  until  the  end  of 
the  day,  which  would  be  three  o’clock  ; and  therefore  the  note  was 
irregular  and  should  be  set  aside. 

Rules  7,  393,  398,  480  considered. 


[October  25,  1889.—  Galt,  C.J.] 

Motion  by  the  plaintiffs  for  judgment  on  the  statement 
of  claim  in  default  of  defence,  in  an  action  to  set  aside 
conveyances  of  land  as  fraudulent,  and  cross-motions  by  the 
defendants  to  set  aside  the  note  entered  by  the  plaintiffs 
that  the  pleadings  were  closed  by  default  of  defence,  and 
to  be  let  in  to  defend. 

The  statement  of  claim  was  delivered  on  the  4th  October 
and  at  2.25  in  the  afternoon  of  Saturday  the  12th  October, 
the  last  day  for  delivering  the  statements  of  defence, 
the  solicitor  for  the  plaintiffs  caused  the  pleadings  to  be 
noted  as  closed  by  the  Deputy  Clerk  of  the  Crown  at 
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Barrie,  no  statement  of  defence  having  been  then  filed  and 
none  having  been  served,  as  shewn  by  an  affidavit  pro- 
duced to  the  officer.  On  Monday  the  14th  October  state- 
ments of  defence  were  filed  and  served. 

The  motions  came  on  for  argument  before  Galt,  C.J.,  in 
Court  on  the  22nd  October,  1889. 

Watson , for  the  plaintiffs,  referred  to  Con.  Rules  7,  371  * 
393,  398,  and  480*  and  contended  that  the  noting  of  the 
pleadings  as  closed  and  the  motion  for  judgment  were 
regular,  because  Saturday  was  the  last  day  for  delivering 
the  defences,  and  they  not  having  b een  served  before  2 
p.m.  on  that  day,  any  subsequent  service  would  count  as 
of  Monday,  and  even  though  the  defendants  had  till  three 
o’clock  to  file  their  defences,  there  could  be  no  delivery  on 
that  day  within  the  meaning  of  the  Rules,  delivery  includ- 
ing both  filing  and  serving,  and  therefore  there  was  default 
in  delivery. 

* 7.  Except  during  Vacations,  and  excepting  Sundays,  Christmas  Da}7, 
&c. , the  offices  of  the  Supreme  Court,  Court  of  Appeal,  and  of  the  High 
Court  of  Justice  for  Ontario  and  its  Divisions,  shall  be  kept  open  from 
10  a. in.  to  4 p.m.  during  the  sittings  of  the  respective  Divisional  Courts, 
and  at  other  times  from  10  a.m.  until  3 p.m. 

371.  Where  a statement  of  claim  is  delivered  to  a defendant  he  shall 
deliver  his  defence,  counter-claim,  or  demurrer  within  eight  days  from 
the  delivery  of  the  statement  of  claim  * * * 

393.  Where  any  party  makes  default  in  delivering  a statement  of 
defence,  demurrer,  or  subsequent  pleading,  within  the  time  limited  there- 
for, in  cases  where  interlocutory  or  final  judgment  cannot  be  signed,  the 
opposite  party  may,  at  any  time  before  the  pleading  is  filed,  upon  proof 
of  the  default,  by  praecipe  to  the  officer  with  whom  the  pleadings  are 
filed,  require  him  to  note  that  the  pleadings  in  the  action  are  closed  as  to 
the  party  in  default ; and  thereupon  the  officer  shall  enter  such  note  in 
the  pleadings  book  accordingly,  and  thereafter  no  pleading  by  the  party 
in  default  shall  be  received  or  filed  without  the  order  of  a Judge. 

398.  Delivering  a statement  of  claim  or  defence  or  other  pleading 
includes  filing. 

480.  Unless  otherwise  specially  ordered  in  the  particular  case,  service 
of  pleadings,  notices,  orders,  and  other  proceedings,  shall  be  effected 
before  the  hour  of  four  o’clock  in  the  afternoon  ; exqept  on  Saturday, 
when  it  shall  be  effected  before  the  hour  of  two  o’clock  in  the  afternoon. 
* * * Service  effected  after  two  o’clock  on  Saturday  shall  be  deemed 

to  have  been  effected  on  the  following  Monday. 
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Hoyles , for  the  defendant  Youker,  and  C.  J.  Holman 
for  the  other  defendants,  contra,  contended  that  the  defen- 
dants had  till  three  o’clock  on  Saturday  to  file  their 
defences,  and  as  delivery  includes  filing,  they  could  not  he 
in  default  before  that  hour.  They  referred  to  Mackinnon 
v.  Johnson , 3 0.  S.  169 ; McKay  v.  McDearmid,  2 C.  L. 
Chamb.  R.  1 ; Watkins  v.  Fenton , 8 C.  P.  289. 

Galt,  C.  J. — There  are  three  applications  in  this  suit ; 
one  is  a Court  motion  to  enter  judgment  for  the  plaintiffs 
for  default  in  filing  defence  ; the  other  two  are  Chamber 
motions  by  the  defendants  to  set  aside  the  note  that  the 
pleadings  are  closed,  and  to  let  them  in  to  defend. 

The  time  for  serving  and  filing  the  statements  of  defence 
was  up  on  Saturday  12th  October.  At  2.25  on  Saturday 
afternoon  the  attorney  for  the  plaintiffs  went  to  the  office 
of  the  Deputy  Clerk  of  the  Crown  and  required  him  to 
note  that  the  pleadings  were  closed.  He  did  this  on  the 
ground  that  the  defendants  had  not  delivered  their  state- 
ments of  defence.  By  Rule  480  service  of  pleadings  must 
be  effected  before  the  hour  of  two  o’clock  on  Saturday, 
otherwise  the  service  shall  be  deemed  to  have  been  effected 
on  the  following  Monday.  By  Rule  398  delivering  a 
statement  of  claim  or  defence  or  other  pleading  includes 
filing.  Acting  under  the  impression  that,  because  no  state- 
ment of  defence  had  been  delivered,  therefore  he  was 
entitled  to  obtain  a certificate  from  the  Deputy  Clerk  of 
the  Crown  that  the  pleadings  were  closed,  he  made  the 
application  and  obtained  the  certificate.  In  doing  this 
he  was  mistaken.  The  Clerk  has  no  power  to  close  the 
pleadings  until  the  end  of  the  day,  which  would  be  three 
o’clock  ; for  by  Rule  393,  under  which  the  note  was  en- 
tered, it  is  enacted  that  where  any  party  makes  default  in 
delivering  a statement  of  defence  within  the  time  limited 
therefor,  the  opposite  party  may,  at  any  time  before  the 
pleading  is  filed,  upon  proof  of  the  default,  obtain  a note 
that  the  pleadings  are  closed.  The  error  has  arisen  from 
the  construction  placed  upon  Rule  398,  by  which  to  consti- 
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tute  a valid  delivery  of  a statement  of  defence  filing  is 
necessary ; but  it  does  not  say  that  to  constitute  a valid 
filing  a previous  service  is  requisite.  The  Clerk  of  the 
Crown  is  simply  a ministerial  officer  ; he  is  bound  to  keep 
his  office  open  until  three  o’clock,  up  to  which  hour  the 
defendants  had  the  right  to  file  their  statements  of  defence* 
whether  they  had  been  served  or  not,  and  his  power  to 
grant  a certificate  is  not  based  on  a non-service  before 
any  defence  is  filed. 

The  motion  of  plaintiffs  dismissed  with  costs.  The 
Chamber  motions  of  the  defendants  allowed  with  costs. 
Costs  to  be  costs  in  the  cause  to  the  defendants  in  any 
event. 
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Canadian  Bank  of  Commerce  v.  Woodcock  et  ux. 


Married  woman — Judgment  against — Rule  739 — Necessity  for  'proving 
separate  estate. 

Upon  a motion  by  the  plaintiffs  for  summary  judgment  against  a married 
woman  under  Rule  739,  an  officer  of  the  plaintiffs  swore  that  the 
married  woman  was  made  a party  to  the  note  sued  on  because  he,  the 
deponent,  was  informed  by  her  husband  and  believed,  and  had  no 
doubt,  that  she  had  separate  estate  of  her  own,  and  that  there  was  no 
doubt,  so  far  as  she  was  concerned,  that  she  contracted  with  respect  to 
her  separate  estate  when  she  indorsed  the  note. 

The  note  was  made  and  matured  and  all  the  material  facts  occurred 
before  the  passing  of  the  Married  Women’s  Property  Act,  1884. 

Held,  following  Moore  v.  Jackson,  16  A.  R.  431,  that  the  plaintiffs  were 
bound  to  prove  the  existence  of  some  separate  property  at  the  time  of 
entering  into  the  alleged  contract,  and  that  this  was  not  shewn  by  the 
affidavit ; and  the  motion  for  judgment  was  refused. 

[October  16,  1889. — Ferguson,  J.] 


An  appeal  by  the  defendant  Mrs.  Woodcock  from  an 
order  of  the  local  Judge  at  Berlin,  allowing  the  plaintiffs 
to  sign  final  judgment  against  the  appellant,  who  was  a 
married  woman,  under  the  provisions  of  Con.  Rule  739. 
(Rule  80,  O.  J.  A.,  1881). 

The  appeal  was  taken  upon  the  ground  that  it  was  not 
shewn  to  the  local  Judge  that  the  appellant  had  separate 
estate. 

The  appeal  was  argued  before  Ferguson,  J.,  in  Chambers 
on  the  14th  October,  1889. 

J.  M.  Clark , for  the  appellant,  relied  on  Moore  v.  Jackson , 
decided  by  the  Court  of  Appeal  on  the  29  th  June  last,  now 
reported  16  A.  R.  431. 

John  King,  for  the  plaintiffs,  cited  Kinnear  v.  Blue,  10 
P.  R.  465  ; Quebec  Bank  v.  Radford,  ib.  619  ; Cameron  v. 
Rutherford,  ib.  620.* 

Judgment  was  delivered  on  the  16th  October,  1889. 


See  also  Scott  v.  Wye,  11  P.  R.  93. 
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Ferguson,  J. — This  is  an  appeal  from  an  order  of  the 
local  Judge  at  Berlin,  whereby  it  was  ordered  that  the 
plaintiffs  might  enter  judgment  against  the  defendants,  one 
of  whom  is  a married  woman.  The  action  is  upon  a 
promissory  note  of  her  husband  and  co- defendant,  which 
was  signed  or  indorsed  by  her.  It  was  stated  at  the  bar, 
as  no  doubt  the  fact  is,  that  the  note  was  made  and  matured 
and  that  all  ,the  material  facts  occurred  before  the  passing 
of  “ The  Married  Women’s  Property  Act,  1884.” 

The  evidence  brought  before  the  learned  Judge  respecting 
the  property  of  the  female  defendant  at  the  time  of  the 
indorsing  of  this  note  is  contained  in  the  affidavit  of  Mr- 
Dewar,  the  plaintiffs’  manager.  It  is  as  follows  : 

“ The  wife  of  the  defendant  F.  D.  Woodcock  was  made 
a party  to  the  note  because  I was  informed  by  the  said  F„ 
D.  Woodcock  and  believed,  and  I have  no  doubt  that  such 
was  the  fact,  that  his  wife  had  separate  estate  of  her  own, 
and  there  is  no  doubt,  so  far  as  she  is  concerned,  that  she 
contracted  with  respect  to  her  said  separate  estate  when 
she  indorsed  the  note.” 

The  case  Moore  v.  Jackson , decided  by  the  Court  of 
Appeal  and  not  yet  reported,  was  upon  facts  that  came  into 
existence  after  the  passing  of  the  Act  of  1884,  but  I do  not 
see  that  the  law  under  the  Act  of  1872  was  more  favorable 
to  a plaintiff  situated  as  the  present  plaintiffs  are  than  it  is 
under  the  Act  of  1884,  and  the  same  may  be  said  regarding 
the  situation  under  the  provisions  of  the  Act  of  1859. 

In  Moore  v.  Jackson  Mr.  Justice  Burton  says  that  the 
plaintiff  in  order  to  recover  is  bound  to  allege  and  prove 
the  existence  of  some  separate  property  at  the  time  of 
entering  into  the  alleged  contract. 

Mr.  Justice  Maclennan  says  in  the  same  case  that  it  was 
a necessary  part  of  the  plaintiff’s  case  to  enable  him  to 
recover,  to  allege  and  prove  not  only  the  making  of  the 
notes  by  the  married  woman,  but  also  that  she  then  had 
property  which  was  her  separate  estate,  with  respect  to 
which  she  was  enabled  by  the  Act  to  contract  and  to 
render  herself  liable.  The  Court  was  unanimous. 
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It  is  plain,  I think,  in  looking  at  the  successive  Acts 
respecting  the  property  of  married  women  that  the  date 
of  the  marriage  or  the  date  of  the  acquisition  of  the  pro- 
perty by  her,  or  perhaps  both,  may  be  material  elements 
in  determining  whether  or  not  the  property  is  “ separate 
property.” 

In  the  present  case  the  evidence  is  upon  information 
and  belief  only.  This  information  came  from  the  husband, 
it  is  true,  but  in  Moore  v.  Jack-son  the  information  came 
directly  from  the  married  woman  herself. 

The  evidence  in  Moore  v.  Jackson  did  not  say  that  the 
property  was  “ separate  property.”  The  evidence  in  the 
present  case  does  call  the  property  alluded  to  “ separate 
estate,”  but  no  facts  are  disclosed  to  enable  a Judge  to  say 
whether  it  was  separate  property  or  not,  and  the  witness 
does  not  profess  to  have  or  to  have  had  any  personal 
knowledge  of  the  facts  at  all. 

I am  of  the  opinion  that  the  plaintiffs  did  not  shew  before 
the  learned  Judge  what,  according  to  the  case  Moore  v. 
Jackson , he  was  required  to  shew  in  order  to  entitle  him 
to  judgment  against  the  defendant  the  married  woman; 
and  the  conclusion  is  that  the  appeal  must  be  allowed,  but 
I think  without  costs,  and  without  prejudice  to  any  other 
application  or  other  proceedings  for  the  same  purpose  or 
with  the  same  object. 


Order  accordingly. 
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Graham  v.  Devlin. 


Judgment  debtor — Examination  of — Unsatisfactory  answers — Motion  to 
commit — Re-examination — Evidence— Rules  928 , 932. 

Upon  a motion  to  commit  the  defendant  for  unsatisfactory  answers  upon 
his  examination  as  a judgment  debtor: 

Held,  that  the  examination  should  not  be  so  conducted  as  to  try  to  entrap 
the  debtor,  but  it  should  be  full,  fair,  and  searching. 

2.  That  the  broad  test  to  be  applied  in  gauging  the  character  of  the 

answers,  in  order  to  determine  whether  they  are  satisfactory,  is : 
Having  regard  to  the  circumstances  of  each  particular  case,  are  the 
answers  sufficient  to  satisfy  the  mind  of  a reasonable  person  that  full 
and  true  disclosure  has  been  made  ? t?  $ 

3.  That  where  the  particulars  wherein  dissatisfaction  is  felt  have  been 
pointed  out,  an  opportunity  should  be  given  to  the  debtor  of  reconciling 
what  may  be  conceived  to  be  contradictions  or  supplying  what  may 
appear  to  be  omissions. 

4.  That  the  ordinary  rules  for  dealing  with  evidence  in  litigated  matters, 
where  money  or  money’s  worth  only  is  involved,  are  not  to  be  applied, 
without  more,  to  cases  where  the  liberty  of  the  person  is  at  stake. 

And  in  the  present  case,  where  the  examination  was  protracted  and 
ranged  over  a period  of  more  than  two  years,  during  which  the  defen- 
dant had  had  two  lines  of  business  going  on,  he  was  allowed  an 
opportunity  to  protect  himself  by  explanations,  upon  various  parts  of  his 
examination,  relied  upon  as  shewing  that  a considerable  sum  of  money 
had  not  been  accounted  for,  being  brought  to  his  notice  ; and  having 
been  thus  further  examined,  and  it  not  having  been  shewn  that  he  had 
any  means  available  to  satisfy  the  judgment,  and  his  answers  as  a whole 
being  reasonably  satisfactory,  in  view  of  the  rules  above  laid  down,  a 
motion  to  commit  was  refused. 

History  of  the  enactments  contained  in  Rules  928  and  932. 

[October  23,  1889. — Boyd , C.] 

This  was  an  application  by  the  plaintiff  to  commit  the 
defendant  for  unsatisfactory  answers  upon  his  examination 
as  a judgment  debtor. 

The  facts  appear  in  the  judgment. 

The  motion  was  argued  in  Chambers  on  the  19th 
October,  1889. 

Hoyles,  for  the  motion. 

C.  J.  Holman,  contra. 


Judgment  was  delivered  on  the  23rd  October,  1889. 

Boyd,  C. — The  examination  of  the  judgment  debtor  in 
this  case  has  been  so  protracted,  and  the  claim  for  his  com- 
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mittal  has  been  so  strenuously  pressed,  that  I have  given 
some  little  pains  to  ascertain  on  what  precise  footing  the 
law  on  this  subject  now  rests.  The  examination  was  had, 
and  the  application  is  made  under  Con.  Rules  928  and  932. 
These  Rules  are  derived  from  the  statutes,  and  they  first 
appeared  in  provincial  law  as  sec.  13  of  22  Vic.  ch.  96, 
(1858),  forming  part  of  a statute  passed  “ for  abolishing 
arrest  in  civil  actions,  and  for  the  better  prevention  and 
more  effectual  punishment  of  fraud.”  This  is  almost 
identical  with  an  earlier  section  (sec.  11)  in  the  same 
Act,  providing  for  the  like  examination  in  the  case  of 
a debtor  in  close  custody  in  execution  making  application 
to  be  discharged.  These  sections  first  provided  for  viva 
voce  examinations  of  the  judgment  debtor — the  earlier 
provisions  in  provincial  statutes  contemplating  only  the 
answering  of  interrogatories  : 19  & 20  Yic.  ch.  43,  sec.  300  ; 
10  & 11  Yic.  ch.  15,  sec.  3 ; 6 W.  IY.  ch.  36  ; or  the  making 
of  an  affidavit  as  to  property  and  means  and  the  disposal 
thereof.  The  substance  of  the  whole  system  appears  to  be 
derived  from  the  English  bankrupt  law : 12  & 13  Yic.  ch. 
106,  secs.  117,  260,  261,  which  again  comes  from  the 
earlier  6 Geo.  IY.  ch.  16,  sec.  36  et  seq. 

On  a former  application,  when  the  motion  to  commit 
was  on  the  ground  that  by  comparison  of  various  parts  of 
the  examination  taken  after  intervals  of  time  it  would 
appear  that  a considerable  total  of  money  received  by  the 
defendant  had  not  been  accounted  for,  I directed  that 
the  various  passages  relied  upon  should  be  brought  to  his 
attention  that  he  might  have  pan  opportunity  to  protect 
himself  as  he  should  be  advised.  This  I conceived  to  be 
in  the  spirit  of  the  law  which  does  not  allow  a man  to  be 
personally  punished  without  giving  him  a fair  chance  to 
clear  himself.  The  examination  was  conducted  by  the 
counsel  for  the  plaintiff  as  upon  a cross-examination,  and 
during  much  of  the  time  the  defendant  was  without  the 
presence  and  advice  of  a solicitor.  As  put  by  Coleridge, 
J.,  in  Re  Legge,  1 Bail  C.  C.  163,  and  1 C.  L.‘ R.  42,  there 
is  no  doubt  the  examination  should  not  try  to  entrap  the 
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bankrupt,  but  it  should  be  full,  fair,  and  searching.  And 
again  in  Ex  parte  Fitzhenry,  1 Moll.  34,  where  the  matter 
was  at  large,  Hart,  L.  C.,  said : “ The  party  should  be 
sifted  further,  and  the  examination  brought  to  that  point 
as  shall  exhibit  his  obstinate  refusal  to  give  satisfactory 
explanation  of  the  unsatisfactory  statement.” 

This  further  examination  having  been  had,  the  matter 
has  been  again  brought  before  me.  Now  the  broad  test  to 
be  applied  in  gauging  the  character  of  the  answers,  in  order 
to  determine  whether  they  are  satisfactory,  is  : having 
regard  to  the  circumstances  of  each  particular  case,  are 
the  answers  sufficient  to  satisfy  the  mind  of  a reasonable 
person  that  full  and  true  disclosure  has  been  made  ? 

That  was  laid  down  early  in  the  century  by  Lord 
Eldon  in  Taylors  Case , 8 Yes.  328,  and  it  has  been  reiter- 
ated in  the  most  recent  cases  in  which  the  question  has 
been  passed  upon  : In  re  Courtney,  11  Ir.  Ch.  R.  410,  de- 
cided in  1861,  in  which  most  of  the  cases  were  reviewed; 
and  in  Dougall  v.  Yager,  2 U.  C.  L.  J.  N.  S.  161,  decided 
in  1866. 

In  the  present  case  the  examination  has  ranged  over  a 
period  of  more  than  two  years,  beginning  in  March,  1887. 
The  defendant  had  two  lines  of  business  going  on,  one  his 
own  and  the  other  a partnership,  in  which  he  and  the 
plaintiff  were  interested,  and  no  books  were  kept.  This 
being  the  case,  it  would  not  be  extraordinary  if  there 
should  be  omissions  and  discrepancies  in  the  evidence,  and 
if  information  should  be  obtained  at  a later  stage  of  this 
inquiry  which  was  overlooked  at  an  earlier  stage.  The 
particulars  wherein  dissatisfaction  is  felt  being  pointed  out 
it  is,  as  suggested  by  Alderson,  B.,  in  Ex  parte  Lee,  2 Mont. 
& Ayr.  15,  right  to  give  an  opportunity  of  reconciling  what 
maybe  conceived  to  be  contradictions  or  supplying whatmay 
appear  to  be  omissions.  The  same  recognition  of  human 
infirmity  is  to  be  found  in  Lord  Mansfield’s  words  in  Rex 
v.  Perrot,  2 Burr,  at  p.  1124:  ‘‘A  man’s  memory  may  fail  him 
at  one  time,  and  be  refreshed  at  another ; or  his  first 
answer  may  be  equivocal,  or  imperfect : and  why  should  he 
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not  be  called  upon  to  explain  and  complete  it  ? ” I refer  to 
these  points  because  I do  not  think  the  ordinary  rules  for 
dealing  with  evidence  in  litigated  matters,  where  money  or 
money’s  worth  only  is  involved,  are  to  be  applied  without 
more  to  cases  where  the  liberty  of  the  person  is  at  stake. 
The  Court  adverted  to  this  consideration  in  Hobbs  v.  Scott, 
23  U.  C.  R.  619,  so  as  to  suggest  that  the  rule  should  be  to 
give  the  defendant,  as  in  criminal  cases,  the  benefit  of 
reasonable  doubt,  rather  than  to  bear  more  heavily  against 
him. 

The  main  points  in  the  present  motion  are  these.  The 
defendant  shews  that  he  has  during  the  period  under 
investigation  paid  out  $16,969,  whereas  he  only  details 
having  received  during  the  same  period  $15,744.  That  is, 
he  pays  out  apparently  $1,225  more  than  he  receives. 
The  plaintiff  seeks  to  charge  him  with  the  receipt  of  other 
moneys  which  will  account  for  this  balance  of  $1,225,  and 
also  to  shew  a large  surplus  in  his  hands  unaccounted  for. 
I think  that  it  is  made  out  that  he  should  be  charged  with 
the  following  sums : 

Further  sum  received  from  Dodds  .... 

“ “ “ his  mother. 


As  to  omitted  sum  of  $310  received 
from  his  mother,  the  evidence  is  not 
conclusive  against  him,  but  for  the 
present  allow  it 


As  to  the  $500  or  $700  cash  in  hand  in  March,  1887,  the 
evidence  is  not  sufficiently  precise  to  shew  that  the  defen- 
dant had  this  on  the  25th  March,  when  his  dealings  began 
with  the  plaintiff.  This  is  just  one  of  the  items  on  which 
the  examination  should  have  been  narrowed  down  to  the 
point  to  be  investigated,  and  not  to  have  left  it  open  to 
the  explanations  now  offered  during  the  argument,  that 
this  money  was  all  spent  before  the  end  of  the  month, 
though  it  might  have  been  on  hand  at  the  beginning. 


$100  00 
200  00 


$300  00 


310  00 


$610  00 


XIII.] 


GRAHAM  V.  DEVLIN. 


249 


So  as  to  the  payment  for  fixtures,  alleged  to  be  in  one 
place  $750  and  at  another  stated  by  the  defendant  to  be 
$500,  That  point  of  dissatisfaction  should  have  been 
called  specially  to  his  attention.  He  explains  in  the 
argument  that  in  the  smaller  sum,  $500,  he  did  not  take 
into  account  the  glass  show  cases,  which  appear  to  be  very 
expensive. 

I do  not  think  his  account  of  having  paid  Palmer  & Co. 
of  Montreal  $400,  which  he  at  first  omitted  to  speak  of, 
nor  his  having  paid  Whitehall  & Co.  $300  instead  of  $150, 
as  he  fnv.t  stated,  are  so  incredible  that  I should  commit 
him,  nor  do  I think  that  he  should  be  again  submitted  for 
further  examination  on  these  heads.  He  has  sworn  to 
statements  as  to  these  payments  which  are  easily  suscep- 
tible of  verification,  and  the  Courts  are  open  to  proceed 
against  him  for  perjury  if  it  is  found  that  his  answers  are 
false. 

So  as  to  the  last  item  discussed  before  me,  as  to  the 
man’s  living  expenses.  At  one  time  in  the  early  examin- 
ation he  said  his  household  expenses  would  be  $1,000  a year; 
he  now,  after  having  conferred  with  his  wife  and  cudgelled 
his  memory,  puts  them  at  $1,200.  He  has  a family,  three 
or  five  children,  I forget  which,  and  it  is  not  unlikely  that 
his  outlay  is  at  the  higher  figure.  This  ends  what  was 
argued  before  me.  The  plaintiff  has  failed  to  shew  from 
the  defendant’s  examination  that  he  has  any  means  avail- 
able to  answer  the  judgment,  and  I think  that  his  answers 
regarded  as  a whole  are  reasonably  satisfactory. 

The  motion  is  refused  with  costs  to  be  set  off  against 
the  judgment. 
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Gardner  v.  Burgess. 


Receiver — Rents  and  profits  of  mortgaged  premises — Actions  by  mortgagees 
— Leave  to  proceed — Petition — Receiver's  costs  ojf  appearing  on — 
Tender  of  costs — Rule  1193. 


Where  actions  were  brought  by  mortgagees  without  the  leave  of  the 
Court  for  sale  of  mortgaged  premises  after  the  appointment  of  a receiver 
to  receive  the  rents  and  profits  of  such  premises,  an  order  was  made, 
upon  the  petition  of  the  mortgagees,  allowing  the  proceedings  in  the 
actions  to  stand,  and  allowing  the  petitioners  to  proceed  with  the 
actions  notwithstanding  the  appointment  of  the  receiver. 

The  receiver  was  served  with  notice  of  the  presentation  of  the  petition 
and  appeared  thereon  by  counsel.  The  petition,  besides  praying  for  the 
relief  which  was  granted,  asked  in  the  alternative  that  the  receiver 
might  be  discharged,  or  that  he  might  be  ordered  to  pay  the  petitioners 
the  arrears  of  principal  and  interest  due  on  their  mortgages  and  the 
costs  of  the  actions  and  the  petition. 

Held,  that  if  the  petitioners  wished  to  protect  themselves  from  paying 
costs  they  should  have  proceeded  under  Rule  1193  and  tendered  the 
receiver  $5  with  the  petition  ; and  this  not  having  been  done,  and  the 
relief  asked  in  the  alternative  prayers  being  such  as  justified  the  appear- 
ance of  the  receiver,  the  receiver  was  entitled  to  be  paid  his  costs  by 
the  petitioners  ; and  the  petitioners  were  allowed  to  add  the  sum  so 
paid  and  their  own  costs  to  the  mortgage  debt. 

[October  23  and  24,  1889. — Boyd,  C.] 

The  plaintiff  brought  this  action  as  assignee  for  the 
benefit  of  creditors  of  William  Burgess  against  Mary  E. 
Burgess,  wife  of  William  Burgess,  to  have  it  declared  that 
the  equity  of  redemption  in  certain  lands  conveyed  to  the 
defendant  by  F.  P.  Woodall  belonged  to  the  estate  of 
William  Burgess.  On  the  16th  April,  1889,  an  order  was 
made  in  this  action  restraining  the  defendant  from  receiving 
or  dealing  with  the  rents  and  profits  of  the  lands  in  ques- 
tion, and  directing  that  a receiver  should  be  appointed  to 
receive  the  rents  and  profits.  The  plaintiff  was  before  the 
11th  June,  1889,  appointed  receiver  pursuant  to  this  order. 

On  the  11th  June,  1889,  Jessie  Garrett  and  James  Parkes 
began  two  actions  upon  mortgages  over  the  lands  in  ques- 
tion, made  to  them  by  F.  P.  Woodall,  against  Woodall, 
Mary  E.  Burgess,  and  the  plaintiff  as  assignee  of  William 
Burgess,  claiming  to  have  the  lands  sold,  &c.  These  actions 
were  brought  without  the  leave  of  the  Court.  On  the  5th 
September,  1889,  Garrett  and  Parkes  delivered  statements 
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of  claim  in  the  actions  brought  by  them,  and  on  the  17th 
September,  1889,  their  solicitors  received  a letter  from  the 
plaintiff’s  solicitors  stating  that  a receiver  had  been  for 
some  time  in  receipt  of  the  rents  and  profits  of  the  lands  in 
question. 

On  the  1 1th  October,  1889,  Garrett  and  Parkes  filed  a 
petition  setting  forth  the  facts,  and  praying  that  the 
appointment  of  the  plaintiff  as  receiver  might  be  declared 
to  have  been  made  without  prejudice  to  the  rights  of  the 
petitioners,  and  that  leave  might  be  granted  to  them  to 
proceed  with  the  mortgage  actions  notwithstanding  the 
appointment  of  the  receiver  ; or  in  the  alternative  that  the 
plaintiff  might  be  discharged  from  the  receipt  of  the  rents 
and  profits  ; or  that  the  plaintiff  might  be  ordered  to  pay 
the  petitioners  the  arrears  of  principal  and  interest  due  on 
the  mortgages,  and  the  costs  of  the  actions  and  the  petition. 
The  petitioners  also  prayed  that  the  costs  of  the  petition 
might  be  added  to  the  moneys  secured  by  the  mortgages. 

The  petition  stated  that  the  petitioners  were  not  aware 
of  the  appointment  of  a receiver  until  they  received  the 
letter  above  mentioned  on  the  17th  September,  and  was 
verified  by  affidavits. 

On  the  23rd  October,  1889,  the  petition  came  on  for 
hearing  before  Boyd,  0.,  in  Court, 

Gunther,  for  the  petitioners. 

Arnoldi,  for  the  receiver. 

Boyd,  C.,  ordered  that  the  proceedings  taken  should  be 
allowed  to  stand,  and  that  the  petitioners  should  be  allowed 
to  proceed  with  their  actions  notwithstanding  the  appoint- 
ment of  the  receiver  ; the  proceedings  after  judgment  upon 
both  actions  to  be  conducted  concurrently  as  under  one 
judgment,  and  the  plaintiffs  to  be  entitled  to  costs  after 
judgment  as  of  proceeding  under  one  judgment  only ; the 
receiver’s  costs  of  the  application  to  be  paid  by  the  peti- 
tioners, and  the  sum  so  paid  together  with  the  petitioners 
costs  of  the  petition  to  be  added  to  the  moneys  secured  by 
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the  mortgages  sued  upon.  He  allowed  the  petitioners 
however  to  refer  to  authorities  upon  the  question  of  the 
costs  of  the  receiver. 

Herman  v.  Dunbar,  23  Beav.  312,  and  Re  Hertford 
Charity,  19  Beav.  518  n.,  were  referred  to. 

On  the  following  day  judgment  was  given  upon  the 
question  of  costs. 

Boyd,  C. — Herman  v.  Dunbar,  23  Beav.  312,  is  cited 
in  the  books  as  authority  for  this,  that  when  the  receiver 
is  served  with  a petition  in  the  cause  he  should  not  appear, 
and  will  get  no  costs  of  appearance  if  he  does.  This  is 
based  on  cases  cited  in  that  judgment  holding  a party  was 
not  justified  in  appearing  merely  because  he  was  served 
with  a petition.  This  rule  was  departed  from  at  a later 
period  in  England  : Clark  v.  Simpson,  L.  R.  6 Eq.  336,  a 
decision  which  has  been  followed  in  this  country  : Robertson 
v.  Grant,  3 Ch.  Chamb.  R.  331.  There  were  different  hold- 
ings in  this  matter  with  different  Judges,  which  led  to  the 
adoption  of  the  present  Rules  numbered  1193  and  1194* 
in  the  Con.  Orders.  If  the  petitioners  in  this  case  wished 
to  protect  themselves  from  paying  costs,  they  should  at 
least  have  tendered  the  $5  with  the  petition.  This  was  not 
done,  and,  apart  from  this,  such  relief  is  asked  in  the  alter- 
native prayers  as  justified  the  appearance  of  the  receiver. 
Costs  should  be  taxed  to  him  as  I directed  after  the  argument. 

* 1193.  Where  a petition  in  any  action  or  matter  is  served,  and  notice 
is  given  to  the  party  served  that  in  case  of  his  appearance  in  Court  his 
costs  will  be  objected  to,  and  accompanied  by  a tender  of  costs  for  perusing 
the  same,  the  amount  to  be  tendered  shall  be  $5.  The  party  making  the 
payment  shall  be  allowed  the  same  in  his  costs,  provided  the  service  was 
proper,  but  not  otherwise  ; but  this  Rule  is  without  prejudice  to  the  rights 
of  either  party  to  costs,  or  to  object  to  costs  where  no  such  tender  is 
made,  or  where  the  Court  or  Judge  shall  consider  the  party  entitled,  not- 
withstanding such  notice  or  tender,  to  appear  in  Court.  J.  A.  Rule  434. 

1194.  Where  any  party  appears  upon  any  application  or  proceeding  in 
Court  or  at  Chambers  in  which  he  is  not  interested,  or  upon  which, 
according  to  the  practice  of  the  Court,  he  ought  not  to  attend,  he  is  not 
to  be  allowed  any  costs  of  such  appearance,  unless  the  Court  or  Judge 
shall  expressly  direct  such  costs  to  be  allowed.  J.  A.  Rule  437. 


XIII.]  RE  COLENUTT  AND  TOWNSHIP  OF  COLCHESTER.  253 


Re  Colenutt  and  Township  of  Colchester  North. 


Municipal  by-law — Procedure  on  motion  to  quash — Notice  of  motion — 
Order  nisi — Con.  Rule  526. 

The  authority  to  proceed  by  rule  or  order  nisi  in  quashing  a by-law,  con- 
ferred by  R.  S.  O.  ch.  184,  sec.  332,  is  inconsistent  with  Con.  Rule  526, 
and  must  therefore  be  taken  to  be  repealed  ; for  by  51  Vic.  ch.  2,  sec. 
4,  (0.),  it  is  declared  that  all  enactments  in  the  Revised  Statutes  incon- 
sistent with  the  Rules  are  repealed.  It  is  therefore  not  now  proper  to 
proceed  by  order  nisi. 

Re  Peck  and  Araeliasburgh,  12  P.  R.  664,  followed. 

Hewison  v.  Pembroke , 6 0.  R.  170,  distinguished. 

[November  20,  1889. — Street , J.] 

On  the  1st  November,  1889,  Langton,  for  one  Colenutt, 
a ratepayer  of  the  township  of  Colchester  North,  obtained 
from  Galt,  C.  J.,  in  Court,  an  order  nisi  to  quash  by-law 
No.  211  of  the  township,  entitled  “ A by-law  for  raising 
f unds  to  defray  the  cost  of  repairing  and  enlarging  the 
Batten  Side  Road  Drain  in  Colchester  North.” 

The  application  to  quash  was  argued  before  Street,  J., 
in  Court  on  the  19th  November,  1889. 

Langton , for  the  applicant. 

W.  H.  Blake,  for  the  township,  objected  that  the  appli- 
cation was  too  late  under  sections  571  and  572  of  the 
Municipal  Act,  R.  S.  O.  ch.  181,  which  are  the  provisions 
governing  a by-law  of  the  kind  in  question.* 

*571 — (1)  Before  the  final  passing  of  the  by-law  it  shall  be  published 
**  * * together  with  a notice  that  any  one  intending  to  apply  to  have 

the  by-law  or  any  part  thereof  quashed,  must,  not  later  than  ten  days 
after  the  final  passing  thereof,  serve  a notice  in  writing  upon  the  reeve 
* * * of  his  intention  to  make  application  for  that  purpose  to  the 

High  Court,  at  Toronto,  during  the  six  weeks  next  ensuing  the  final  pass 
ing  of  the  by-law. 

572. — (1)  In  case  no  notice  of  the  intention  to  make  application  to  quash 
a by-law  is  served  within  the  time  limited  for  that  purpose  in  the  pre- 
ceding section,  or  if  the  notice  is  served,  then,  in  case  the  application  is 
not  made  or  is  unsuccessful  the  by-law  shall,  notwithstanding  any  want 
of  substance  or  form,  either  in  the  by-law  itself  or  in  the  time  and  manner 
of  passing  the  same,  be  a valid  by-law. 
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Judgment  was  delivered  on  the  20th  November,  1889. 

Street,  J. — (After  stating  the  facts  and  his  conclusion 
that  the  application  should  be  dismissed  with  costs  upon 
all  the  grounds  taken,  which  it  is  not  necessary  to  mention 
here.) — I should,  perhaps,  notice  that  the  counsel  for  the 
township  objected  to  the  application  as  being  too  late 
under  secs.  571  and  572,  because  the  period  of  six  weeks 
from  the  final  passing  of  the  by-law  had  expired.  A rule 
nisi  was  granted  on  the  last  day  of  the  six  weeks  calling 
upon  the  township  to  shew  cause  wdiy  the  by-law  should 
not  he  quashed  : this  rule  was  not  served  upon  the  town- 
ship at  all,  but  notice  of  it  was  served  on  them  on  the  2nd 
November,  being  the  day  on  which  it  was  taken  out,  and 
they  appeared  upon  the  day  on  which  it  was  returnable 
and  obtained  an  adjournment,  subsequently  demanding* 
copies  of  the  affidavits.  It  was  conceded  by  the  counsel 
for  the  township  that  the  rule  nisi  might  stand  as  a notice 
of  motion,  but  it  was  urged  that  as  a notice  of  motion  it 
was  not  an  “ application  ” to  the  Court  within  the  meaning 
of  section  572,  but  was  merely  notice  of  an  application  (a.) 

In  Re  Peck  and  Ameliasburgh , 12  P.  R.  664,  I came  to 
the  conclusion  that  the  former  practice  of  obtaining  a rule 
to  shew  cause  in  applications  such  as  this  had  been  abol- 
ished by  the  Con.  Rules,  and  I see  no  reason  to  change  the 
opinion  I then  expressed.  The  decision  of  Rose,  J.,  in 
Hewison  v.  Pembroke,  6 0.  R.  170,  was  cited  to  me  as 
being  inconsistent  with  Re  Peck  and  Ameliasburgh  upon 
this  point,  but  the  two  decisions  are  not  based  upon  the 
same  foundation  at  all,  as  will  be  seen  from  a consideration 
of  the  state  of  the  law  when  they  were  respectively  decided. 
The  Judicature  Act  was  passed  in  1881,  and  the  Rules 
which  formed  part  of  it  had,  no  doubt,  equal  force  with  the 
Act  itself.  Judicature  Act  Rule  405  provided  that  “ No 
rule  or  order  to  shew  cause  shall  be  granted  in  any  action 
or  matter  except  in  the  cases  in  which  an  application  for 
such  rule  or  order  is  expressly  authorized  by  these  Rules.” 

( a } See  upon  this  point  the  later  case  of  Re  Sweetman  and  Gosjieldr 
post,  p.  293. 
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As  this  Rule  did  not  in  express  terms  repeal  the  clause  of 
the  Municipal  Act  then  in  force  (sec.  322  of  ch.  174,  R.  S.  0.) 
under  which  authority  was  given  to  make  applications  to 
quash  by-laws  by  means  of  a rule  to  shew  cause,  there 
might  perhaps  have  remained  some  ground  for  arguing  that 
the  practice  provided  by  the  Municipal  Act  was  not  in- 
tended to  be  affected  ; but  any  doubt  upon  this  point 
was  set  at  rest  by  the  passing  of  the  Municipal  Act 
of  1883,  which  by  sec.  334  undoubtedly  restored  the 
practice  which  had  been  in  force  before  the  Judicature 
Act,  by  authorizing  applications  to  be  made  by  rule 
to  shew  cause.  It  is  plain  that  in  this  state  of  the 
statute  law  no  other  conclusion  was  possible  than  that 
which  was  arrived  at  by  my  brother  Rose,  in  Hewison  v- 
Pembroke,  decided  by  him  in  May,  1884,  viz.,  that  the  pro- 
ceeding by  rule  to  shew  cause  was  perfectly  proper,  and  he 
expressly  puts  his  judgment  upon  the  ground  that  the 
authority  for  the  application  was  derived  from  section  334 
of  the  Municipal  Act  of  1883.  Then  followed  the  revision 
of  the  Ontario  statute  law  in  1887,  in  which  the  practice 
of  proceeding  by  rule  is  confirmed  by  section  332  of  ch. 
184,  R.  S.  O.  The  Con.  Rule  526  came  next,  and  ordered 
that  “No  summons,  rule,  or  order  to  shew  cause  shall  be 
granted  in  any  action  or  matter  ; but  when  any  person 
other  than  the  applicant  is  entitled  to  be  heard  thereon,  he 
shall  be  served  with  a notice  of  the  motion.”  Then  by 
sec.  4 of  ch.  2 of  the  Ontario  Statutes  of  1888  it  is  declared 
that  all  enactments  in  the  Revised  Statutes  inconsistent 
with  the  Rules  are  repealed.  The  authority  to  proceed  by 
rule  to  shew  cause  in  quashing  a by-law  conferred  by  sec. 
332  of  ch.  184,  R.  S.  0.,  is  plainly  inconsistent  with  Rule 
526,  above  quoted,  and  must,  therefore,  be  taken  to  be 
repealed,  thus  leaving  no  authority  whatever  for  the  pro- 
ceeding by  rule  to  shew  cause.  This  was  the  state  of  the 
law  when  Re  Peck  and  Ameliasburgh  was  decided,  and 
no  change  has  since  been  made.  It  appears  plain  then  that 
the  proceeding  here  by  rule  to  shew  cause  was  incorrect. 
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McDougald  y.  Thomson. 

Dismissing  action — Want  of  prosecution — Failure  to  enter  for  trial — Notice 
of  trial— Rules  647,  663. 

Where  the  plaintiff  fails  to  enter  the  action  for  trial  at  a sittings  for  which 
he  has  given  notice  of  trial,  the  action  cannot  be  dismissed  for  want  of 
prosecution  under  Rule  647 ; the  defendant’s  remedy  is  to  enter  the  action 
himself  under  Rule  663. 

Crick  v.  Hewlett,  27  Ch.  D.  355,  distinguished. 

[November  29,  1889. — Street,  J.] 

This  was  an  appeal  from  the  decision  of  the  local  Master 
at  Hamilton  refusing  a motion  made  on  behalf  of  the  de- 
fendant to  dismiss  the  action  for  want  of  prosecution. 

Issue  was  joined  on  the  30th  April,  1889.  On  the  20th 
September,  1889,  the  plaintiff  gave  to  the  defendant  notice 
of  trial  for  the  assizes  for  the  county  of  Wentworth,  holden 
on  the  30th  September,  1889.  Neither  the  plaintiff  nor 
the  defendant  set  the  case  down  for  trial,  and  at  the  con- 
clusion of  the  sittings  of  the  Court  the  defendant  moved 
to  dismiss  the  action,  relying  upon  Con.  Rule  647. 

The  learned  local  Master  dismissed  the  motion  upon 
the  ground  that  the  defendant  had  not  shewn  himself 
entitled  to  the  order  to  dismiss  upon  the  words  of  that 
Rule.  Against  the  order  dismissing  the  motion  the  defen- 
dant now  appealed. 

The  appeal  was  argued  before  Street,  J.,  in  Chambers 
on  the  23rd  November,  1889. 

Gunther,  for  the  appeal. 

George  M.  Barton,  contra 

Judgment  was  delivered  on  the  29th  November,  1889. 

Street,  J. — Rule  647  reads  as  follows : “ If  the  plead- 
ings are  closed  six  weeks  before  the  commencement  of  any 
sittings  of  the  High  Court  for  which  the  plaintiff  might 
give  notice  of  trial,  and  he  does  not  give  notice  of  trial 
therefor,  the  action  may  be  dismissed  for  want  of  prosecu- 
tion.” 
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The  plaintiff  here  did  give  notice  of  trial,  but  did  not 
follow  it  up  by  setting  the  case  down  for  trial,  as  he  is 
required  to  do  by  Rule  665,  and  it  is  argued  that  he  must 
be  treated  as  if  he  had  not  given  the  notice  of  trial.  To 
hold  this  would,  in  my  opinion,  be  to  introduce  into  the 
Rule  words  which  are  not  to  be  found  there.  The  giving 
of  a notice  of  trial  is  one  proceeding ; the  setting  of  the 
cause  down  for  trial  is  another ; and  the  Rule  does  not  say 
that  the  defendant  may  move  to  dismiss  if  the  plaintiff 
fails  in  doing  the  latter,  but  only  if  he  fails  in  doing  the 
former : the  plaintiff  has  not  failed  to  do  that  the  omission 
o fwhich  alone  would  give  the  defendant  the  right  to  dis- 
miss. It  was  argued  that  the  notice  of  trial  alone  without 
the  setting  down  of  the  action  was  an  ineffectual  proceed- 
ing ; but  that  is  not  quite  correct,  for  it  gave  the  defendant 
the  right  which  he  did  not  possess  without  it  of  himself 
setting  the  action  down  for  trial  under  Rule  663.  What 
these  Rules  really  do  provide  is  this,  that  if  the  plaintiff 
do  not  give  notice  of  trial  for  a sitting  of  the  Court  taking 
place  not  less  than  six  weeks  after  issued  joined,  the  de- 
fendant may  move  to  dismiss  ; but  if  the  plaintiff  do 
give  such  notice  of  trial,  the  defendant  may  himself  proceed 
to  trial  by  setting  the  action  down. 

Crick  v.  Hewlett , 27  Ch.  D.  355,  is  a case  under  the 
English  Rules  12  and  16  of  Order  XXXVI.,  and  it  was  there 
held  that  a notice  of  trial  not  followed  up  by  the  setting 
down  of  the  action  wasjaot  an  effective  notice  and  could  not 
be  relied  on  as  an  answer  to  a motion  to  dismiss ; but  under 
the  English  Rule  16  the  notice  of  trial  ceases  to  be  in  force 
unless  the  action  shall  be  entered  for  trial  by  one  party  or 
the  other  within  six  days  after  the  notice  is  given.  This 
explains  why  in  England  a notice  of  trial  can  only  be 
treated  as  effective  when  the  action  is  duly  entered  after 
it  is  given.  We  have  no  such  provision  in  our  Rules,  and 
the  result  is  that  Crick  v.  Hewlett  is  not  an  authority  for 
the  defendant’s  contention  here.  I therefore  dismiss  the 
appeal  with  costs. 
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Niagara  Grape  Co.  v.  Nellis. 

Consolidation  of  actions — Staying  actions — Identity  of  issues — Leave  to 

appeal. 

An  order  to  consolidate,  strictly  so  called,  is  a matter  of  discretion,  and 
is  made  as  a favour  to  and  for  the  benefit  of  the  defendants,  the  object 
being  that  a single  trial  may  decide  that  which  is  in  fact  only  a single 
question,  and  thus  save  costs  and  expense.  No  such  order  ought  to  be 
made  unless  the  questions  in  each  case  are  substantially  the  same,  and 
the  evidence  would  be  substantially  the  same  if  they  were  all  tried. 
Leave  to  appeal  from  the  order  of  the  Queen’s  Bench  Divisional  Court,  13 
P.  R.  179,  was  refused. 

[November  12,  1889. — The  Court  of  Appeal .] 

On  the  21st  October,  1889,  McCarthy , Q.  C.,  for  the 
defendants  in  this  and  three  other  actions,  moved  before 
this  Court*  for  leave  to  appeal  from  the  judgment  of  the 
Queen’s  Bench  Divisional  Court,  13  P.  R.  179,  reversing  an 
order  in  Chambers  for  consolidation  of  the  actions. 

C.  J.  Holman , for  the  plaintiffs,  opposed  the  application. 


Judgment  was  delivered  on  the  12th  November,  1889. 


Osler,  J.  A. — An  order  to  consolidate,  strictly  so  called, 
is  very  much  a matter  of  discretion,  and  is  made  as  a favour 
to  and  for  the  benefit  of  the  defendants  ; the  object  having 
always  been  that  a single  trial  may  decide  that  which  is  in 
fact  only  a single  question,  and  thus  save  costs  and 
expense. 

Some  other  considerations  are  involved  in  cases  like 
Amos  v.  Chadwick , 9 Ch.  D.  459,  and  Bennett  v.  Bury,  5 
C.  P.  D.  339,  where  seventy-seven  actions  were  stayed  in 
one  case,  and  thirty-eight  in  the  other. 

No  such  order  ought  to  be  made,  it  has  been  said,  unless 
the  questions  in  each  case  are  substantially  the  same  and 
the  evidence  would  be  substantially  the  same  if  they 
were  all  tried. 

This  case,  I think,  stands  very  near  the  line.  The  actions 
are  not  so  numerous  as  to  suggest  oppression  or  an  abuse 

* Hagarty,  G.  J.  0.,  Burton,  Osler,  and  Maclennan,  JJ.A. 
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of  the  process  of  the  Court  on  the  part  of  the  plaintiffs,  yet 
there  is  so  much  that  is  alike  in  them  that  I am  not  sure 
that  I should  have  felt  disposed  to  reverse  the  order  of  the 
learned  Master  in  Chambers,  affirmed  by  the  learned  Chief 
Justice  of  the  Common  Pleas.  If  the  defendants  are  will- 
ing to  be  bound  by  the  result  of  one  action,  I think  it  would 
not  have  been  a wrong  exercise  of  discretion  under  the 
circumstances  to  make  the  order,  for  the  plaintiffs,  if 
dissatisfied  with  the  result  of  one  action,  could  have  pro- 
ceeded with  another,  and  so  on. 

We  are  now,  however,  dealing  with  the  order  of 
the  Divisional  Court,  and  the  question  is  not  whether 
the  former  orders  were  right,  but  whether  the  latter  is 
wrong.  The  contracts  were  with  different  persons, 
made  at  different  times,  and,  as  Mr.  Justice  Street 
observes,  the  evidence  shewing  and  negativing  the  exist- 
ence of  fraud  and  mistake  in  regard  to  each  agreement 
must  be  different  in  each  case.  It  appears,  too,  that  there 
is  a counter-claim  for  damages  in  each  case,  and  altogether 
the  issues  and  evidence  indicate  so  much  probable  differ- 
ence in  the  several  actions  as  to  make  it  impossible  to 
affirm  that  the  judgment  refusing  consolidation  is  wrong 
Leave  to  appeal,  therefore,  must  be  refused. 

Hagarty  C.  J.  O.,  Burton  and  Maclennan,  JJ.  A, 
concurred. 
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Sierichs  y.  Woodcock. 

Notice  of  motion — Divisional  Court — Rule  800,  construction  of. 

Upon  the  proper  construction  of  Rule  800,  a notice  of  motion  to  a Divi- 
sional Court  must  be  made  returnable  on  the  first  day  of  the  sittings. 
But  where,  although  the  notice  of  motion  had  been  made  returnable  on 
the  fifth  day  of  the  sittings,  it  appeared  that  there  had  been  a bond  fide 
intention  to  move  ten  days  before  the  sittings,  when  the  notes  of 
evidence  were  ordered,  leave  was  given  to  set  the  motion  down,  costs 
being  given  against  the  party  moving. 

[November  26,  1889. — TheJJommon  Pleas  Division] 

This  was  a motion  by  the  defendant  to  allow  the  service 
of  a notice  of  motion  for  the  Michaelmas  Sittings  of  the 
Divisional  Court,  which  began  on  Monday  the  18th  No- 
vember, 1889,  and  for  leave  to  set  the  case  down.  The 
notice  of  motion  was  served  on  Thursday  the  14th  Novem- 
ber, and  was  made  returnable  on  Friday  the  22nd  Novem- 
ber, the  fifth  day  of  the  sittings. 

Con.  Rule  800  provides  as  follows . “ Every  motion 
against  a judgment  or  for  a new  trial  shall  be  a seven  clear 
days’  notice,  and  the  motion  shall  be  set  down  at  least  two 
days  before  the  first  day  of  the  sittings  of  the  Divisional 
Court  for  which  the  notice  is  given,  unless  otherwise 
ordered.” 

This  motion  was  heard  before  the  Divisional  Court  on 
the  25th  November,  1889. 

C.  J.  Holman,  for  the  defendant,  contended  that  the 
Rule  was  wide  enough  in  its  terms  to  cover  the  notice  of 
motion  given  here,  and  that  as  seven  clear  days’  notice  had 
been  given,  the  Rule  had  been  strictly  complied  with. 
Aylesworth,  for  the  plaintiff,  contra. 


Judgment  was  delivered  on  the  26th  November,  1889. 

Rose,  J. — I am  of  the  opinion  that  the  seven  clear  days’ 
notice  of  motion  required  by  Rule  800  must  be  given  for 
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the  first  day  of  the  sittings,  and  will  not  be  sufficient  if 
given  for  any  subsequent  day,  although  given  in  time  to 
permit  the  motion  to  be  set  down  at  least  two  clear  days 
before  the  first  day  of  the  sittings. 

The  construction  contended  for  by  Mr.  Holman  might, 
as  pointed  out  by  Mr.  Ay les worth,  leave  the  Court  without 
any  business  for  the  first  four  days  of  the  sittings  ; for 
example,  if  all  the  notices  were  given  on  the  Thursday 
prior  to  the  sittings,  returnable  on  the  following  Friday, 
and  set  down  as  required  by  the  Rule. 

Upon  reference  to  the  members  of  the  Chancery  Di- 
visional Court,  I find  that  the  learned  Chancellor  and  my 
brothers  Ferguson  and  Robertson  take  the  same  view  of 
the  Rule  as  I have  expressed ; and  as  the  learned  Chief 
Justice  of  this  Division  and  my  brother  MacMahon  also 
concur,  I express  the  opinion  without  doubt. 

As  it  appears  that  the  notes  of  evidence  were  ordered  on 
the  8th  of  November,  and  notice  served  on  the  14th,  we 
yield  to  the  argument  that  a bond  fide  intention  to  move 
has  been  shewn,  and  think  that  we  should  permit  the  motion 
to  be  set  down ; but  the  costs  must  be  in  the  cause  to  the 
plaintiff  in  any  event. 

The  notes  must  be  filed  immediately  upon  the  reporter 
furnishing  them. 

Galt,  C.  J.,  and  MacMahon,  J.,  concurred. 


Fiat  accordingly . 
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Maritime  Bank  y.  Stewart  et  al. 

(Two  Actions.) 

Bankruptcy  and  insolvency — English  Bankrupt  Acts,  scope  of — Canadian 
creditors  proving  claim  in  England — Staying  actions  in  Ontario. 

An  English  bankruptcy  carries  all  the  real  and  personal  property  of  the 
bankrupt  in  any  part  of  the  British  dominions  ; the  theory  of  the 
English  Bankrupt  Acts  being  that  when  once  a forum  has  been  estab- 
lished for  the  winding-up  of  an  estate,  it  is  expedient  that  the  whole 
property  of  the  bankrupt  should  be  brought  there  in  order  that  it  may 
be  ratably  divided  amongst  all  his  creditors ; and  the  assets  of  the 
bankrupt  having  been  thus  taken  away  from  him,  creditors  will  not  be 
allowed  to  harass  him  with  unnecessary  litigation. 

The  defendants  in  these  actions  carried  on  business  in  England  and 
Canada,  and  had  creditors  in  both  countries,  the  plaintiffs  being 
Canadian  creditors. 

The  defendants  became  subject  to  the  English  bankruptcy  laws,  and  a 
trustee  in  bankruptcy  was  appointed,  to  whom  the  plaintiffs  presented 
their  claim  against  the  estate  of  the  defendants,  which  claim  included 
the  amount  claimed  in  these  actions,  which  were  begun  in  Ontario. 

The  English  Court  made  an  order  on  the  application  of  the  trustee  re- 
straining the  plaintiffs  from  further  prosecuting  these  actions ; and 
upon  the  application  of  the  defendants  an  order  was  made  in  Chambers 
here  staying  proceedings  in  them  : — 

Held,  affirming  the  decision  of  Rose,  J. , 13  P.  R.  86,  that  it  was  the  duty 
of  the  Court  here  to  aid  the  English  Court ; and  that  the  plaintiffs  by 
putting  in  their  claim  before  the  trustee  had  precluded  themselves 
from  objecting  to  the  authority  of  the  English  Court ; and  therefore 
that  the  order  made  in  Chambers  here  was  a proper  order  under  the 
circumstances. 

Liberty  was  reserved  to  the  plaintiffs  to  apply  for  leave  to  proceed 
here  after  obtaining  leave  in  England. 

[December  3,  1889.  —The  Queen's  Bench  Division.'] 

This  was  an  appeal  by  the  plaintiffs  to  the  Divisional 
Court  from  the  judgment  of  Rose,  J.,  dismissing  an  appeal 
by  the  plaintiffs  from  an  order  of  the  Master  in  Chambers 
staying  the  proceedings  in  these  actions. 

The  judgment  of  Rose,  J.,  is  reported  in  13  P.  R.  86. 

The  defendants  carried  on  business  in  England  and 
Canada,  and  had  creditors  in  both  countries.  They  be- 
came indebted  to  the  Maritime  Bank,  a Canadian  corpora- 
tion, the  debt  being  incurred  in  Canada.  They  became 
subject  to  the  English  Bankruptcy  Laws,  and  a trustee  in 
bankruptcy  was  appointed.  The  Maritime  Bank  became 
insolvent,  and  liquidators  were  appointed  under  the  Cana- 
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dian  Act  to  wind  up  its  affiairs ; these  actions  are  brought 
in  this  Province  by  the  liquidators  with  the  leave  of  the 
Court  which  appointed  them.  On  17th  September,  1887, 
the  liquidators  of  the  Maritime  Bank  presented  to  the 
trustee  in  bankruptcy  of  the  defendants  their  claim 
against  the  defendants’  estate,  amounting  to  $351,311.16. 
This  claim  included  the  amount  which  is  the  subject  of 
the  actions  brought  by  the  liquidators  against  the  defen- 
dants ; it  was  sworn  to  and  filed  with  the  trustee  by  one 
of  the  liquidators  while  in  England,  in  order  that  he  might, 
as  he  did,  attend  a meeting  of  the  defendants’  creditors  in 
England,  apparently  under  the  bankruptcy  proceedings. 
This  liquidator  stated  that  the  trustee  told  him  that  he 
would  not  recognize  or  take  any  action  with  regard  to  the 
claim,  unless  these  actions  were  withdrawn.  On  3rd  March, 
1888,  the  trustee  applied  in  England  to  a Judge  presiding 
in  bankruptcy  in  the  High  Court  of  Justice,  and  obtained 
from  him  an  order  restraining  the  liquidators  from  further 
prosecuting  these  actions,  and  this  order  had  not  been 
reversed.  On  17th  March,  1888,  the  defendants  applied 
to  the  Master  in  Chambers  for  an  order  staying  proceed- 
ings in  these  actions ; and  an  order  was  made  by  him 
staying  the  actions  forever.  The  order  made  by  the  Judge 
in  bankruptcy  in  England  was  read  as  part  of  the  mate- 
rial upon  which  the  application  here  was  based.  From 
this  order  the  plaintiffs  appealed  to  Bose,  J.,  in  Chambers, 
who  dismissed  the  appeal,  for  the  reasons  set  out  in  his 
judgment  above  referred  to. 

The  plaintiffs  then  moved  in  the  Divisional  Court  by 
way  of  appeal  from  the  judgment  of  Mr.  Justice  Bose. 
The  motion  was  transferred  to  the  Divisional  Court  of  the 
Queen’s  Bench  Division,  and  was  argued  before  Falcon- 
bridge  and  Street,  JJ.,  on  27th  May,  1889. 

The  grounds  of  the  appeal  were  : 

1st.  Because  this  application  was  made  by  the  defendants 
and  not  by  their  assignee  in  bankruptcy. 

2.  Because  the  Court  of  Bankruptcy  in  England  had 
no  jurisdiction  to  make  the  injunction  order  referred  to  in 
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the  papers  filed  on  this  application ; and  even  if  said  Court 
had  jurisdiction  to  make  such  order,  this  Court  ought  not 
to  assist  in  enforcing  it. 

3.  Because  this  Court  had  no  jurisdiction  or  power,  un- 
der the  facts  and  circumstances  disclosed  herein,  to  stay  the 
plaintiffs’  actions. 

4.  Because  the  Court  ought  not,  under  the  facts  and 
circumstances  disclosed  herein,  to  stay  the  plaintiffs’ 
actions. 

Gormwlly , for  the  plaintiffs. 

A.  Ferguson  and  W.  M.  Douglas , for  the  defendants. 

December  3,  1889.  The  judgment  of  the  Court  was 
delivered  by 

Street,  J. — (After  stating  the  facts  as  above.) — In 
Westlake’s  Private  International  Law,  (edition  of 
1880,)  phs.  128  and  129,  it  is  laid  down  that  an  English 
bankruptcy  carries  all  the  real  and  personal  property  of 
the  bankrupt  in  any  part  of  the  British  dominions.  This 
effect  is  said  to  be  based  upon  the  generality  of  the  terms 
contained  in  the  English  Bankruptcy  Act,  combined  with 
the  presumption,  arising  from  the  more  express  legislation 
now  repealed,  that  parliament  meant  in  this  case  to  exer- 
cise its  power  of  legislating  for  all  the  British  dominions. 
This  opinion  is  supported  by  the  cases  referred  to  in  these 
paragraphs,  and  has  been  adopted  here  by  the  authority  of 
our  own  Courts:  Robson  v.  Carpenter,  11  Gr.  293;  Louth 
v.  Western  of  Canada,  22  Gr.  557. 

The  plain  theory  of  the  Bankruptcy  Acts  is,  that  when 
once  a forum  has  been  established  for  the  winding-up  of 
an  estate,  it  is  expedient  that  the  whole  property  of  the 
bankrupt  should  be  brought  there  in  order  that  it  may  be 
ratably  divided  amongst  all  his  creditors,  instead  of  being 
administered  piece-meal  in  the  various  countries  where  it 
may  happen  to  be  found  at  the  time  the  bankruptcy  hap- 
pens. 
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Having  taken  away  from  the  bankrupt  all  his  assets  for 
the  purpose  of  enabling  the  trustee  to  pay  the  creditors 
ratably,  the  Acts  are  not  so  incomplete  as  to  provide  no 
means  of  preventing  the  injustice  of  allowing  the  creditors 
to  harass  him  with  unnecessary  litigation,  and  therefore 
the  same  Acts  contain  very  wide  provisions  for  the  purpose 
of  terminating  or  staying  any  actions  which  may  be 
brought  against  him  pending  the  bankruptcy  proceedings. 
The  English  Court  in  which  the  bankruptcy  proceedings 
against  these  defendants  are  pending  has  thought  proper, 
upon  the  application  of  the  trustee,  to  restrain  the  liqui- 
dators of  the  plaintiffs  from  further  proceeding  with  the 
present  actions  ; and  the  learned  Master  in  Chambers  has 
given  practical  effect  to  the  direction  of  the  English  Court 
by  an  order  absolutely  staying  the  further  prosecution  of 
them,  which  order  has  been  sustained  by  our  brother  Rose. 

W e can  see  no  ground  whatever  upon  which  to  set  aside 
this  order.  We  are  bound  by  reason  and  authority  to 
recognize  our  duty  to  aid  the  English  Courts  in  carrying 
into  effect  the  objects  aimed  at  by  the  bankruptcy  proceed- 
ings. The  liquidators,  though  resident  in  Canada,  have 
expressly  submitted  themselves  and  their  claim  to  the 
jurisdiction  under  which  the  bankruptcy  proceedings  are 
being  carried  on.  The  effect  of  putting  in  their  claim 
before  the  trustee  is  to  preclude  them  from  objecting  to 
the  authority  of  the  Court  which  has  the  control  of  the 
estate  upon  which  they  seek  to  rank.  In  Ex  parte  Robert- 
son, L.  R.  20  Eq.  at  p.  737,  the  effect  upon  a foreign  credi- 
tor of  bringing  in  proof  of  his  debt  before  the  trustee  is 
thus  stated  : “ He  (the  foreign  creditor)  came  in  under  the 
liquidation,  and  what  is  the  consequence  of  creditors 
coming  in  under  a liquidation  or  bankruptcy  ? They 
come  in  under  what  is  as  much  a compact  as  if  each  of 
them  had  signed  and  sealed  and  sworn  to  the  terms  of  it 
— that  the  bankrupt’s  estate  shall  be  duly  administered 
among  the  creditors.  That  being  so,  the  administration  of 
the  estate  is  cast  upon  the  Court,  and  the  Court  has  j uris- 
diction  to  decide  all  questions  of  whatever  kind,  whether 
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of  law,  fact,  or  whatever  else  the  Court  may  think  neces- 
sary in  order  to  effect  complete  distribution  of  the  bank- 
rupt’s estate  * * It  is  said  that  this  Court,  being  an 

English  Court,  has  no  jurisdiction  over  this  gentleman  who 
has  entered  into  this,  which  I call  a compact,  who  has  come 
in  under  it,  and  has  been  a party  to  the  administration  of 
the  estate  in  the  manner  I have  mentioned,  because  he 
lives  on  the  other  side  of  the  border.  I am  of  opinion 
that  there  is  no  ground  whatever  for  that,  and  I think  that 
he  is  as  much  bound  to  perform  the  conditions  of  the  com- 
pact, and  to  submit  to  the  jurisdiction  of  the  Court,  as  if 
he  had  never  been  out  of  the  limits  of  England.” 

We  think  we  must  hold  that  the  liquidators  have  come 
in  and  proved  their  claim  here,  and  that  they  have  sub- 
mitted themselves  to  the  English  Court ; that  the  English 
Court  thereby  acquired,  if  it  had  not  before,  the  right  to 
require  them  to  desist  from  any  other  mode  of  enforcing 
payment  of  their  claim  ; and  that  the  order  of  the  learned 
Master  in  Chambers  making  our  Court  ancillary  to  the 
English  Court  was  a most  proper  order  under  the  circum- 
stances. We  see  no  weight  in  the  objection  that  the  order 
should  not  have  been  made  upon  the  application  of  the 
defendants,  but  that  if  made  at  all  it  should  have  been 
made  only  upon  the  application  of  the  trustee.  In  Ex 
parte  Tait,  L.  R.  13  Eq.  311,  and  Ex  parte  Baum , L.  R.  9 
Ch.  673,  similar  applications  were  successfully  made  by 
the  bankrupts  themselves. 

The  plaintiffs’  counsel  urged  that  a good  deal  of  expense 
had  been  incurred  in  taking  evidence  under  commission  in 
England  with  a view  to  the  trial  of  the  actions,  and  that 
it  would  be  more  convenient  that  they  should  be  tried,  and 
that  the  plaintiffs  should  be  allowed  to  establish  their  debt 
by  means  of  these  proceedings.  Those  are  arguments 
which,  it  seems  to  us,  might  very  properly  be  addressed  to 
the  English  Court  which  made  the  order  restraining  the 
plaintiffs  from  proceeding,  and  which  in  its  order  reserved 
to  the  liquidators  liberty  to  apply.  If  they  are  able  to 
shew  to  the  English  Court  good  reasons  for  allowing  the 
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trial  of  the  actions  to  proceed,  in  order  that  the  plaintiffs’ 
claim  may  be  ascertained  by  that  mode  of  inquiry  instead 
of  under  the  Bankruptcy  Act,  no  doubt  they  will  be 
allowed  to  proceed,  and  the  order  made  here  may  be  made 
to  conform. 

With  this  in  view,  we  think  the  plaintiffs  should  have 
leave,  if  they  so  desire,  to  have  the  order  of  the  Master  in 
Chambers  modified  so  as  to  enable  the  plaintiffs  to  apply 
to  the  Court  for  leave  to  proceed,  which  leave  would  no 
doubt  be  given  in  case  the  order  should  be  made  in  England 
giving  such  leave. 

The  plaintiffs  must  pay  the  costs  of  the  motion,  and  the 
orders  as  to  the  costs  of  the  former  proceedings  will  not 
be  interfered  with. 

In  addition  to  the  authorities  above  noted,  we  have 
referred  amongst  others  to  the  following:  Ellis  v.  Mc- 
Henry, L.  R.  6 C.  P.  228  ; Wheaton’s  International  Law  by 
Boyd,  2nd  Eng.  ed.,  sec.  139  et  seq. ; Merchants  Bank  v. 
Gillespie,  10  S.  C.  R.  312 ; Howell  v.  Dominion  Oils  Co.,  37 
U.  C.  R.  484 ; Gill  v.  Barron,  L.  R.  2 P.  C.  157 ; Ex  parte 
Ormiston,  24  L.  T.  N.  S.  197 ; Dawkins  v.  Simonetti,  29 
W.  R.  228-9 ; Sidaivay  v.  Hay,  3 B.  & C.  12 ; Be  Chapman, 
L.  R.  15  Eq.  75. 
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Wright  v.  Wright. 


Pleading — Reply — Delivery  after  time  expired — Motion  to  set  aside — Rules 
381 , 392 — Costs — Notice  of  motion — Irregularities — Rule  534 • 

Rule  381  provides  that  “A  plaintiff  shall  deliver  his  reply,  if  any,  within 
three  weeks  after  the  defence  or  the  last  of  the  defences  shall  have  been 
delivered,  unless  the  time  shall  be  extended  by  the  Court  or  a Judge  ; ” 
and  Rule  392  provides  that  upon  the  expiry  of  the  three  weeks  the 
pleadings  shall  be  closed  : — 

Held,  that  where,  upon  a motion  to  set  aside  a reply  delivered  after  the 
three  weeks,  nothing  else  appears  than  the  fact  that  the  time  has  ex- 
pired, the  pleading  should  not  be  set  aside  ; and  even  if  there  is  the 
right  to  move,  the  proper  order  to  make  upon  such  a motion  would  be 
one  extending  the  time  for  delivery  of  the  reply,  and  the  moving  party 
should  have  no  costs  : — 

Held,  also,  that  upon  such  a motion  no  grounds  of  irregularity  except 
those  taken  in  the  notice  can  be  considered  ; referring  to  Rule  534. 

[December  7,  1889. — Rose,  J,] 


Appeal  by  the  plaintiff  from  an  order  of  Muir,  local 
Judge  of  Wentworth,  setting  aside  with  costs  the  plain- 
tiff’s reply  delivered  after  the  expiry  of  three  weeks  from 
the  delivery  of  the  defence. 


The  local  Judge  gave  the  following  reasons  for  his 
decision  | 

“ The  English  cases  are  not  authorities  here  in  regard  to 
the  importance  of  a reply,  inasmuch  as  the  neglect  in  this 
respect  gives  the  right  of  moving  for  judgment  on  ad- 
missions, in  the  nature  of  a judgment  pro  confesso.  A 
refusal  to  allow  a reply  to  remain  on  file  might  lead  to 
very  serious  consequences.  Hence  the  indulgent  rule  as 
established  in  England.  There  is  no  reason  why  it  should 
obtain  in  this  country.  It  is  perfectly  clear  that  the 
filing  and  delivery  of  the  reply  was  irregular.  It  must 
be  struck  out.” 


The  appeal  from  this  decision  was  argued  before  Rose, 
J.,  in  Chambers  on  the  6th  December,  1889. 

Hoyles,  for  the  appeal. 

Furlong,  contra. 
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Judgment  was  delivered  on  the  following  day. 

Rose,  J. — The  judgment  proceeded  upon  the  authority 
of  the  case  of  Webb  v.  Kerr , 14  L.  R.  Ir.  294,  as  I was  in- 
formed by  counsel.  Rule  381  provides  that  “ a plaintiff 
shall  deliver  his  reply,  if  any,  within  three  weeks  after 
the  defence  or  the  last  of  the  defences  shall  have  been 
delivered,  unless  the  time  shall  be  extended  by  the  Court 
or  a J udge. 

Language  exactly  similar  in  effect  is  used  in  Rule  371  as  to 
a defence,  counter-claim,  and  demurrer  ; so  that  if  delivery 
of  a reply  is  not  good  after  the  expiry  of  three  weeks  under 
Rule  383,  then  delivery  of  a defence,  counter-claim,  or 
demurrer  is  not  good  after  eight  days  under  Rule  371. 
But  it  is  said  that,  as  Rule  392  provides  that  upon  the 
expiry  of  the  three  weeks  the  pleadings  shall  be  closed,  it 
was  irregular  to  deliver  it  after  such  time. 

No  doubt,  after  the  expiry  of  the  time  named  the  plead- 
ings are  to  be  considered  as  closed  so  as  to  enable  the 
parties  to  go  to  trial,  but  nothing  else  appearing  than  the 
fact  that  the  time  had  expired,  I do  not  see  how  there  was 
any  right  to  set  aside  the  pleading. 

After  notice  of  trial  or  after  some  other  step  taken  as 
upon  closed  pleadings,  I do  not  say  how  it  would  be. 

At  the  worst,  the  plaintiff  should  have  obtained  an  exten- 
sion of  time  upon  such  terms  as  to  the  Judge  might  have 
seemed  just,  and  the  pleading  should  not  have  been  set 
aside. 

The  case  of  Graves  v.  Terry , 9 Q.  B.  D.  170,  is  on 
principle  in  the  plaintiff’s  favour,  and  I cannot  agree  to 
the  ground  of  distinction  taken  by  the  learned  local  Judge 
between  the  cases  in  England  and  Ireland.  It  seems  to 
me  that  the  fact  that  in  England  the  non-delivery  of  the 
reply  was  an  admission  of  the  statement  of  facts  in  the 
pleading  last  delivered,  was  an  argument  against  the  plain- 
tiff rather  than  in  his  favour,  for  the  allowing  of  the  reply 
after  the  time  was  taking  away  from  the  defendant 
an  advantage  he  had  gained — namely,  the  admission. 


270 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


Field,  J.,  in  that  case,  said : “ But  the  reply,  though 
delivered  after  time,  is  a perfectly  good  one  unless  the  Act 
says  it  shall  not  be  so  and  here  as  the  Act  does  not  say  it 
shall  not  be  so,  I cannot  so  declare  it. 

The  cases  of  Ambroise  v.  Evelyn , 11  Ch.  D.  759,  and 
Eaton  v.  Stover,  22  Ch.  D.  91,  were  also  cited  and  may  be 
referred  to. 

It  was  urged  by  Mr.  Furlong  that  the  delivery  of  the 
reply  was  irregular  in  that  the  plaintiff  had,  prior  to 
delivery,  served  ] notice  of  trial ; and  2nd,  that  it  in  effect 
set  up  a new  case,  which  could  only  be  by  amendment  of 
the  statement  of  claim. 

I have  not  concerned  myself  with  either  of  these 
grounds  of  irregularity,  as  they  were  not  taken  in  the 
notice  of  motion.  See  Buie  534. 

I think  the  appeal  must  be  allowed  on  the  only  ground 
taken — namely,  that  the  delivery  after  the  expiry  of  the 
three  weeks  does  not  in  itself  entitle  the  opposite  party  to 
move  to  set  it  aside  ; and  even  if,  strictly,  the  right  to  move 
exists,  that  on  such  a motion  the  pleading  should  not  be 
set  aside,  but  the  time  should  be  extended,  and  the  motion, 
thus  being  only  one  for  costs,  should  not  avail  to  entitle 
the  moving  party  to  costs. 

The  costs  of  this  appeal  and  of  the  motion  below  to  be 
costs  in  the  cause  to  the  plaintiff  in  any  event. 
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Bradt  v.  Bradt. 

Examination — Talcing  depositions  in  shorthand — Power  of  examiner  to 

delegate. 

A special  examiner  or  officer  of  the  Court  taking  an  examination  in  a 
cause  or  proceeding  pending  in  Court  has  no  power  to  authorize  any 
other  person  to  take  down  the  depositions  in  shorthand  ; and  a person 
cannot  be  compelled,  in  the  face  of  his  objection,  to  submit  himself  for 
examination  where  the  examiner  proposes  to  have  the  depositions  so 
taken. 

R.  S.  0.  ch.  44,  secs.  147,  148,  and  Rules  501-3  considered. 

[December  10,  1889. — Street , J.] 

Pending  a motion  by  the  plaintiff  for  an  interim  injunc- 
tion, the  defendant  procured  the  attendance  of  the  plaintiff 
before  the  local  Master  at  St.  Catherines  for  cross-exami- 
nation on  her  affidavit  filed  in  support  of  the  motion. 
The  defendant  desired  to  have  the  depositions  taken  down 
in  shorthand,  and  the  Master,  who  did  not  himself  write 
shorthand,  had  secured  the  services  of  a person  who  did, 
to  take  the  depositions.  The  plaintiff’s  counsel,  however 
objected  to  this  way  of  proceeding,  and  the  plaintiff  re- 
fused to  be  sworn  or  examined  unless  the  Master  himself 
took  down  the  depositions. 

On  the  10th  December,  1889,  the  injunction  motion 
came  on  before  Street,  J.,  in  Court,  when 
Hoyles , for  the  defendant,  asked  for  an  enlargement, 
and  a direction  that  the  plaintiff  should  attend  again  and 
submit  to  be  examined,  contending  that  the  Master  had 
power  to  authorize  another  person  to  take  down  the 
depositions  in  shorthand. 

W.  H.  Blake , for  the  plaintiff,  argued  contra,  and  stated 
that  the  objection  would  not  have  been  taken,  but  that 
the  counsel  acting  for  the  plaintiff'  on  the  examination  had 
reason  to  think  that  the  person  employed  by  the  Master 
was  not  a competent  shorthand  writer. 

R.  S.  O.  ch.  44,  secs.  147,  148,  and  Con.  Rules  501-3 
were  referred  to  by  counsel.* 

*Sec.  147.  The  Supreme  Court  may,  from  time  to  time,  under 
the  seal  of  the  Court,  appoint  and  at  discretion  remove  special  exami- 
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Judgment  was  given  at  the  close  of  the  argument. 

Street,  J. — I am  of  opinion,  looking  at  the  enactments 
referred  to,  that  the  Master  or  examiner  has  no  power  to 
authorize  any  one  else  to  take  the  depositions  in  short- 
hand, and  in  the  absence  of  such  power,  and  looking  at 
the  effect  of  such  an  examination  as  the  one  contemplated, 
the  plaintiff  cannot  be  compelled  to  submit  to  examina- 
tion in  the  way  proposed.  Examinations,  however,  are 
very  frequently  conducted  in  that  way,  when  neither 
party  objects,  and  a practice  or  custom  has  grown  up 
accordingly.  I believe  this  is  the  first  time  that  it  has 
been  decided  to  be  without  warrant.  The  plaintiff  must 
attend  again  and  ^submit  to  be  examined,  but  not  in  the 
way  objected  to,  upon  payment  of  the  usual  fees,  and  the 
motion  will  be  enlarged  for  one  week  to  allow  such  exami- 
nation to  be  held.  The  costs  of  the  day  will  be  costs  to 
the  plaintiff  in  any  event  of  the  cause. 


ners  for  the  purpose  of  taking  evidence  of  parties  and  witnesses,  and  the 
examiners  so  appointed  shall  have  all  the  powers  formerly  possessed  by 
Masters  Extraordinary  and  Examiners. 

Sec.  148.  Any  officer  of  the  Supreme  Court  or  the  High  Court  shall, 
for  the  purposes  of  any  proceedings  directed  by  the  Court  to  be  taken 
before  him,  have  full  power  to  administer  oaths,  to  take  affidavits,  to 
receive  affirmations,  and  to  examine  parties  and  witnesses,  as  the  Court 
may  direct. 

Rule  501.  Subject  to  the  two  next  following  Rules  the  depositions 
taken  upon  any  such  oral  examination  as  aforesaid  shall  be  taken  down 
in  writing  by  the  examiner,  not  ordinarily  by  question  and  answer,  but 
in  the  form  of  a narrative,  expressed  in  the  first  person  ; and  when  com- 
pleted shall  be  read  over  to  the  party  examined,  and  shall  be  signed  by 
him  in  the  presence  of  the  parties,  or  of  such  of  them  as  may  think  fit  to 
attend. 

Rule  502.  In  case  of  an  examination  before  the  trial,  or  otherwise 
than  at  the  trial  of  an  action,  if  the  examining  party  desires  to  have  such 
examination  taken  in  shorthand,  he  shall  be  entitled  to  have  it  so  taken 
at  the  place  of  examination  except  where  the  Court  or  a Judge  sees  fit  to 
order  otherwise. 

Rule  503.  Where  an  examination  in  a cause  or  proceeding  in  any  Court 
is  taken  by  the  examiner,  or  any  other  duly  authorized  person,  in  short- 
hand, the  examination  may  be  taken  down  by  question  and  answer  ; and 
in  such  case  it  shall  not  be  necessary  for  the  depositions  to  be  read  over 
to,  or  signed  by,  the  person  examined,  unless  the  Judge  so  directs  where 
the  examination  is  taken  before  a J udge,  or  in  other  cases  unless  any  of 
the  parties  so  desires. 

(a)  A copy  of  the  depositions  so  taken,  certified  by  the  person  taking 
the  same  as  correct,  shall  for  all  purposes  have  the  same  effect  as  the 
original  depositions  in  ordinary  cases. 
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Thomson  y.  Gye. 

Discovery — Evidence  — Foreign  commission  — Examination  of  defendant 
before  delivery  of  statement  of  claim — Special  circumstances. 

An  order  for  examination  before  the  delivery  of  pleadings,  whether  for 
discovery  or  evidence,  should  only  be  granted  under  exceptional  cir- 
cumstances, and  where  absolutely  necessary  in  the  interests  of  justice. 

The  plaintiff  was  seeking  damages  for  breach  of  a contract  made  with 
persons  whom  he  alleged  to  be  agents  of  the  defendant.  Before  deliver- 
ing a statement  of  claim,  and  after  many  months  had  elapsed  since 
appearance,  the  plaintiff  obtained  an  order  to  examine  the  defendant 
under  a foreign  commission  at  Chicago,  in  the  United  States  of  America 
for  the  purpose,  as  he  alleged,  of  obtaining  information  for  the  purpose 
of  framing  his  statement  of  claim,  and  also  for  convenience,  as  the  de- 
fendant was  continually  travelling  about  in  the  course  of  her  career  as 
a public  singer,  and  it  might  not  be  possible  to  take  her  evidence  later 
if  it  were  not  taken  at  Chicago,  where  she  was  shortly  to  be  : — 

Held , that  the  circumstances  were  not  such  as  justified  the  order,  and  it 
was  set  aside. 

[December  11,  1889. — Street,  J.] 


The  defendant  appealed  from  an  order  of  the  Master  in 
Chambers,  made  upon  the  application  of  the  plaintiff,  for 
the  issue  of  a commission  to  Chicago,  Illinois,  to  take  the 
evidence  of  the  defendant.  At  the  time  the  order  was 
made  the  plaintiff*  had  not  delivered  a statement  of  claim. 
The  facts  are  shewn  in  the  judgment. 

The  appeal  was  argued  before  Street,  J.,  in  Chambers 
on  the  11th  December,  1889. 

G.  Millar , for  the  defendant.  The  examination,  whether 
for  discovery  or  evidence,  is  premature  at  this  stage,  no 
special  circumstances  being  shewn.  Evidence  cannot  be 
taken  till  the  issues  are  defined  : Smith  v.  Greey , 10  P.  R. 
581  ; 11  P.  R.  38.  There  is  nothing  to  limit  the  scope  of 
the  examination  except  the  indorsement  on  the  writ.  As 
to  discovery,  the  plaintiff  is  not  entitled  to  that  either  at 
this  stage,  unless  to  obtain  information  for  the  purpose  of 
pleading  as  in  Gordon  v.  Phillips , 11  P.  R.  540,  and  cases 
there  cited.  In  this  case  the  plaintiff  can  have  no  diffi- 
culty in  framing  his  statement  of  claim.  What  he  really 
wants  is  to  examine  the  defendant  to  see  if  he  has  any 
cause  of  action,  which  he  ought  not  to  be  permitted  to  do. 
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I refer  particularly  to  Hooey  v.  Gilbert,  12  P.  R,.  114,  where 
all  the  cases  are  reviewed. 

W.  H.  Blake,  for  the  plaintiff.  It  will  be  necessary  to 
examine  the  defendant  at  some  stage  of  the  cause,  and  as 
she  travels  continually  from  place  to  place,  the  plaintiff 
should  be  given  an  opportunity  of  examining  her  when 
she  reaches  a convenient  place,  like  Chicago  or  New  York, 
instead  of  being  obliged  to  follow  her  to  the  other  side  of 
the  globe.  The  order  is  really  for  discover}^  ; the  plaintiff 
requires  the  examination  for  the  purpose  of  framing  his 
statement  of  claim.  The  circumstanees  are  peculiar,  and 
he  should  have  this  indulgence.  I rely  on  Gordon  v. 
Phillips,  11  P.  R.  540,  and  cases  there  cited. 

Millar , in  reply,  referred  to  Goch  v.  Alcock,  21  Q.  B.  D.  1, 
178. 

Judgment  was  delivered  the  same  day. 

Street,  J.  : — This  action  was  begun  by  writ  issued  in 
February  last,  service  of  which  was  at  once  accepted  by  a 
solicitor  here. 

The  action  is  to  recover  damages  from  the  defendant, 
Mrs.  Gye,  better  known  as  Madame  Albani,  for  a breach 
of  an  alleged  contract  to  sing.  The  plaintiff  has  never 
served  a statement  of  claim  : the  defendant  has  moved  on 
more  than  one  occasion  to  dismiss  the  action  for  want  of 
prosecution,  and  the  time  has  been  more  than  once  en- 
larged and  now  stands  enlarged  until  1st  February  next,  by 
an  order  made  by  the  Master  in  Chambers  and  confirmed 
by  Galt.  C.J.,  but  against  which  the  defendant  has  appealed 
to  the  Common  Pleas  Divisional  Court,  the  appeal  now 
standing  for  judgment  in  that  Court. 

Pending  that  appeal  the  plaintiff  has  obtained  from  the 
Master  in  Chambers  an  order  for  the  issue  of  a commission 
for  the  examination  of  the  defendant  in  Chicago  during 
the  latter  part  of  the  present  month,  it  appearing  from  the 
affidavits  filed  that  she  is  to  appear  and  sing  there  at  the 
time  named  in  the  commission.  Against  this  order  the 
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plaintiff  now  appeals  upon  the  ground  that  there  are  no 
special  circumstances  to  warrant  the  issue  of  a commis- 
sion before  statement  of  claim  has  been  delivered.  The 
answer  made  to  this  is,  that  until  examination  of  the  de- 
fendant the  plaintiff  cannot  draw  his  statement  of  claim, 
and  secondly,  that  unless  defendant  is  examined  now, 
it  may  be  that  it  will  be  impossible  to  examine  her  for  a 
long  time,  as  she  travels  about  the  world  giving  concerts, 
and  is  only  occasionally  in  America.  The  second  of  these 
reasons  would  be  an  exceedingly  forcible  reason  for  making 
the  order  for  the  defendant’s  examination  after  issue  or 
under  circumstances  which  rendered  an  issue  impossible 
until  after  an  examination.  But  I failed  to  obtain  from 
the  plaintiff’s  counsel  any  good  reason  why  statement  of 
claim  might  not  have  been  filed  in  the  usual  time  : it  was 
suggested  that  the  plaintiff  had  made  the  alleged  contract 
with  certain  persons  acting  as  her  agents,  and  that  until 
the  defendant  wTas  examined  it  was  impossible  to  ascertain 
whether  they  were  her  agents  or  not  ; but  this  does  not 
appear  to  afford  a reason  why  statement  of  claim  should 
not  have  been  filed  and  served  as  soon  as  appearance  was 
entered,  many  months  ago. 

It  appears  then  that  the  plaintiff  is  very  greatly  in 
default  in  not  having  filed  statement  of  claim  and  got  to 
issue,  and  that  being  so  in  default  he  has  applied  for  and 
obtained  an  order  which,  under  ordinary  circumstances,  he 
was  not  entitled  to  until  after  issues  had  been  joined,  or 
rather  until  after  defence  due.  It  is  true  that  under 
exceptional  circumstances  such  an  order  might  be  made  at 
an  earlier  period  than  the  usual  one ; but  the  fact  that 
the  plaintiff  is  in  default  is  the  only  exceptional  circum- 
stance here,  and  I cannot  look  upon  that  as  being  sufficient 
to  justify  the  order. 

It  would  be  a dangerous  precedent  to  establish  that  a 
party  to  an  action  is  to  be  entitled  to  examine  the  other 
without  some  very  strong  reason  for  it  before  the  defence  is 
due:  such  reasons  were  held  to  exist  in  Gordon  v. Phillips,  11 
P.  R 540,  and  the  cases  there  cited ; but  an  order  for  an 
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examination  at  any  earlier  stage,  whether  for  discovery  or 
otherwise,  should  only  be  granted  under  exceptional  cir- 
cumstances, and  where  absolutely  necessary  in  the  interests 
of  justice.  Any  relaxation  of  this  rule  will  tend  to  multi- 
ply examinations,  and  to  add  to  the  already  heavy  expenses 
of  litigation. 

I am  of  opinion  that  there  is  no  reason  for  relaxing  the 
rule  in  the  present  [case,  and  that  the  order  appealed 
against  should  not  have  been  made.  I therefore  allow  the 
appeal ; the  costs  before  the'Master  in  Chambers  and  of  the 
appeal  to  be  costs  in  the  cause  to  the  defendant  in  any 
event. 


Re  George  A.  Skinner,  A Solicitor. 

Solicitor  and  client — Bills  of  costs  rendered  to  executors  for  services  to  estate 
— Residuary  legatees  may  apply  for  taxation — R.S.  0.  ch.  11/!,  secs.  32, 1ft 
— Place  of  reference — Agency  work  done  in  Toronto — Discretion — 
Special  circumstances — Amount  of  bills — Retaining  fees. 

Residuary  legatees  may  apply  for  taxation  of  bills  of  costs  rendered  to 
executors  for  services  to  the  estate  ; for  they  come  within  sec.  42  of  the 
Solicitors’ Act,  R.S.O.  ch.  147,  as  being  “liable  to  pay”,  i.e. , by  the 
lessening  of  the  amount  of  the  residuary  estate. 

Where  the  proceedings  in  respect  of  which  bills  of  costs  were  rendered 
were  carried  on  principally  at  Belleville,  but  the  bills  were  made  up  in 
part  of  charges  for  agency  work  done  at  Toronto: — 

Held,  that  there  was  a discretion  under  under  sec.  32  of  the  Solicitors’  Act, 
R.S.O.  ch.  147,  to  refer  the  bill  to  a taxing  officer  at  Toronto  instead  of  at 
Belleville ; but  that  discretion  should  not  be  exercised  in  favour  of 
Toronto  in  every  case  where  agency  work  is  done  there,  and  should  not 
be  exercised  unless  under  special  circumstances. 

And  in  this  case  the  large  amounts  of  the  bills,  and  the  fact  that  retaining 
fees  were  charged  by  the  solicitor,  were  looked  upon  as  special 
circumstances. 

[December  14,  1889. — Street,  J.] 

This  was  an  appeal  by  the  solicitor  from  an  order  of  the 
Master  in  Chambers,  referring  to  taxation  certain  bills  of 
costs  rendered  by  the  solicitor  to  the  executors  of  the  will 
of  Joseph  Green.  The  order  appealed  from  was  made 
upon  the  application  of  the  Methodist  Church  of  Canada, 
the  residuary  legatees  under  the  will.  The  solicitor  did 
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not  object  to  having  the  bills  taxed,  but  objected  to  the 
reference  being,  as  it  was  by  the  Masters  order,  directed  to 
a taxing  officer  at  Toronto,  instead  of  to  one  of  the  local 
officers  at  Belleville,  where  the  solicitor  resided,  and  where 
the  proceedings  in  respect  of  which  the  bills  were  rendered 
were  carried  on. 

The  bills  rendered  were  five  in  all,  and  they  amounted 
to  $2,537.67.  Of  these,  three  were  for  carrying  on  actions 
in  the  High  Court  of  Justice,  viz.  : (1)  An  action  of 
replevin,  $356.68  ; (2)  An  action  for  the  construction  of 
the  will  of  the  testator,  $970.77  ; (3)  An  action  of  eject- 
ment, $1,110.54.  In  the  replevin  action  a retaining  fee  of 
$25  was  charged,  and  in  each  of  the  other  two  a retaining 
fee  of  $30. 

It  appeared  by  affidavits  filed  that  the  bills  were  made 
up  in  part  of  charges  for  motions  in  Court  and  Chambers 
at  Osgoode  Hall,  Toronto,  and  of  orders  taken  out  in 
Toronto  upon  these  motions  by  the  Toronto  agent  for  the 
solicitor,  and  of  letters  written  by  the  agent  in  Toronto  to 
the  solicitor. 

The  appeal  came  on  for  argument  before  Street,  J.,  in 
Chambers,  on  the  14th  December,  1889. 

C.  J.  Holman , for  the  appeal. 

Middleton , contra. 

Judgment  was  given  at  the  close  of  the  argument. 

Street,  J. — The  Methodist  Church  of  Canada  seem  to 
have  the  right  to  apply  for  taxation  under  sec.  42  of 
the  Solicitors’  Act,  R.  S.  O.  ch.  147,  as  being  “ liable  to  pay,” 
for  the  amount  of  the  bills  will  of  course  lessen  the  amount 
of  the  residuary  estate.  Then  sec.  32  of  the  same  Act 
provides  for  a reference  of  the  bills  “ to  be  taxed  by  the 
proper  officer  of  any  of  the  Courts  in  the  county  in  which 
any  of  the  business  charged  for  in  the  bill  was  done.”  This 
language  may,  I think,  be  taken  to  include  the  agency 
business  transacted  at  Toronto,  and  so  the  matter  comes 
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within  the  words  of  the  section,  and  the  Master  had  a dis- 
cretion to  refer  to  the  officer  here  if  he  thought  proper  ; 
that  is  a discretion  that  should  be  reasonably  exercised,  and 
only  where  there  there  are  special  circumstances  justifying 
it.  Not  in  every  case  in  which  motions  were  made  at 
Osgoode  Hall  in  the  course  of  an  action  should  the  reference 
be  to  the  taxing  officer  here.  But  in  this  case  there  were 
special  circumstances  which  would  justify  the  order,  if  the 
Master  chose  to  exercise  his  discretion  in  respect  to  them. 
I mean  the  fact  that  retaining  fees  are  charged,  and  that 
the  bills  seem  to  be  very  large.  I do  not  think  I should 
be  justified  in  holding  that  the  discretion  has  been  wrongly 
exercised  here,  and  in  reversing  the  order.  The  appeal 
will  be  dismissed  with  costs  to  the  opposing  party  in  any 
event. 
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Truax  et  al.  v.  Dixon  et  al. 


Costs — Scale  of— Action  by  sub-contractors  to  enforce  mechanics’  lien — 
Amounts  in  question — Investigation  of  accounts — Jurisdiction  of  County 
Court  and  Division  Court — R.  S.  O.  ch.  126,  sec.  28 — Right  of  defen- 
dant land-owner  to  set-off  of  costs — Action  tried  without  a jury — Powers 
of  taxing  officer — Amendment  of  judgment. 

The  plaintiffs,  sub- contractors,  in  an  action  brought  in  the  High  Court  to 
enforce  a mechanics’  lien,  claimed  against  the  contractor  $245.29,  and 
recovered  $284.54.  They  claimed  a lien  on  the  land  for  the  amount  due 
them,  but  upon  the  investigation  of  accounts  to  the  extent  of  upwards 
of  $1,700  between  the  contractor  and  the  land-owner  it  was  found  that 
the  latter  owed  only  $63.79,  and  the  plaintiffs’  lien  was  limited  to  this 
amount  : — 

Held,  upon  an  appeal  from  taxation  of  costs,  that  the  contractor  could  not 
have  sued  the  land-owner  in  the  Division  Court  to  recover  the  balance 
of  $63.79,  but  must  have  proceeded  in  the  County  Court,  and  the  plain- 
tiffs, suing  upon  the  same  claim,  were  therefore  entitled  to  County 
Court  costs  ; and  as  the  plaintiffs’  claim  was  also  beyond  the  jurisdic- 
tion of  the  Division  Court,  upon  any  construction  of  sec.  28  of  the 
Mechanics’  Lien  Act,  R.  S.  0.  ch.  126,  the  plaintiffs  could  not  have 
brought  their  action  in  the  Division  Court : — 

Held,  also  that,  as  the  plaintiffs  could  not  have  hoped  to  establish  a case 
which  would  have  entitled  them  to  High  Court  costs,  the  defendant 
land-owner  should  be  allowed  a set-off  of  the  excess  of  his  costs  incurred 
in  the  High  Court  over  what  he  would  have  incurred  in  theuCounty  Court; 
but  as  the  action  was  tried  without  a jury  and  Rule  1172  did  not  apply, 
the  taxing  officer  had  no  power  to  allow  this  set-off  without  the  direc- 
tion of  the  Court  ; and  the  judgment  of  the  Court  was  amended  so  as 
to  meet  the  case. 


[October  8,  1889.— Galt,  C.  J.] 

[December  21,  1889. — The  Queen’s  Bench  Division .] 

An  appeal  by  the  plaintiffs  from  the  ruling  of  one  of  the 
taxing  officers  at  Toronto  that  the  plaintiffs’  costs  should 
be  taxed  on  the  Division  Court  scale,  and  that  the  defen- 
dant George  Dickson  should  tax  costs  on  the  High  Court 
scale  as  between  solicitor  and  client,  and  set  off  the  excess 
of  such  costs  over  what  he  would  have  incurred  in  the 
Division  Court. 

The  action  was  brought  in  the  High  Court  to  enforce  a 
mechanics’  lien  by  sub-contractors  against  W.  J.  Dixon  as 
contractor,  and  George  Dickson  as  land- owner,  and  was 
tried  without  a jury.  The  facts  of  the  case  are  fully  set 
out  in  the  report  in  17  0.  R.  366.  By  the  judgment  of  the 
Divisional  Court  there  reported  the  plaintiffs  were  found 
entitled  to  a lien  for  a balance  of  only  $63.79,  although  in 
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the  action  an  open  account  exceeding  $1700  was  investi- 
gated. The  plaintiffs  claimed  a lien  for  $245.29,  and  were 
found  entitled  to  recover  against  the  defendant  W.  J.  Dixon 
the  sum  of  $284*54,  exclusive  of  interest. 

The  appeal  from  the  taxing  officer  was  on  the  grounds 
that  the  plaintiffs  should  have  been  allowed  County  Court 
costs,  inasmuch  as  it  appeared  that  there  was  another  lien 
registered  against  the  land  for  $104.70,  the  two  together 
amounting  to  $168.49,  a sum  beyond  the  jurisdiction  of  the 
Division  Court,  and  that  the  defendant  George  Dickson 
was  not  entitled  to  the  set-off  allowed,  inasmuch  as  it  was 
not  directed  by  the  judgment  of  the  Court,  and,  as  Con. 
Rule  1172  does  not  apply  to  cases  tried  without  a jury,  the 
taxing  officer  had  no  power  to  allow  a set-off. 

In  the  judgment  of  the  Divisional  Court  as  reported  it 
was  said  that  as  the  sum  in  respect  of  which  the  lien 
existed  “ will  be  under  $100,  the  costs  must  be  governed 
accordingly.” 

As  drawn  up,  settled,  and  issued,  the  judgment  directed 
**  that  the  said  defendants  do  pay  to  the  plaintiffs  their 
costs  of  this  action  up  to  and  inclusive  of  this  judgment 
forthwith  after  the  same  shall  have  been  taxed  and  adjusted 
by  the  proper  officer,  who  upon  the  taxation  shall  allow 
the  costs  upon  such  scale  as  is  applicable.” 

The  appeal  was  argued  before  Galt,  C.  J.,  in  Chambers, 
on  the  4th  October,  1889. 

Hoyles , for  the  plaintiffs. 

D.  W.  Saunders,  for  the  defendant  George  Dickson. 

Judgment  was  delivered  on  the  8th  October,  1889. 

Galt,  C.  J. — This  is  an  appeal  from  the  decision  of  the 
taxing  officer  as  to  costs.  The  plaintiffs  brought  their 
action  in  the  Queen’s  Bench  Division  to  enforce  a mechanics’ 
lien  which  they  had  filed  against  the  lands  of  the  defen- 
dant George  Dickson,  for  an  amount  claimed  by  them  as 
against  the  defendant  Dixon,  who  made  the  contract  with 
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George  Dickson.  It  was  found  that  the  balance  due  by 
George  Dickson  was  within  the  jurisdiction  of  the  Division 
Court ; consequently  the  taxing  officer  has  decided  that  the 
plaintiffs  are  entitled  to  tax  only  Division  Court  costs,  and 
the  defendant  George  Dickson  is  entitled  to  tax  his  costs  as 
between  solicitor  and  client,  and  to  set  of!  the  balance  as 
against  the  claim  of  the  plaintiffs.  Mr.  Hoyles  for  the 
plaintiffs  contended  that  as  this  case  was  tried  by  a J udge 
without  a jury,  and  as  no  certificate  was  given,  the  right 
to  set-off  does  not  apply. 

It  is  singular  that  no  provision  is  made  for  a case  like 
the  present  under  the  Rules  respecting  costs,  and  as  the 
judgment  of  the  Court  is  “ that  the  same  ( i.e . costs)  shall 
be  taxed  and  adjusted  by  the  proper  officer,  who  upon  the 
taxation  shall  allow  the  costs  upon  such  scale  as  is  appli- 
cable,” it  appears  to  me  that  the  plaintiffs  are  entitled  to 
Division  Court  costs,  and  that,  in  the  absence  of  any 
order  respecting  set-off,  no  set-off  can  be  allowed. 

Appeal  allowed,  but  without  costs. 

The  plaintiffs  appealed  to  the  Divisional  Court  from  the 
decision  that  they  should  have  only  Division  Court  costs, 
and  the  defendant  George  Dickson  appealed  from  the 
decision  that  there  should  be  no  set-off  in  his  favour. 

Both  appeals  were  argued  before  the  Divisional  Court 
(Armour,  C.  J.,  and  Street,  J.),  on  the  26th  November, 
1889. 

Aylesworth,  for  the  plaintiffs.  The  plaintiffs  should  have 
costs  against  the  defendant  George  Dickson  according  to 
the  County  Court  scale,  the  aggregate  amount  of  the  liens 
being  bejmnd  the  jurisdiction  of  the  Division  Court : 
Holmested’s  Mechanics’  Lien  Act,  notes  to  sec.  28  of  R.  S. 
0.  ch.  126,  p.  81  et  seq. ; Hall  v.  Pilz,  11  P.  R.  449  ; 
Dominion  Bank  v.  Heffernan,  11  P.  R.  504  ; McKay  v. 
Magee , 13  P.  R.  107, 146.  Another  reason  why  the  Division 
Court  jurisdiction  is  ousted  is  because  accounts  to  a large 
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amount  had  to  be  investigated,  as  shewn  by  the  report  of 
the  case  in  17  O.R.  866.  Then,  sec.  28  of  the  Act  sa}^s:  “ the 
amount  of  the  claims  in  respect  of  any  lien.”  Here  the 
claim  was  $245.29,  a sum  beyond  the  jurisdiction  of  the 
Division  Court.  As  to  the  cross-appeal,  the  taxing  officer 
cannot  allow  a set-off  except  under  Rule  1172,  when  the 
case  is  tried  by  a jury.  I refer  to  Great  Western  Adver- 
tizing Go.  v.  Rainer,  9 P.  R.  494. 

D.  W.  Saunders,  for  the  defendant  George  Dickson.  All 
that  the  plaintiffs  have  enforced  a lien  for  against  the  lands 
of  George  Dickson  is  $63.79,  which  they  migl.t  have 
recovered  in  the  Division  Court.  Hall ' v.  Pilz  is  dis- 
tinguishable. The  liens  there  were  by  contractors  against 
the  owner  ; here  the  liens  are  by  sub-contractors,  and  if 
there  were  fifty  liens  for  money  due  the  sub-contractors  by 
the  contractor,  and  the  aggregate  amount  of  them  were 
$10,000,  the  amount  enforceable  against  the  land  would 
still  be  only  $63.79,  for  that  is  all  the  owner  owes  the  con- 
tractor. Under  these  circumstances,  it  would  be  a great 
hardship  if  this  defendant  had  to  pay  costs  according  to 
the  amount  which  the  contractor  owed  the  sub-contractors. 
The  set-off  should  be  allowed  to  the  defendant  George 
Dickson,  as  was  done  by  Ferguson,  J.,  on  appeal  from 
taxation  in  Bennett  v.  VhiteflS  P.  R.  149.  The  costs  of 
the  parties  are  to  be  governed  not  by  the  claim  made,  but 
by  the  event : Watson  v.  Garrett,  3 P.  R.  70  ; White  Serv- 
ing Machine  Co.  v.  Belfry,  10  P.  R.  64 ; Andrews  v.  City 
of  London,  12P.R.  45  ; Rust  v.  Victoria  Graving  Dock  Go.y 
60  L.  T.  645. 

Aylesworth,  in  reply.  It  is  not  the  amount  of  the  lien, 
it  is  the  amount  of  valid  claims  of  lien  which  disposes  of 
the  question  of  costs.  The  contractor  here  was  a necessary 
defendant ; see  Holmested,  p.  74  ; and  as  against  him  this 
action  could  not  have  been  brought  in  the  Division  Court, 
for  we  have  recovered  against  him  $284.50. 

On  the  21st  December,  1889,  the  judgment  of  the  Court 
was  delivered  by 
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Street,  J. — The  particulars  of  the  account  between  the 
defendant  W.  J.  Dixon,  who  was  the  contractor,  and  the 
defendant  George  Dickson,  who  was  the  owner,  are  shewn 
at  p.  369  of  the  report  of  this  case  in  17  0.  R. ; the  balance 
of  $63.79  there  arrived  at  is  the  amount  for  which  the 
plaintiffs  recovered  judgment  in  the  action  by  the  judgment 
of  the  Divisional  Court.  It  involved  the  investigation  of 
an  open  account  exceeding  $1700,  and  it  is  plain  that  W 
J.  Dixon  could  not  have  sued  George  Dickson  in  the 
Division  Court  to  recover  the  balance  of  $63.79  due  him, 
but  must  have  proceeded  in  the  County  Court,  and  the 
plaintiffs  suing  upon  the  same  claim  are,  therefore,  entitled 
to  County  Court  costs.  The  plaintiffs’  own  claim  was  also 
beyond  the  jurisdiction  of  the  Division  Court.  The  result 
appears  to  be  that  upon  any  construction  of  the  meaning 
of  sec.  28  of  the  Mechanics’  Lien  Act,  the  plaintiffs  could 
not  have  brought  their  action  in  the  Division  Court,  and 
therefore  are  entitled  to  tax  their  costs  upon  the  County 
Court  scale. 

Upon  the  second  question,  namely,  the  right  of  the  defen- 
dant to  set  off  the  difference  between  County  Court  costs 
and  High  Court  costs,  there  appears  to  be  no  doubt  but 
that  upon  the  judgment,  as  it  has  been  drawn  up,  the  defen- 
dant would  have  no  right  to  any  such  set-off.  The  action 
was  not  tried  by  a jury,  and  therefore  Con.  Rule  1172, 
which  gives  the  right  of  set-off,  does  not  apply,  and  no 
special  direction  was  given  with  regard  to  setting  off  costs. 
The  judgment  as  drawn  up,  however,  does  not  follow  the 
judgment  as  delivered ; our  judgment  was  that  as  the  sum 
to  be  recovered  was  under  $100,  the  costs  must  be  governed 
accordingly ; as  drawn  up  the  judgment  directs  “ that  the 
said  defendants  do  pay  to  the  plaintiffs  their  costs  of  this 
action  up  to  and  inclusive  of  this  judgment  forthwith  after 
the  same  shall  have  been  taxed  and  adjusted  by  the  proper 
officer,  who  upon  the  taxation  shall  allow  the  costs  upon 
such  scale  as  is  applicable.”  We  have  not  adjudicated  upon 
the  question  as  to  whether  the  defendant  should  have  a 
right  to  set  off  the  difference  between  the  High  Court  and 
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the  County  Court  scale.  That  is  a question  which  perhaps 
should  have  been,  but  was  not,  disposed  of  when  we 
delivered  judgment;  the  judgment  drawn  up  practically 
treats  this  question  as  having  been  disposed  of  by  us.  We 
think  the  case  is  one  in  which  a set-off  should  be  allowed, 
as  the  plaintiffs  could  not  have  hoped  to  establish  a case 
which  would  have  entitled  them  to  High  Court  costs.  We 
will  therefore  entertain  an  application  under  Con.  Rule 
781  to  amend  the  judgment  in  this  respect,  or  if  the  parties 
consent  that  it  may  be  treated  as  amended  without  a 
petition,  we  will  now  give  judgment  accordingly,  declaring 
the  defendant  entitled  to  a set-off. 

As  the  plaintiffs  have  succeeded  throughout  in  their  con- 
tention upon  the  judgment  as  it  stands,  they  should  have 
the  costs  of  the  appeal  from  the  taxing  officer  and  to  this 
Court,  and  the  costs  of  the  defendant’s  cross-appeal,  which 
fails  ; such  costs  to  be  taxed  upon  the  County  Court  scale 
with  right  of  set-off. 
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Carty  v.  City  of  London  et  al. 


Costs — Taxation — Evidence  taken  de  bene  esse — Attendance  of  medical  man 
on  examination — Service  of  subpoenas  by  solicitor — Rules  254,  1212, 
1217 — Tariff  A.,  items  16,  17. 

£>[>£  A 

1.  An  order  was  obtained  by  the  plaintiff,  who  sued  for  damages  for 
bodily  injuries  sustained,  for  his  own  examination  de  bene  esse  before 
the  trial.  The  order  provided  that  after  the  conclusion  of  the  plaintiff’s 
examination  he  should  submit  to  a personal  examination  by  medical 
men  on  behalf  of  the  defendants,  and  that  the  defendants  might  after- 
wards continue  their  cross-examination  of  the  plaintiff ; and  that  the 
examination  might  be  given  in  evidence  at  the  trial  “provided  the 
defendants  had  been  able  to  continue  and  complete  their  cross-examin- 
ation of  the  plaintiff  after  the  said  medical  examination.”  The  plaintiff 
was  examined  and  partly  cross-examined  under  this  order  and  was 
examined  by  the  medical  men,  but  his  cross-examination  owing  to  his 
ill-health  was  never  completed.  The  plaintiff  was  not  examined  as  a 
witness  at  the  trial ; the  depositions  taken  were  offered  in  evidence, 
but  were  rejected  as  inadmissible  under  the  terms  of  the  order.  The 
plaintiff  succeeded  in  the  action  : — 

Held , under  the  circumstances  of  the  case,  that  the  examination  of  the 
plaintiff  de  bene  esse  was  a proper  and  reasonable  proceeding,  and  as  the 
failure  to  complete  it  was  through  no  fault  of  the  plaintiff  or  his  solici- 
tor, and  as  it  was  not  without  use  to  the  defendants,  the  costs  of  it 
should  have  been  taxed  to  the  plaintiff  as  part  of  the  costs  of  the  action. 

Beaufort  v.  Asliburnham , 13  C.  B.  N.  S.  598  ; 32  L.  J.  N.  S.  0.  P.  97  ; 7 
L.  T.  N.  S.  710  ; 11  W.  R.  267  ; 9 Jur.  822,  followed. 

2.  The  plaintiff ’s  own  physician  attended  on  him  during  the  examination 
de  bene  esse,  and  was  called  as  a witness  at  the  trial,  when  he  stated 
what  his  charges  for  attendance  on  the  plaintiff  would  amount  to  : — 

Held,  that,  there  being  nothing  to  shew  that  he  did  not  include  in  his 
statement  the  charges  for  attendance  at  the  examination,  they  must  be 
taken  to  have  been  included  in  the  verdict,  and  could  not  be  taxed  to 
the  plaintiff  as  part  of  the  costs  of  the  action. 

3.  Held,  Armour,  C.  J.,  dubitante,  having  regard  to  Rules  254,  1212, 
1217,  and  items  16  and  17  of  Tariff  A.,  that  the  plaintiff  was  not  entitled 
to  tax  anything  for  costs  of  service  by  his  solicitor  of  writs  of  subpoena. 

Decision  of  Galt,  C.  J. , varied. 

[October  21,  1889.— Galt,  C.  J.] 

[December  21,  1889. — The  Queen's  Bench  Division .] 


This  was  an  appeal  by  the  plaintiff  against  the 
disallowance  by  one  of  the  taxing  officers  of  certain  items 
on  the  taxation  of  the  plaintiff’s  costs  herein. 

The  action  was  brought  against  the  corporation  of 
London  to  recover  damages  for  injuries  caused  to  the 
plaintiff  by  the  upsetting  of  a sleigh  in  which  he  was 
driving,  owing,  as  the  jury  found,  to  a rut  in  the  street 
caused  by  the  defendants  the  London  Street  Railway 
Company. 
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The  last  named  defendants  were  brought  in  by  the 
original  defendants,  the  city  corporation. 

The  action  was  tried  at  the  London  Assizes  in  May, 
1889. 

A verdict  was  found  for  the  plaintiffs  against  the  city 
corporation,  and  it  was  adjudged  that  they  should  have 
relief  over  against  their  co-defendants  by  reason  of  a 
contract  under  seal  between  them.  The  case  afterwards 
went  before  the  Common  Pleas  Divisional  Court,  and  is 
reported  in  18  0.  It.  p.  122. 

In  the  month  of  January,  before  the  trial  of  the  action, 
a special  order  had  been  made  upon  the  application  of  the 
plaintiff,  and  upon  hearing  counsel  for  all  parties,  for  the 
examination  of  the  plaintiff  de  bene  esse  at  his  residence 
it  appearing  that  he  was  suffering  from  the  effects  of  his 
injuries  and  was  unable  to  be  present  in  Court.  The  order 
provided  that,  after  the  conclusion  of  the  plaintiff’s  exam- 
ination, he  should  submit  to  a personal  examination  as  to 
his  condition  and  injuries,  by  Drs.  Moore  and  Flock,  on 
behalf  of  the  defendants ; that  the  defendants  might 
continue  their  cross-examination  of  the  plaintiff  as  soon 
after  the  medical  examination  as  the  plaintiff  should  be 
able  to  bear  it,  of  which  fact  twenty-four  hours’  notice 
should  be  given  to  the  defendants’  solicitors ; and  that  a 
copy  of  the  examination,  certified  by  the  special  examiner, 
might  be  read  and  given  in  evidence  on  the  trial  of  the 
cause,  saving  all  just  exceptions,  provided  the  defendants 
had  been  enabled  to  continue  and  complete  their  cross- 
examination  of  the  plaintiff  after  the  said  medical  exam- 
ination. It  was  also  ordered  that  the  costs  of  the 
application  should  be  costs  in  the  cause.  The  plaintiff 
had  been  examined  under  this  order  by  his  own  counsel 
and  had  been  partially  cross-examined  by  the  defendants ; 
the  medical  examination  by  the  defendants  had  taken 
place,  but,  owing  to  the  state  of  exhaustion  of  the 
plaintiff  at  the  close  of  the  medical  examination,  his 
further  cross-examination  by  the  defendants  was  indefin- 
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itely  deferred  until  some  future  time  when  the  plaintiff 
should  be  able  to  bear  it,  of  which  notice  should  be  given 
by  the  plaintiff’s  solicitor.  This  further  examination 
never  took  place,  owing,  as  was  admitted  by  plaintiff’s 
counsel,  to  the  fact  that  the  plaintiff  had  never  sufficiently 
recovered  to  enable  him  to  bear  it. 

The  evidence  taken,  so  far  as  it  had  gone,  was  tendered 
by  the  plaintiff  at  the  trial,  but  was  rejected  by  the  trial 
Judge  as  being  plainly  inadmissible  under  the  terms  of  the 
order  by  virtue  of  which  it  had  been  taken.  The  plaintiff 
was  not  examined  as  a witness  at  the  trial. 

Upon  the  taxation  of  the  costs  of  the  action  the  plain- 
tiff sought  to  recover  as  part  of  his  bill : — 

1st.  The  costs  relating  to  and  arising  out  of  the  de  bene 
esse  examination  of  the  plaintiff. 

2nd.  Certain  charges  made  by  the  plaintiff’s  own 
physician  for  attending  on  him  during  his  oral  examina- 
tion under  the  order,  and  during  his  medical  examination 
by  the  defendants’  surgeons. 

3rd.  The  sum  of  $13  charged  for  service  of  copies  of 
subpoena,  the  copies  having  been  served  by  the  plaintiff’s 
solicitor  and  not  by  the  sheriff. 

These  charges  were  all  disallowed  by  the  taxing  officer, 
and  the  plaintiff  appealed. 

The  appeal  was  argued  before  Galt,  C.  J.,  sitting  in 
Chambers,  on  the  15th  of  October,  1889. 

G.  W.  Marsh , for  the  appeal. 

J ’.  H.  Flock  and  Swabey , for  the  defendants,  contra. 

Judgment  was  delivered  on  the  21st  October,  1889. 

Galt,  C.  J. — This  is  an  appeal  from  the  decision  of  the 
taxing  officer  disallowing  the  costs  of  the  examination  of 
the  plaintiff  de  bene  esse.  At  the  trial  the  evidence  taken 
under  the  commission  was  not  read,  nor  was  the  plaintiff 
examined.  In  my  judgment,  the  case  is  governed  by  the 
decision  of  the  learned  Chancellor  in  Dominion , etc.,  Co. 
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v.  Stinson,  9 P.  R.  177,  in  which  he  states  : “ The  direction 
in  the  order  as  to  costs  did  not  preclude  the  taxing  officer 
from  disallowing  the  costs  to  the  plaintiff  on  the  ground 
that  the  evidence  had  not  been  used.” 

The  second  item  disallowed  was  as  to  the  attendance  of 
a medical  gentleman  during  such  examination.  If  the 
costs  of  the  examination  are  disallowed,  these  charges 
must  also  be  disallowed. 

The  third  item  is  as  to  charges  for  service  of  subpoenas. 
Rule  1212  is  positive,  and  unless  the  taxing  officer  was 
satisfied  that  the  provisions  of  the  Rule  had  been  complied 
with,  it  was  his  duty  to  disallow  them. 

Appeal  dismissed  with  costs. 

From  this  decision  the  plaintiff  appealed,  and  the.  appeal 
was  argued  before  a Divisional  Court  (Armour,  C.  J.,  and 
Street,  J.)  on  the  25th  November,  1889. 

G.  W.  Marsh , for  the  plaintiff.  1.  It  was  not  unreason- 
able, under  the  circumstances,  to  have  the  plaintiff  exam- 
inee de  bene  esse,  and  the  costs  should  be  in  the  cause.  The 
onus  is  on  the  defendants  to  shew  it  was  unreasonable.  I 
refer  to  Con.  Rule  1177  ; Prince  v.  Samo,  4 Dowl.  5 ; Clay 
v.  Stephenson , 5 N.  & M.  at  p.  824  ; Bridges  v.  Fisher , 1 
Bing.  N.  C.  510 ; Curling  v.  Robertson,  7 M.  & G.  525  ; 
McMillan  v.  McMillan,  8 C.  L.  J.  N.  S.  285  ; Dominion, 
etc.,  Co.  v.  Stinson , 9 P.  R.  177 ; Christopher  v.  Noxon,  10 
P.  R.  149  ; Beaufort  v.  Ashburnham,  13  C.  B.  N.  S.  598. 
At  any  rate,  the  costs  of  obtaining  the  order  should  not 
have  been  disallowed,  as  they  are  provided  for  by  the 
order  itself.  2.  The  attendance  of  his  own  physician  upon 
the  plaintiff  during  the  examination  was  necessary,  and 
the  physician’s  charges^should  be  allowed  as  part  of  the 
costs  in  the  cause.  On  this  point,  also,  I refer  to  Beamfort 
v.  Ashburnham.  3.  As  to  service  of  subpoenas  by  persons 
other  than  the  sheriff,  it  is  to  be  observed  that  Con.  Rule 
1212  omits  the  words,  “ or  other  mesne  process,”  which 
were  in  sec.  335  of  the  C.  L.  P.  Act,  the  enactment  in  force 
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when  McLean  v.  Evans , 3 P.  R.  154,  was  decided.  “ Writ 
of  summons  ” does  not  include  subpoena. 

J.  H.  Flock,  for  the  defendants  the  London  Street  Rail- 
way Company.  1.  An  order  for  examination  de  bene  esse 
is  in  principle  the  same  as  a commission,  and  where  the 
evidence  is  not  put  in  at  the  trial,  the  whole  proceeding  is 
abortive.  I refer  to  Marshall  on  Costs,  p.  270.  In  Beau- 
fort v.  Ashburnham,  it  is  not  stated  whether  the  deposi- 
tions taken  de  bene  esse  were  used  at  the  trial.  It  seems 
probable  that  they  were.  2.  The  amount  of  the  doctor’s 
bill  was  sworn  to  at  the  trial,  and  must  be  taken  to  have 
included  a charge  for  this  attendance,  and  to  have  been 
included  in  the  award  of  damages.  3.  A subpoena  may  be 
regarded  as  a writ  of  summons.  It  has  never  been  the 
practice  to  allow  for  service  of  subpoenas  except  by  the 
sheriff. 

Swabey,  for  the  defendants  the  city  of  London,  referred 
to  Galloway  v.  Key  worth,  15  C.  B.  228,  234,  and  Curling 
v.  Robertson,  2 D.  & L.  307,  as  to  costs  of  examina- 
tion ; and  to  Ham  v.  Lasher,  24  U.  C.  R.  357,  as  to  service 
of  subpoenas. 

Judgment  was  delivered  on  the  21st  December,  1889. 

Street,  J. : — The  plaintiff,  having  obtained  a verdict  in 
his  favour  at  the  hands  of  a jury,  and  no  order  having 
been  made  to  the  contrary,  is  entitled,  under  Con.  Rule 
1170,  to  the  costs  of  the  action.  Rule  1214  is  a general 
direction  to  the  taxing  officers  as  to  the  principles  which 
are  to  govern  them  in  their  taxations,  and  provides  that 
“ no  costs  are  to  be  allowed  which  do  not  appear  to  the 
taxing  officer  to  have  been  necessary  or  proper  for  the 
attainment  of  justice  or  defending  the  rights  of  the  party, 
or  which  appear  to  the  taxing  officer  to  have  been  in- 
curred through  over-caution,  negligence,  or  mistake,  or 
merely  at  the  desire  of  the  party.” 

The  circumstances  here  shew  beyond  any  question  that 
it  was  a most  proper  and  reasonable  step  on  the  part  of 
37 — VOL  XIII.  O.P.R. 
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the  plaintiff’s  solicitor  to  have  the  examination  of  the 
plaintiff  taken  de  bene  esse , because  it  was  highly  improb- 
able that  he  would  be  able  to  give  evidence  at  the  trial, 
and  he  was  obviously  a material  witness  on  his  own 
behalf : and  if  the  examination  had  been  completed  it 
would  have  been  a matter  of  course  to  tax  the  costs 
attending  it  as  a part  of  the  plaintiffs  costs  of  the  action. 
It  was,  however,  not  completed,  owing  to  the  inability  of 
the  plaintiff  to  submit  to  the  defendants’  cross-examination, 
after  their  physicians  had  made  a personal  examination  of 
his  condition  under  the  order ; and  the  question  is  whether 
this  circumstance  should  deprive  the  plaintiff  of  the  costs 
which  have  been  incurred.  After  a good  deal  of  hesitation 
I have  come  to  the  conclusion  that  it  should  not.  The 
costs  were  properly  incurred,  and  it  was  through  no  fault 
of  the  plaintiff  or  his  solicitor  that  the  evidence  could 
not  be  completed.  The  proceedings  were  not  altogether 
without  use,  because  they  enabled  the  defendants  to  make 
an  examination  through  their  physicians  of  the  physical 
condition  of  the  plaintiff,  the  result  of  which  they  stated 
in  their  evidence  at  the  trial. 

The  case  of  Beaufort  v.  Ashburnham,  13  C.  B.  N.  S.  598, 
was  referred  to  by  counsel  for  both  parties.  In  that  case, 
as  stated  in  the  report  of  it  in  13  C.  B.  N.  S.,  “complaint 
was  made  against  the  allowance  by  the  taxing  officers  of 
£37  7s.  6d.  for  the  examination  upon  interrogatories  (some 
months  before  the  trial)  of  one  Rumsey,  a witness  who 
attended  at  the  trial,  but  was  not  then  examined.  It 
appears  that  this  person  was  nearly  eighty  years  of  age, 
and  very  infirm,  and  that,  his  evidence  being  important, 
the  plaintiffs  attorney  thought  it  advisable  to  take  his 
examination,  lest  he  should  not  live  until  July,  so  as  to  be 
able  to  give  evidence  at  the  trial.  It  appears  also  that 
this  witness  did  attend  at  the  trial,  though  he  was  not 
examined  then;  and  that  the  Master  has  allowed  the  costs 
of  his  attendance  at  the  Assizes,  and  also  the  expenses  of 
his  son,  who  came  with  him  in  order  to  take  care  of  him, 
his  infirm  condition  rendering  such  attendance  indispen- 
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sable.  * * I am  clearly  of  opinion  that  it  was  an  act 

of  commendable  prudence  on  the  part  of  the  attorney  to 
have  the  evidence  of  Rumsey  perpetuated,  and  that  the 
Master  would  not  under  the  circumstances  have  been 
justified  in  refusing  to  allow  these  costs.”  It  was  suggested 
upon  the  argument  before  us  that  it  was  to  be  gathered 
from  the  statement  of  that  case  that  the  depositions  had 
been  used  at  the  trial  as  being  more  convenient  than  the 
oral  testimony  of  the  witness.  I have  referred,  however, 
to  the  report  of  the  case  in  32  L.  J.  N.  S.  C.  P.  p.  97,  where 
it  is  stated  that  the  reason  why  the  witness  was  not 
examined  at  the  trial  was  because  the  trial  at  which  he 
attended  was  adjourned.  See  also  the  reports  of  the  same 
case  in  7 L.  T.  N.  S.  710 ; 11  W.  R.  267 ; and  9 Jur.  822. 
The  statute  referred  to  in  the  j udgment  in  that  case,  1 & 2 
W.  IV.  ch.  22,  is  similar  in  its  terms  to  our  Con.  Rule  1177, 
which  seems  wide  enongh  in  its  terms  to  apply  to  the 
examination  of  a party  de  bene  esse  on  his  own  behalf.  I 
think,  therefore,  that  the  taxing  officer  should  have 
allowed  the  costs  of  this  examination,  and  as  he  does  not 
appear  to  have  treated  them  as  being  a matter  of  discretion 
with  him,  his  decision  upon  this  point  should  be  reversed, 
and  the  costs  allowed  to  the  plaintiff  as  part  of  the  costs 
of  the  cause. 

The  charges  of  the  plaintiff’s  own  physician  for  his 
services  during  this  examination  must,  however,  be  dis- 
allowed. They  must  be  taken  to  have  been  included  in 
the  verdict  which  the  plaintiff  has  recovered.  The  doctor 
who  attended  the  plaintiff  throughout  was  the  same  one 
who  was  present  on  his  behalf  at  these  examinations,  and 
being  called  as  a witness  at  the  trial,  stated  roundly  what 
his  charges  for  attendance  upon  the  plaintiff  would  amount 
to,  and  there  is  nothing  to  shew  that  he  did  not  include  in 
this  statement  the  charges  for  attendance  during  the 
examination  in  question. 

The  remaining  ground  of  appeal  is  the  disallowance  of 
the  charges  for  the  service  by  the  solicitor  of  the  subpoenas. 
Section  277  of  the  C.  L.  P.  Act,  as  it  appeared  in  ch.  22  of 


292  ONTARIO  PRACTICE  REPORTS.  [VOL. 

the  Con.  Stat.  of  U.  C.,  read  as  follows  : “ In  the  taxation 
of  costs,  no  fees  shall  be  allowed  for  the  mileage  or  service 
of  writs  of  summons  or  other  mesne  'process  unless  served 
by  the  sheriff  or  his  deputy  or  bailiff,”  etc.  In  McLean  v. 
Evans , 3 P.  R.  154,  decided  under  this  section,  it  was  held 
that  a subpoena  ad  test,  was  mesne  process,  and,  therefore 
that  no  fees  could  be  recovered  for  the  service  of  subpoenas 
by  the  attorney.  This  section  is  now  represented  by  Con. 
Rule  No.  1212,  which  follows  its  terms  in  all  respects, 
excepting  that  the  words,  “ or  other  mesne  process,”  are 
omitted.  This  removes  one  difficulty  from  the  plaintiff’s 
way,  but  he  is  bound  by  Con.  Rule  1217,  which  provides 
that  “ The  table  of  costs  set  forth  in  the  Tariff  A. 
appended  to  these  Rules  shall  be  that  according  to  which 
all  costs  in  civil  actions  in  the  High  Court  and  in  the  County 
Courts  shall  be  allowed  and  taxed,  and  no  other  fees,  costs, 
or  charges  than  therein  set  down  shall  be  allowed  in 
respect  of  the  matters  thereby  provided  for.” 

In  “ Tariff  A.”  under  the  heading,  “ Copy  and  Service  of 
Writs  of  Summons,  and  other  Process the  only  two  items 
applicable  are  as  follows  : — 

16.  For  copy,  including  copy  of  notices  required  to 

be  indorsed,  each  $1  00 

17.  Service  of  each  copy  of  writ,  if  not  done  by 

the  sheriff  or  an  officer  employed  by  him, 

when  taxable  to  solicitor  on  sheriff's  default  $1  00 

Con.  Rule  254  shews  the  case  in  which  fees  for  the 
service  of  writs  of  summons  are  taxable  to  the  solicitor  on 
the  sheriff’s  default.  That  Rule,  however,  is  limited  to 
writs  of  summons,  and  there  appears  to  be  no  case  in 
which  the  service  of  a subpoena  is  taxable  to  the  solicitor 
on  the  sheriff’s  default.  The  result  must,  therefore,  be  that 
paragraph  17  of  the  tariff  is  limited  to  writs  of  summons ; 
that  no  allowance  is  authorized  for  service  by  the  solicitor 
of  writs  of  subpoena ; and  that  the  allowance  of  $1  for  each 
copy  is  to  include  the  service  when  the  copy  is  served  by 
the  solicitor.  As  these  two  paragraphs,  16  and  17,  of  the 
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tariff  are  evidently  intended  to  cover  all  allowances  for 
copy  and  service  of  writs,  paragraph  106,  under  which  an 
allowance  is  made  under  the  head  of  “ Every  other  neces- 
sary attendance,”  cannot  apply  here. 

The  appeal,  therefore,  fails  upon  two  grounds,  and  must 
be  dismissed  as  to  them,  and  is  allowed  upon  the  first 
ground.  Under  these  circumstances,  I think  there  should 
be  no  costs  of  the  appeal  either  here  or  in  Chambers. 

Armour,  C.  J. : — I agree,  with  doubt  as  to  the  last  item. 


Re  Sweetman  and  The  Township  of  Gosfield. 


Municipal  drainage  by-law — Motion  to  quash — Notice  of  motion — Time — - 
R.  S.  0.  ch.  184,  secs.  332 , 571,  572—  Rules  485,  526 — Service  of  notice 
of  motion  and  filing  affidavits. 

There  is  no  power  under  Rule  485  to  shorten  the  four  days’  notice 
required  by  R.  S.  O.  ch.  184,  sec.  332,  as  modified  by  Rule  526,  to  be 
given  of  a motion  to  quash  a municipal  by-law. 

The  meaning  of  sec.  572  of  R.  S.  0.  ch.  184  is  that  in  case  the  application 
to  quash  is  not  made  within  the  six  weeks  prescribed  by  sec.  571,  the 
by-law  shall  be  valid. 

Service  of  a notice  of  motion  to  quash  a drainage  by-law,  under  R.  S.  0. 
ch.  184,  secs.  571  and  572,  and  filing  the  affidavits  in  support  of  such 
motion  within  six  weeks  next  ensuing  the  final  passing  of  the  by-law, 
is  a sufficient  making  of  the  application,  although  such  motion  is  not 
made  returnable  until  after  the  expiry  of  that  period. 

[December  10  and  23,  1889. — Street , J.] 

On  10th  December,  1889,  a motion  was  made  before 
Street,  J.,  in  Court, ^to  quash  by-law  No.  55,  being  a 
drainage  by-law,  of  the  municipal  council  of  the  township 
of  Gosfield,  on  the  ground  that  the  petition  upon  which  it 
was  based  was  not  signed  by  the  majority  of  the  persons 
interested. 

The  by-law  was  passed  on  1st  November,  1889,  and  on 
Friday  6th  December  the  applicant  obtained  from  a Judge 
in  Court  leave  to  serve  notice  of  an  application  to  quash 
returnable  on  Tuesday  10th  December.  The  notice  was 
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served  on  Monday  9th  December.  The  six  weeks  allowed 
by  secs.  571  and  572  of  the  Municipal  Act,  R.  S.  O.  ch. 
184,  for  making  application  to  quash  expired  on  Thursday 
12th  December. 

When  the  motion  came  on  to  be  heard  on  Tuesday  10th 
December,  W.  H.  Blake , for  the  township,  objected  that 
there  was  no  power  to  shorten  the  four  clear  days’  notice 
required  by  sec.  332  (a)  of  the  Municipal  Act,  as  modified 
by  Con.  Rule  526  (b),  referring  to  Re  Peck  and  Amelias- 
burgh,  12  P.  R.  564,  and  Re  Colenutt  and  Township  of 
Colchester , ante  p.  253.  Con.  Rule  485  (c),  he  also  pointed 
out,  applies  only  to  enlarging  or  abridging  the  time  ap- 
pointed by  these  Rules  or  any  rules  relating  to  time,  and 
he  contended  that  it  did  not  apply  to  sec.  332. 

Langton,  for  the  applicant. 

Street,  J.,  dismissed  the  motion  on  the  ground  that 
sufficient  notice  had  not  been  given  as  required  by  sec.  332 
of  the  Municipal  Act,  and  that  he  had  no  power  under  Con. 
Rule  485  to  shorten  the  four  clear  days’  notice  required  by 
that  section,  but  gave  leave  to  the  applicant  to  renew  the 
motion. 

On  Thursday  12th  December  the  applicant  served  a 
new  notice  of  motion,  returnable  on  Friday  the  20th 
December,  and  filed  affidavits  in  support  thereof,  and  the 
motion  came  again  before  Street,  J.,  in  Court  upon  that 
day. 

(a)  332.  In  case  a resident  of  a municipality,  or  any  other  person  in- 
terested in  a by-law  * * applies  to  the  High  Court  * * the  Court, 

after  at  least  four  days’  service  on  the  corporation  of  a rule  to  shew  cause 
in  this  behalf,  may  quash  the  by-law  * * 

(b)  526.  No  summons,  rule,  or  order  to  shew  cause  shall  be  granted  in 
any  action  or  matter  ; but  when  any  person  other  than  the  applicant  is 
entitled  to  be  heard  thereon,  he  shall  be  served  with  a notice  of  the 
motion. 

(c)  485.  A Court  or  a Judge  shall  have  power  to  enlarge  or  abridge  the 
time  appointed  by  these  Rules,  or  any  Rules  relating  to  time,  or  fixed  by 
any  order  enlarging  time,  for  doing  any  act  or  taking  any  proceeding  * * 
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W . H.  Blake , for  the  township,  objected  that  the  motion 
was  too  late ; that  the  service  of  notice  within  six  weeks 
was  not  making  an  application  to  the  Court;  he  did  not 
dispute  that  notice  of  the  intention  to  apply  had  been 
given  within  the  ten  days  required  by  sec.  571,  and  he 
admitted  that  the  petition  had  not  been  signed  by  the 
proper  proportion  of  persons  interested. 

Langton,  for  the  applicant.  The  application  is  “ made” 
if  the  notice  is  served  within  six  weeks.  The  precise 
point  is  not  covered  by  authority,  but  the  analogy  from 
the  practice  as  to  moving  against  awards  is  in  favour  of 
my  contention.  See  Smith  v.  Parkside  Mining  Go.,  6 Q. 
B.  D.  67  ; Re  Huddersfield  and  Jacomb,  L.  R.  17  Eq.  476  ; 
L.  R.  10  Ch.  92.  I also  refer  to  Taylor’s  Chancery  Orders, 
p.  253,  and  to  Grimshawe  v.  Parks,  6 U.  C.  L.  J.  142,  as  to 
the  practice  in  appealing  from  Masters’  reports ; and  to 
Christopher  v.  Groll , 16  Q.  B.  D.  66  ; 53  L.  T.  N.  S.  655,  as 
to  the  practice  in  appealing  to  the  Court  of  Appeal  in 
England.  Secs.  571  and  572  are  also  very  indefinite  in 
their  terms.  It  is  not  said  that  the  application  shall  be 
made  within  six  weeks. 

W.  H.  Bloke,  in  reply.  An  application  is  not  made  by 
serving  a notice  saying  that  an  application  will  be  made. 
I refer  to  Re  Ferguson  and  HowicJc,  44  U.  C.  R.  41 ; Re 
Me  Alpine  and  Euphemia,  45  U.  C.  R.  at  p.  204. 

Judgment  was  delivered  on  the  23rd  December.  1889. 

Street,  J. — The  notice  of  motion  upon  which  the  present 
motion  is  made  was  served  on  the  12th  December,  being 
the  last  day  of  the  six  weeks  allowed  by  sec.  571  of  the 
Municipal  Act  for  making  application  to  quash  this  by-law, 
and  counsel  for  the  applicant  contends  that  the  motion  is 
made  in  time,  although  not  actually  brought  before  the 
Court  until  20th  December,  after  the  expiration  of  the 
six  weeks. 

The  section  provides  for  the  publication  with  the  by-law 
of  a notice  that  any  one  intending  to  have  it  quashed  must 
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“ not  later  than  ten  days  after  the  final  passing  thereof  , 
serve  a notice  in  writing  upon  the  reeve  or  other  head 
officer,  and  upon  the  clerk  of  the  municipality,  of  his  inten- 
tion to  make  application  for  that  purpose  to  the  High 
Court,  at  Toronto,  during  the  six  weeks  next  ensuing  the 
final  passing  of  the  by-law”  : then  sec.  572  provides  that 
<£  In  case  no  notice  of  the  intention  to  make  application  to 
quash  a by-law  is  served  within  the  time  limited  for  that 
purpose  in  the  preceding  section,  or  if  the  notice  is  served, 
then,  in  case  the  application  is  not  made  or  is  unsuccessful,”' 
the  by-law  shall  be  valid.  I think  that  sec.  572  must  be 
taken  to  mean  that  in  case  the  application  is  not  made 
within  six  weeks  the  by-law  shall  be  valid,  and  the  ques- 
tion here  is,  whether  the  service  of  a notice  of  motion  and 
the  filing  of  affidavits  in  support  of  it  within  the  prescribed 
period  are  a sufficient  commencement  of  the  application. 

Before  the  Con.  Rules  came  into  force  the  applicant 
might  apply  ex  parte  to  the  Court  for  a rule  calling  on  the 
corporation  to  shew  cause  why  a by-law  should  not  be 
quashed,  and  the  matter  was  argued  upon  the  return  of 
the  rule  ; this  was  the  practice  under  sec.  332  of  the  Muni- 
cipal Act.  Sec.  333  provides  that  no  application  to  quash 
a by-law  shall  be  entertained  unless  the  application  is 
made  within  one  year  from  the  passing  of  it.  The  appli- 
cation intended  by  these  sections  and  also  by  sections  571 
and  572  is  clearly  the  application  for  the  rule  nisi  author- 
ized by  sec.  332. 

The  Con.  Rule  526  then  provided  that  “ no  summons, 
rule  or  order  to  shew  cause  shall  be  granted  in  any  action 
or  matter  ; but  when  any  person  other  than  the  applicant 
is  entitled  to  be  heard  thereon,  he  shall  be  served  with  a 
notice  of  the  motion and  this  Con.  Rule  having  been 
confirmed  by  statute  has  been  held  to  substitute  a notice 
of  motion  for  the  rule  to  shew  cause  authorized  by  sec.  332 
of  the  Municipal  Act.  There  is  no  indication  in  the  Con. 
Rules  of  any  intention  to  shorten  the  time  for  taking  any 
proceeding  when  they  substituted  the  practice  of  proceed- 
ing by  notice  of  motion  for  that  of  rule  to  shew  cause  ; 
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but  it  is  plain  that  they  would  have  the  effect  of  reducing 
by  four  days  the  time  given  by  secs.  332  and  572  of  the 
Municipal  Act  for  applying  to  quash  by-laws  if  it  be  true 
that  a notice  of  motion  cannot  be  treated  as  an  application 
to  quash,  because  under  the  former  practice  the  application 
was  made  when  the  rule  was  applied  for,  while  it  is  con- 
tended that  under  the  present  practice  it  is  not  made  until 
the  notice  of  motion  is  returnable.  The  authorities,  how- 
ever, do  not  compel  me  to  place  upon  the  provisions  of  sec. 
572  a construction  which  I conceive  to  be  contrary  to  its 
intention. 

Sec.  2 of  9 and  10  Wm.  Ill  ch.  15  provides  “that  any 
arbitration  or  umpirage  procured  by  corruption  or  undue 
means  shall  be  judged  and  esteemed  void  and  of  none 
effect  and  accordingly  beset  aside  by  any  Court  of  Law  or 
Equity,  so  as  complaint  of  such  corruption  or  undue  prac- 
tice be  made  in  the  Court  where  the  rule  is  made  for  sub- 
mission to  such  arbitration  or  umpirage  before  the  last  day 
of  the  next  term  after  such  arbitration  or  umpirage  made 
and  published  to  the  parties,”  &c. 

Under  this  section  it  has  been  held  that  service  of  a 
notice  of  motion  to  set  aside  the  award  within  the  time 
limited  was  a sufficient  commencement  of  the  complaint, 
and  that  it  was  immaterial  that  the  notice  of  motion  was 
not  returnable  until  after  the  time  limited  by  the  Act  had 
expired:  Re  Huddersfield  and  Jacomb,  L.  R.  17  Eq.  476  ; 
L.  R.  10  Ch.  92 ; Smith  v.  Parkside  Mining  Go.y  6 Q.  B.  D. 
67. 

I am  unable  to  distinguish  between  the  meaning  of 
“making  a complaint  in  the  Court”  and  “making  an 
application  to  the  Court,”  where  the  object  in  each  case  is 
the  same.  The  principle  of  these  cases  ceases  to  appear  a 
strained  one  when  it  is  considered  that  the  summary  pro- 
ceeding of  a motion  to  the  Court,  whether  it  be  to  set  aside 
an  award  or  to  quash  a^by-law,  stands  in  the  place  of  an 
action  brought  for  the  same  purpose,  and  that  the  service 
of  a notice  of  motion  is  as  clearly  the  commencement  of 
the  one  proceeding  as  the  issue  of  a writ  of  summons  is  of 
38 — VOL  XIII  O.P.R. 
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the  other.  See  also  Regina  v.  McGauley,  12  P.R.  259.  These 
cases,  I think,  amply  warrant  me  in  holding  that  the  appli- 
cant here  commenced  his  application  to  the  Court  to  quash 
this  by-law  when  he  filed  his  affidavits  and  served  his  notice 
of  motion  within  the  time  limited  by  the  Act  for  making 
his  application. 

In  Kean  v.  Edwards,  12  P.  R.  625,  the  notice  of  motion 
was  dated  before,  but  not  served  until  after,  the  expiration 
of  the  time  limited  for  the  application,  and  was  held  not  to 
be  in  time. 

The  Court  possesses  sufficient  power  to  frustrate  any 
attempt  to  tie  up  for  an  unreasonable  time  the  argument 
of  the  question  of  the  validity  of  a by-law,  should  the 
return  of  a motion  be  fixed  by  the  notice  at  an  unreason- 
ably long  date. 

U pon  the  merits  here  it  is  conceded  that  the  petition  for 
the  passing  of  the  by-law  was  not  signed  by  a proper  pro- 
portion of  the  persons  interested,  and  it  is  plain  therefore 
upon  the  authority  of  Re  Robertson  and  North  Easthope, 
16  A.  R.  214,  that  it  must  be  quashed. 

The  order  to  be  made  will  be  that  the  by-law  be  quashed 
with  costs. 
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Re  Ryan  y.  Simonton. 

Evidence  —Ex  parte  certificate  of  County  Judge. 

No  certificate  of  a judicial  officer  of  proceedings  liad  before  him  can 
properly  be  settled  where  it  is  intended  to  be  used  as  evidence  unless 
in  the  presence  of,  or  at  least  on  notice  to,  all  the  parties  concerned. 

[December  26,  1889. — Street , J.] 

This  was  an  application  by  the  plaintiff  in  an  action  in 
the  County  Court  of  Kent  for  a mandamus  to  compel  the 
County  Court  to  allow  him  full  County  Court  costs  of  the 
action. 

The  defendant  opposed  the  motion  and  sought  to  use  as 
evidence  upon  it  a certificate  of  the  Judge  of  the  County 
Court  obtained  from  him  ex  parte. 

The  application  was  argued  before  Street,  J.,  in  Cham- 
bers on  21st  December,  1889. 

Aylesivorth,  for  the  plaintiff. 

W.  M.  Douglas,  for  the  defendant. 

Judgment  was  delivered  on  the  26th  December,  1889. 

Street,  J., — (After  stating  and  discussing  the  facts  and 
circumstances.)  I think  it  will  be  more  consistent  with 
the  facts  of  the  case  to  hold  that  the  plaintiff  has  not  made 
out  a case  entitling  him  to  a mandamus,  and  to  refuse  the 
motion  with  costs. 

I have  been  obliged  to  decline  to  treat  the  certificate  of 
the  County  Judge  as  being  before  me  for  any  purpose, 
because  of  its  having  been  taken  out  ex  parte. 

It  should  be  understood  that  no  certificate  by  a judicial 
officer  of  proceedings  had  before  him  can  properly  be 
settled  where  it  is  intended  to  be  used  as  evidence,  unless 
in  the  presence  of,  or  at  least  on  notice  to,  all  the  parties 
concerned. 
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Kingsley  y.  Dunn. 


Judgment  under  Rule  739 — Affidavit  of  defendant — Gross- examination  of 
plaintiff — No  discretion  to  refuse — Costs. 

Upon  a motion  for  judgment  under  Rule  739  the  defendant  may  satisfy 
the  Judge  that  there  is  a good  defence  otherwise  than  by  affidavit ; and 
one  means  of  doing  so  is  by  cross-examination  of  the  plaintiff  on  his 
affidavit  filed  in  support  of  the  motion. 

And  where  the  defendant  was  sued  as  administratrix  of  her  late  husband 
upon  a promissory  note  made  by  him,  and  upon  a motion  by  the  plain- 
tiff for  judgment  under  Rule  739  filed  an  affidavit  in  which  she  did  not 
set  up  any  defence: — 

Held , nevertheless,  that  there  was  no  discretion  to  refuse  her  an  oppor- 
tunity of  cross-examining  the  plaintiff ; and  upon  an  appeal  from  the 
decision  of  a local  Judge  refusing  an  enlargement  for  such  purpose  and 
allowing  the  plaintiff  to  sign  judgment,  a direction  was  given  that  the 
plaintiff  attend  at  his  own  expense  for  cross-examination;  and  although 
upon  such  cross-examination  the  defendant  could  not  shew  that  she 
had  any  defence,  and  the  order  for  judgment  was  affirmed,  she  was 
allowed  a portion  of  the  costs  of  a successful  appeal. 

[December  3 and  12. — MacMahon , J.] 

An  appeal  by  the  defendant  from  an  order  of  the  local 
Judge  at  Sandwich,  made  under  under  Con.  Rule  739, 
allowing  the  plaintiff  to  sign  final  judgment  in  an  action 
against  the  defendant,  as  administratrix  of  her  deceased 
husband,  upon  a promissory  note  indorsed  by  him.  The 
appeal  was  taken  on  the  ground  that  the  local  Judge  im- 
properly refused  to  enlarge  the  motion  before  him  for 
judgment  till  after  the  cross-examination  by  the  defendant 
of  the  plaintiff  upon  his  affidavit  filed  in  support  of  the 
motion. 

The  appeal  was  argued  in  Chambers  on  the  30th  Novem- 
ber, 1889. 

W.  M.  Douglas,  for  the  appeal. 

H.  Cassels,  contra. 

Judgment  was  delivered  on  the  3rd  December,  1889. 

MacMahon,  J. : — The  affidavit  of  defendant  filed  on 
opposing  the  plaintiff's  motion  to  enter  judgment  under 
Con.  Rule  739,  is  wholly  insufficient,  as  she  does  not  set  up 
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that  she  has  any  defence,  and  had  the  action  not  been 
against  her  in  her  representative  capacity  as  administra- 
trix of  her  late  husband’s  estate,  the  appeal  could  not  have 
been  sustained.  See  Collins  v.  Hickok,  11  A.  R.  620. 

The  defendant  in  her  affidavit  says  she  knows  nothing 
of  the  indorsement  of  the  note  sued  on,  by  J.  L.  Dunn,  her 
late  husband,  and  that  if  upon  the  examination  of  the  plain- 
tiff she  is  satisfied  that  the  note  was  indorsed  by  J.  L. 
Dunn,  and  that  his  estate  is  liable,  she,  as  administratrix, 
is  ready  to  pay  the  same. 

The  defendant,  as  administratrix,  may  be  ignorant  as 
to  the  liability  of  the  estate  for  the  payment  of  the  note, 
and  it  may  be  her  late  husband  was  an  accommodation 
indorser,  and  the  plaintiff  not  a holder  for  value,  and  for 
that  or  some  other  reason  his  estate  is  not  liable,  and  it  is 
the  duty  of  the  defendant  to  protect  the  estate  against 
paying  a claim  which  may  eventually  prove  unfounded. 

Upon  an  application  under  Rule  739  for  leave  to  enter 
judgment,  unless  the  defendant  by  affidavit  or  othervnse 
satisfies  the  Judge  that  he  has  a good  defence  to  the 
action  on  the  merits,  or  discloses  such  facts  as  may  be 
deemed  sufficient  to  entitle  him  to  defend  the  action,  the 
Judge  may  make  an  order  empowering  the  plaintiff  to  sign 
final  judgment. 

As  I already  pointed  out,  the  defendant  may  not  be  able 
to  make  the  necessary  affidavit,  but  she  may  be  able  to 
“ otherwise  ” satisfy  the  Judge  of  her  right  to  defend  the 
action.  One  means  may  be  by  a cross-examination  of  the 
plaintiff  on  his  affidavit  filed  on  the  motion,  for  which  she 
applied,  and  for  which  an  appointment  was  taken  out  by  the 
defendant  and  served  on  the  plaintiff  the  day  prior  to  the 
granting  of  the  order  appealed  from.  There  was  no  dis- 
cretion to  refuse  this,  as  a party  is  entitled  as  a matter  of 
right  to  cross-examine  a deponent  upon  an  affidavit  filed 
by  the  opposite  party:  Townend  v.  Hunter , 3 C.  L.  T.  310. 

Where  the  particulars  of  a transaction  are  wholly  within 
the  knowledge  of  a plaintiff,  it  often  happens  that  the  only 
means  by  which  a defendant,  situated  as  the  defendant  in 
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this  case  is,  can  acquire  information  as  to  his  or  her  rights 
is  by  evidence  acquired  from  the  cross-examination  of  the 
plaintiff  or  any  other  deponent  upon  his  or  their  affidavits 
filed. 

In  Sheppards  v.  Wilkinson  and  Jarvis , in  the  current 
number  of  the  Times  Law  Reports,  (vol.  6 p.  13),  the 
Master  of  the  Rolls,  in  his  judgment,  says  : “ A defendant 
ought  not  to  be  shut  out  from  defending,  unless  it  was 
very  clear  indeed  that  he  had  no  case  in  the  action  under 
discussion.” 

In  that  case,  where  an  order  for  judgment  had  issued, 
they  allowed  the  judgment  to  stand  but  stayed  execution 
until  after  the  trial  of  the  defendant’s  counter-claim. 

For  the  present,  at  least,  I do  not  propose  to  set  aside 
the  order  of  the  learned  local  J udge,  but  I direct  that  exe- 
cution be  stayed  in  the  action  until  after  cross-examina- 
tion of  the  plaintiff  upon  his  affidavit ; the  plaintiff*  to 
appear  at  his  own  expense  upon  the  further  appointment. 

The  question  as  to  whether  the  judgment  should  be  set 
aside  and  the  defendant  allowed  in  to  defend,  together 
with  the  question  of  costs,  I reserve  until  the  cross-exami- 
nation of  the  plaintiff*  has  been  returned. 

The  plaintiff  was  cross-examined  pursuant  to  this  deci- 
sion, and  his  cross-examination  was  brought  into  Chambers 
on  the  12th  December,  1889,  when  the  same  counsel 
appeared. 

MacMahon,  J.,  held  that  the  facts  disclosed  shewed  that 
the  defendant  had  no  defence  to  the  action,  and  he  there- 
fore dismissed  the  appeal. 

Upon  the  question  of  costs  he  gave  judgment  as  follows  : 

The  defendant  did  not  succeed  in  setting  aside  the  judg- 
ment ; that  is,  she  failed  as  to  part,  and  succeeded  as  to 
that  part  entitling  her  to  cross-examine  the  plaintiff  on  his 
affidavit.  The  proper  order  will  therefore  be  to  allow  her 
the  costs  as  against  the  plaintiff  of  that  part  of  the  motion, 
which  I fix  at  $8. 

Otherwise  the  appeal  is  dismissed  without  costs. 
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Regina  v.  Richardson. 

Regina  y.  Addison. 

Motion — Renewal  of,  where  refused — Indulgence — Merits. 

It  is  only  by  the  indulgence  of  the  Court  that  a second  application  is 
permitted  or  entertained,  where  the  first  application  has  been  refused. 
And  where  the  defendants’  applications  for  orders  nisi  to  quash  convic- 
tions were  refused  upon  the  ground  of  non-compliance  with  the  statute 
and  Rule  requiring  a recognizance  and  affidavit  of  justification  to  be 
filed,  and  the  Court  upon  such  applications  was  not  favourably 
impressed  by  what  was  urged  as  the  merits  of  the  applications  : — 

Held , that  the  indulgence  of  the  Court  ought  not  to  be  extended  in 
favour  of  fresh  applications  made  by  the  defendants  upon  new  material 
supplying  the  defects. 

[December  21,  1889. — The  Common  Pleas  Division.'] 

During  the  Easter  Sittings,  1889,  Mackenzie , Q.  0., 
moved  on  the  return  of  the  certiorari  granted  in  the 
above  respective  cases  for  orders  nisi  to  quash  the  con- 
victions, which  after  consideration  were  refused  upon  the 
ground  of  non-compliance  with  the  statute  and  Rule  re- 
quiring a recognizance  and  affidavit  of  justification  to  be 
filed  before  applying  for  an  order  nisi  to  quash. 

The  grounds  for  the  refusal  are  set  out  in  the  judgment 
then  delivered  by  Rose,  J.,  reported  in  17  0.  R.  729. 

During  the  Michaelmas  Sittings,  1889,  upon  the  7th 
December,  DuVernet  renewed  the  motions  for  orders  nisi, 
the  defect  in  the  material  upon  which  the  first  motions  were 
based  having  been  amended  by  supplying  the  affidavit  of 
justification  of  the  surety  to  each  recognizance. 

Judgment  was  delivered  on  the  21st  December,  1889. 

MacMahon/J. — When  a motion  has  been  refused,  second 
applications  or  motions  are  not  favoured,  and  it  should  be 
only  as  a matter  of  strict  right  that  the  orders  asked  for  in 
the  present  instance  ought  to  be  granted,  particularly  when 
during  the  argument  on  the  original  motions  the  Court 
was  not  favourably  impressed  by  what  was  urged  as  the 
merits  of  the  defendant’s  applications. 
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In  Dodgson  v.  Scott , 2 Ex.  457,  it  was  held  that  the  general 
rule  that  a matter  cannot  be  agitated  twice  does  not  apply 
to  the  case  of  an  application  to  issue  a scire  facias  upon 
fresh  materials.  But  Parke,  B.,  in  considering  that  point 
said,  p.  459  : “ Several  cases  were  cited  to  shew  to  what  ex- 
tent the  Courts  had  gone  in  laying  down  the  rule,  that  after 
an  application  to  them  has  been  made,  and  has  failed 
on  account  of  defective  materials,  they  will  not  allow  any 
further  inquiry.  * * Now  there  can  be  no  doubt  that 

the  Courts  have  gone  beyond  that  part  of  the  rule,  (Buie 
of  Hilary  Term,  3 Jac.  1),  which  requires  the  matter  to 
have  been  disposed  of  in  the  presence  of  the  counsel  of  both 
parties,  because  they  have  held  a party  equally  bound 
where  the  rule  which  he  has  obtained  was  discharged, 
although  he  himself,  the  counsel  for  the  party  obtaining  the 
rule,  was  never  heard.”  The  learned  Baron  cites  a number 
of  cases  at  p.  459  and  then  proceeds  : “None  of  these  cases 
go  the  length  of  saying,  that  under  no  circumstances  can  the 
party  make  an  application  to  the  Court  on  fresh  materials, 
nor  do  I understand  that  the  Court  of  Queen’s  Bench  has 
so  decided.” 

In  The  Queen  v.  The  Great  Western  R.W.  Go.,  5 Q.  B.  597, 
the  head-note  states  “ The  general  rule  of  practice  is,  that 
a party  failing  in  a motion  by  reason  of  a defect  in  his 
affidavit,  shall  not  repeat  his  application  on  an  amended 
affidavit,  shewing  no  ground  of  application  which  might 
not  have  been  presented  before.” 

In  Leggo  v.  Young,  17  C.  B.  549,  an  umpire  having  made 
his  award  in  favour  of  the  plaintiff  for  £159,  Os.  9 d.,  with- 
out mentioning  anything  about  costs,  the  Master  having 
declined  to  tax  the  plaintiff’s  costs  upon  this  award,  an 
application  was  made  for  the  direction  of  the  Court,  but 
the  Court  refused  to  interfere.  The  plaintiff  then  moved 
for  a rule  calling  upon  the  defendants  to  shew  cause  why 
the  order  of  reference  should  not  be  amended  by  making 
the  costs  abide  the  event  of  the  award.  Jervis,  C.  J.,  said 
during  the  argument  : “ This  is  substantially  a renewal 
of  the  former  application,  upon  amended  materials,  which 
cannot  be.” 


XIII.] 


REGINA  V.  RICHARDSON. 


305 


There  are  a number  of  authorities  on  this  point  cited 
in  Tilt  v.  Dickson,  4 C.  B.  736. 

In  The  King  v.  Bow  ditch,  2 Chit.  278,  an  application  was 
made  for  a criminal  information,  which  was  refused  on  the 
ground  of  there  not  being  sufficientevidence  of  the  defendant’s 
handwriting,  and  the  Court  upon  a subsequent  application 
would  not  allow  the  plaintiff  to  amend  the  case  by  pro- 
ducing affidavits  to  prove  the  handwriting  of  the  defendant. 

Without  attempting  to  give  a decisive  opinion  upon  the 
point,  it  may  well  be  that  the  applicants  were  in  no  better 
position  when  the  second  motions  were  made  than  if  the 
Court  had,  without  being  made  aware  of  the  defects  in  the 
recognizances,  granted  the  orders  nisi,  and  they  had  then 
been  discharged  upon  its  being  brought  to  the  notice  of  the 
Court  that  the  defects  existed. 

As  already  cited  from  the  judgment  of  Parke,  B.,  in 
Dodgson  v.  Scott,  2 Ex.  at  p.  459,  the  rule  referred  to  as 
to  second  applications  is  not  an  inflexible  one,  and  the 
Court  will  where  the  facts  and  circumstances  warrant  it 
permit  a party  to  renew  his  application. 

The  practice  in  regard  to  second  applications  is  thus 
stated  in  Archbold’s  C.  L.  Practice,  (14th  ed.),  vol.  2,  p.  1400  : 
“As  a general  rule,  if  a party  make  an  ex  parte  applica- 
tion to  the  Court,  and  fail  from  a defect  in  the  body  of 
his  affidavit,  he  cannot  renew  his  application  upon  an 
a mended  affidavit.  But  this  rule  is  not  binding  in  all 
cases.  Where  a new  state  of  facts  has  arisen  since  the 
application  was  refused,  the  Court  will  sometimes  allow 
a second  application  to  be  made.” 

The  authorities,  therefore,  disclose  that  it  is  by  the  in- 
dulgence of  the  Court  a second  application  is  permitted  or 
entertained. 

For  the  reasons  already  stated,  we  do  not  consider  these 
are  cases  to  which  the  indulgence  of  the  Court  should  be 
extended. 

The  motions  will  be  refused. 

Galt,  C.  J.,  and  Rose,  J.,  concurred 
39— VOL.  XIII.  O.P.R, 
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Regina  v.  Armstrong, 
two  CASES. 

Costs — Appeal  to  Divisional  Court  from  Judge  in  Chambers — Neglect  to 

set  down. 

The  defendant  served  upon  the  convicting  magistrates  notice  of  a motion 
by  way  of  appeal  from  an  order  of  a Judge  in  Chambers  refusing  a cer- 
tiorari to  remove  his  conviction,  returnable  before  a Divisional  Court  in 
Michaelmas  sittings,  but  did  not  set  the  motion  down  for  hearing 
before  the  sittings  or  take  any  step  after  serving  the  notice  of  motion 
to  bring  it  to  a hearing  during  the  sittings. 

The  Court  ordered  the  defendant  to  pay  to  the  magistrates  their  costs  of 
appearing  to  shew  cause  against  the  motion. 

[December  21,  1889. — The  Common  Pleas  Division .] 

On  the  3rd  of  September,  1889,  applications  were  made 
in  each  of  the  above  cases  before  Street,  J.,  in  Chambers, 
for  writs  of  certiorari  for  the  removal  into  this  Court  of 
the  convictions  of  the  defendant,  both  dated  the  19th 
of  August,  1889,  made  by  James  Grace  and  William 
Likens,  two  justices  of  the  peace  for  the  county  of  Brant  • 
one  conviction  being  for  selling  liquor  contrary  to  the 
Ontario  Liquor  License  Act,  and  the  other  for  keeping 
liquor  for  sale  without  the  license  required  by  law. 

The  applications  were  on  the  same  day  dismissed  with 
costs,  and  on  the  7th  of  September  the  defendant  gave 
notice  of  motion  by  way  of  appeal  from  the  orders  made 
by  Street,  J.,  to  the  Divisional  Court  for  the  Michaelmas 
sittings,  commencing  on  the  18th  November,  1889.  The 
notice  was  served  upon  the  convicting  magistrates,  but  the 
motion  was  not  set  down. 

During  the  sittings,  but  not  on  the  first  day,  Langton, 
for  the  magistrates,  mentioned  the  case  to  the  Court,  and 
on  the  last  day  of  the  sittings,  7th  December,  1889,  no 
step  having  been  taken  by  the  defendant  since  serving  his 
notice,  Langton  moved  on  affidavits  to  dismiss  the  motions 
made  by  way  of  appeal,  with  costs,  upon  the  ground  of 
non-compliance  by  the  defendant  with  Con.  Rule  847, 
which  requires  that  every  appeal  to  a Divisional  Court 
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from  any  decision  of  a Judge  in  Chambers  shall  be  by 
motion,  which  shall  be  set  down  at  latest  on  the  day 
before  the  sittings,  and  shall  be  made  at  the  first  sittings 
of  the  Divisional  Court  which  takes  place  after  the 
decision  complained  of,  unless  otherwise  ordered. 

Judgment  was  delivered  on  the  21st  December,  1889. 

MacMahon,  J. — By  Con.  Rule  801,  “ If  a party  who 
serves  a notice  of  motion  for  a new  trial  or  against  a 
judgment,  does  not  set  the  motion  down,  he  shall  be 
deemed  to  have  abandoned  the  same.” 

A motion  by  way  of  appeal  from  the  order  of  a Judge 
in  Chambers  which  is  not  set  down  in  accordance  with 
Rule  817  would,  I take  it,  be  regarded  in  the  same  way  in 
practice  as  a motion  for  a new  trial  or  against  a judgment 
when  such  motion  has  not  been  set  down. 

Archbold’s  C.  L.  Practice  (14th  ed.)  1389,  lays  it  down 
that  if  a party  has  obtained  leave  to  issue  a rule  nisi,  but 
the  rule  is  not  drawn  up  within  the  time  for  acting  upon 
it,  it  will  be  considered  as  abandoned,  citing  Gingell  v. 
Bean , 1 Sc.  N.  R.  390. 

Notices  of  motion  having  been  by  the  Judicature  Act 
substituted  for  rules  nisi,  a party  who  has  given  a notice 
of  motion  but  has  not  set  it  down  is  in  the  like  position 
as  if  under  the  old  practice  he  had  applied  for  and 
obtained  leave  to  issue  a rule  nisi  which  was  not  issued 
within  the  time  limited. 

In  Berry  v.  The  Exchange  Trading  Go.,  1 Q.  B.  D.  77, 
where  notice  had  been  given  of  a motion  before  the  Court 
to  rescind  a Judge’s  order,  and  the  parties  giving  the 
notice  did  not  appear,  the  Court  ordered  them  to  pay  the 
costs  of  the  other  party  appearing  to  shew  cause,  as  of  an 
abandoned  motion. 

We  order  the  defendant  to  pay  the  magistrates  or  their 
attorney  their  costs  of  appearing  to  shew  cause  against 
the  motion. 

Galt,  C.  J.,  and  Rose,  J.,  concurred. 
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Canada  Cotton  Company  y.  Parmalee. 


Attachment  of  debts  — Rule  935 — Unadjusted  insurance  moneys  — Locus 
standi  of  garnishees — Appeal — Garnishees  out  of  Ontario . 

Held,  reversing  the  decision  of  Falconbridge,  J.,  13  P.  R.  26,  that 
moneys  due  or  owing  from  an  insurance  company  to  a policy  holder 
although  unadjusted  are  garnishable  under  the  enlarged  provisions  of 
Rule  935. 

Webb  v.  Stenton,  11  Q.  B.  D.  518,  and  Stuart  v.  G rough,  15  A.  R.  299, 
considered. 

Held,  also,  affirming  Falconbridge,  J.,  that  the  garnishees  had  the  right 
to  appeal  against  an  order  directing  the  trial  of  an  issue  between  the 
judgment  creditors  and  a claimant  of  the  moneys  attached. 

Held,  lastly,  that  the  garnishees,  being  a foreign  corporation,  were  not 
“within  Ontario,”  and  therefore  not  subject  to  the  provisions  of  Rule  935. 

[December  26,  1889. — The  Common  Pleas  Division .] 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment 
of  Falconbridge,  J.,  reported  13  P.  E.  26. 

The  appeal  was  argued  before  the  Common  Pleas 
Divisional  Court  on  the  23rd  May,  1889. 

D.  W.  Saunders,  for  the  appeal. 

Aylesworth,  for  the  garnishees,  contra. 

Eose,  J. — I am  of  the  opinion  that  moneys  due  or  owing 
from  an  insurance  company  to  a policy  holder  are  garnish- 
able  since  the  enlarging  of  the  provisions  of  Con.  Eule  935 
by  the  insertion  of  the  words : “ and  all  claims  and  demands 
of  the  judgment  debtor  against  the  garnishee  arising  out 
of  trust  or  contract,  where  such  claims  and  demands  could 
be  made  available  under  equitable  execution,  shall  be 
attached  to  answer  the  judgment  debt,”*  and  to  that  extent 
I differ  from  the  opinion  expressed  by  my  learned  brother 
Falconbridge. 

* Con.  Rule  935.  The  Court  or  a Judge  may,  upon  the  ex  parte  applica- 
tion of  the  judgment  creditor,  or  the  person  entitled  to  enforce  the  judg-  ij 
ment,  either  before  or  after  the  oral  examination  mentioned  in  the  Ij 
preceding  Rules,  and  upon  affidavit  by  himself  or  his  solicitor,  or  some  il 
other  person  or  persons  aware  of  the  facts  respectively,  stating  that  j 
judgment  has  been  recovered,  and  that  it  is  still  unsatisfied,  and  to  what  j 
amount,  and  that  any  other  person  is  indebted  to  the  judgment  debtor,  j 
and  is  within  Ontario,  order  that  all  debts  owing  or  accruing  from  such 
third  person  (hereinafter  called  the  garnishee)  to  the  judgment  debtor,  I 
and  all  claims  and  demands  of  the  judgment  debtor  against  the  garnishee  j 
arising  out  of  trust  or  contract,  where  such  claims  and  demands  could  be  i 
made  available  under  equitable  execution,  shall  be  attached  to  answer  the 
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Such  claim  or  demand  is  one  arising  out  of  contract,  and 
could  be  made  available  by  appointing  a receiver,  i.e.,  by 
equitable  execution. 

Upon  the  best  consideration  I am  able  to  give  the  ques- 
tion, I do  not  see  that  the  cases  of  Webb  v.  Stenton,  11  Q. 
B.  D.  518,  and  Stuart  v.  Grough,  15  A.  R.  299,  are  opposed 
to  this  view. 

But  it  has  been  made  to  appear  that  the  garnishee  is  a 
foreign  corporation,  and  not  “ within  Ontario,”  and  thus 
not  within  the  provisions  of  the  Rule  935.  So  the  order 
of  garnishment  should  not  have  been  made.  The  cases  of 
Ahrens  v.  McGilligat,  23  C.  P.  171,  and  W estover  v.  Turner , 
26  C.  P.  510,  and  the  amendments  of  the  Division  Courts 
Act,  47  Vic.  (0.)  ch.  9,  and  48  Vic.  (O.)  ch.  14,  sec.  11,  found 
on  pp.  561  and  582,  R.  S.  O.  1887,  may  be  referred  to. 

It  was  objected  that  the  insurance  company  had  no 
locus  standi  to  appeal  from  the  judgment  of  first  instance, 
but  I agree  to  what  my  learned  brother  Falconbridge  has 
said  as  to  this.  The  company  could  not  have  been  expected 
to  have  remained  quiet  while  moneys  in  its  hands,  not 
attachable,  were  bound  by  an  order  for  such  indefinite  time 
as  might  be  consumed  in  a useless  litigation  about  a fund 
not  payable  to  the  plaintiffs  in  any  event.  I think  the 
company  was  entitled  to  be  heard  in  Court  objecting  to 
the  order  ; the  appeal  is  really  as  to  the  right  to  make  the 
attaching  order. 

The  appeal  fails,  and  must  be  dismissed  with  costs. 

I may  say  that  though  we  expressed  our  opinions  on  the 
29th  of  June  last,  the  formal  giving  of  judgment  has  been 
delayed  until  the  present,  owing  to  the  exhibits  not  having 
been  placed  before  the  Court  until  lately,  they  having  in 
some  way  gone  astray. 

Galt,  C.  J.,  and  MacMahon,  J.,  concurred. 

judgment  debt ; and  by  the  same  or  any  subsequent  order  it  may  be 
ordered  that  the  garnishee  shall  appear  before  the  Court  or  a Judge  or 
an  officer  of  the  Court,  as  the  Court  or  Judge  shall  appoint,  to  shew  cause 
why  he  should  not  pay  the  judgment  creditor,  or  the  person  entitled  to 
enforce  the  judgment,  the  debt,  claim,  or  demand  due  from  the  garnishee 
to  the  judgment  debtor,  or  so  much  thereof  as  may  be  sufficient  to  satisfy 
the  judgment  debt. 

The  words  italicized  were  not  in  Rule  370,  0.  J.  A.  of  1881. 
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British  Canadian  Loan  and  Investment  Company 
v.  Britnell. 

Discovery  — Rule  928 — Examination  under — £i  Transfer"  from  judgment 
debtor — “ Assignment"  for  creditors  under  R.  S.  0.  ch.  12 4- 

“Transfer”  used  in  Rule  928  is  not  intended  to  cover  an  “assignment  ” 
for  the  general  benefit  of  creditors,  valid  and  sufficient  under  R.  S.  0. 
ch.  124,  and  an  assignee  under  that  Act  is  not  one  of  the  persons  to  be 
subjected  to  examination  under  that  Rule. 

[December  3,  1889.—  Boyd,  C.] 

This  was  an  appeal  by  G.  M.  Gardner,  the  assignee  of 
the  defendant  for  the  benefit  of  creditors  under  It.  S.  O. 
ch.  124,  from  an  order  of  the  Master  in  Chambers  made 
under  Rule  928,*  requiring  the  appellant  to  attend  for 
examination  at  the  instance  of  the  plaintiffs  as  a “ trans- 
feree ” of  the  defendant,  against  whom  the  plaintiffs  had 
obtained  judgment. 

The  assignment  to  Gardner  was  made  on  the  5th  Sep- 
tember, 1889.  The  action  was  begun  previously,  and  on 
the  day  the  assignment  was  made  the  plaintiffs  obtained 
an  order  for  leave  to  enter  judgment  against  the  defendant. 
Judgment  was  not  entered,  however,  till  the  15th  October, 
1889. 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers  on 
the  2nd  December,  1889. 

* 928.  Where  judgment  has  been  obtained  as  aforesaid,  the  Court  or  a 
Judge  may,  on  the  application  of  the  party  entitled  to  enforce  the  judg- 
ment, order  any  clerk  or  employee  or  former  clerk  or  employee  of  the  judg- 
ment debtor,  or  any  person,  or  the  officer  or  officers  of  any  corporation,  to 
whom  the  debtor  has  made  a transfer  of  his  property  or  effects  since  the 
date  when  the  liability  or  debt  which  was  the  subject  of  the  action  in 
which  judgment  was  obtained  was  incurred,  to  attend  * * * an(j 

submit  to  be  examined  upon  oath  as  to  the  estate  and  effects  of  the  debtor, 
and  as  to  the  property  and  means  he  had  when  the  debt  or  liability  afore- 
said was  incurred,  and  as  to  the  property  and  means  he  still  has  of  dis- 
charging the  judgment,  and  as  to  the  disposal  he  has  made  of  any  property 
since  contracting  the  debt  or  incurring  the  liability,  and  as  to  any  and 
what  debts  are  owing  to  him.  The  examination  is  to  be  for  the  purpose 
of  discovery  only,  and  no  order  is  to  be  made  on  the  evidence  given  on 
such  examination. 
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Arnoldi,  for  the  appellant.  Rule  928  does  not  apply  to 
an  assignment  for  the  benefit  of  creditors  under  the  statute. 
The  plaintiffs  do  not  attack  the  assignment  in  any  way, 
and  by  sec.  9 of  R.  S.  0.  ch.  124  the  assignment  takes  pre- 
cedence of  the  plaintiffs’  judgment.  Gowans  v.  Barnett , 
12  P.  R.  330,  is  the  kind  of  case  to  which  the  Rule  applies 
The  plaintiffs’  judgment  is  not  in  any  way  binding  upon 
the  assignee : Stewart  v.  Gage,  13  0.  R.  458. 

R.  A.  Grant,  for  the  plaintiffs.  The  Rule  is  very  wide 
in  its  terms  : there  is  no  reservation  as  to  the  kind  of 
transfer.  I refer  to  the  language  of  MacMahon,  J.,  in 
Blakeley  v.  Blaase,  12  P.  R.  at  p.  568. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — “ Transfer ,”  used  in  Rule  928,  is  not  intended 
to  cover  an  “ assignment  ” for  the  general  benefit  of  credi- 
tors, valid  and  sufficient  under  R.  S.  O.  ch.  124,  and  an 
assignee  under  this  Act  is  not  one  of  the  persons  to  be 
subjected  to  examination  under  that  Rule.  The  discovery 
intended  is  to  be  derived  from  the  debtor  and  those  in  his 
employment,  and  those  to  whom  he  has  transferred  his 
property  with  a view  to  avoid  and  delay  the  operation  of 
the  judgment  against  him.  The  examination  is  to  aid  in 
discovering  the  means  the  debtor  has  of  paying  or  of  trac- 
ing property  which  may  be  made  available  to  satisfy  the 
judgment.  Here,  however,  all  the  estate  and  effects  of  the 
debtor  have  become  vested  in  the  assignee  by  sec.  4 of  the 
above  Act,  and  this  for  the  purpose  of  paying  the  plaintiff 
and  other  creditors  ratably.  The  quest  in  search  of  the 
judgment  debtor’s  goods  is  at  an  end — the  goods  are  all 
practically  in  custodid  legis  to  satisfy  creditors.  Any 
dereliction  of  duty  on  the  part  of  the  assignee  is  not  to  be 
investigated  under  cover  of  this  Rule ; he  is  answerable  to 
the  creditors,  but  not  by  this  manner  of  procedure.  By 
section  9 of  the  Act  the  assignment  supersedes  the  judg- 
ment, even  if  made  after  the  judgment  was  obtained  : here 
the  judgment  being  obtained  after  the  assignment,  it  does 
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not  even  establish  the  debt  against  the  assignee : Stewart  v. 
Gage , 13  0.  E-.  458.  So  that  any  inquiry  based  on  this  judg- 
ment would  not  enable  the  plaintiff  to  get  paid  out  of  the 
assets  in  the  hands  of  the  assignee.  The  assignment  (if  valid, 
and  that  is  not  questioned  here,)  really  ends  the  litigation 
as  to  all  existing  property  and  effects  of  the  debtor,  which, 
go  to  the  assignee  in  order  to  a ratable  distribution  among 
all  creditors.  The  appeal  should  be  allowed  with  costs. 


Molsons  Bank  v.  Dillabaugh. 

Judgment  by  default — Cutting  down  from  final  to  interlocutory — Delay  in 
issuing  and  serving  order — Action  on  guaranty. 

An  order  to  set  aside  proceedings  must  be  served  forthwith  ; otherwise 
the  opposite  party  may  treat  it  as  abandoned. 

And  where  final  judgment  was  cut  down  to  interlocutory  judgment  by 
order  of  a Master,  granted  on  the  9th  July,  but  not  issued  or  served 
till  the  19th  November  : — 

Held,  that  the  delay  was  fatal,  and  the  Master  was  wrong  in  allowing  the 
stale  order  to  be  used  against  the  judgment  as  originally  signed. 

Semble,  also,  that  where  in  an  action  on  a guaranty  the  writ  of  summons 
is  not  specially  indorsed,  but  full  particulars  are  set  out  in  the  state- 
ment of  claim,  final  judgment  may  be  signed  upon  default  of  defence. 

[December  4,  1889. — Boyd,  C.] 

An  appeal  by  the  plaintiffs  from  an  order  of  the  local 
Master  at  Hamilton  altering  a judgment  signed  by  default 
of  statement  of  defence  from  a final  to  an  interlocutory 
judgment. 

The  action  was  brought  upon  a written  guaranty  given 
by  the  defendant  to  the  plaintiffs  to  secure  the  payment 
of  paper  discounted  by  the  plaintiffs  for  the  defendant; 
who  was  a customer.  The  writ  of  summons  was  not  speci- 
ally indorsed,  but  in  the  statement  of  claim  the  particulars 
of  all  the  drafts  and  notes  discounted  were  given,  and  no 
statement  of  defence  having  been  filed,  the  plaintiffs  signed 
final  judgment  upon  the  statement  of  claim. 

The  Master  held  that  the  judgment  signed  should  have 
been  an  interlocutory  judgment  only,  and  from  his  decision 
this  appeal  was  brought. 
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The  appeal  was  argued  in  Chambers  on  the  2nd  Decem- 
ber, 1889. 

Hoyles,  for  the  plaintiffs,  contended  that  the  Master  was 
wrong  in  determining  as  he  had,  and  also  that  the  defen- 
dant, by  delaying  to  issue  and  serve  the  order  from  9th 
July  to  19th  November,  had  abandoned  it. 

Ludwig , for  the  defendant,  contra. 

Judgment  was  delivered  on  the  4th  December,  1889. 

Boyd,  C. — The  general  rule  is,  that  an  order  to  set  aside 
pleadings  must  be  served  forthwith,  otherwise  the  opposite 
party  may  treat  it  as  abandoned  : Maple  v.  Woodgate,  1 B.C. 
Rep.  79  ; 10  Jur.  839.  That  rule  was  applied  in  Herr  v. 
Douglas , 26  U.  C.  R.  357,  to  an  order  whereby  judgment 
of  non  pros,  was  set  aside,  but  which  by  a delay  of  from 
16th  June  to  22nd  October  was  held  to  be  waived  and  in- 
operative. Final  judgment  as  upon  special  indorsement 
was  here  cut  down  to  an  interlocutory  judgment  by  order 
granted  9th  July,  but  not  issued  or  served  till  19th  Nov- 
ember. Such  a delay  is  fatal,  and  the  Master  was  wrong 
in  allowing  this  stale  order  to  be  used  against  the 
judgment  as  originally  signed.  The  practice  since  the 
Judicature  Act  has  been  defined  by  Field,  J.,  in  Hopton  v. 
Robertson, W.  N.  1884,  p.  77  ; S.  C.,  Bitt.  Rep.  204,  where  he 
says  {inter  alia) : “ It  is  where  the  other  side  may  suppose 
that  the  order  is  abandoned  that  the  necessity  of  service 
arises.” 

It  is  not  needful  to  consider  the  regularity  of  the 
judgment  set  aside  by  this  order  of  July-November ; 
but  as  argued  before  me  it  seems  not  to  be  properly  im- 
peachable. The  appeal  will  be  allowed  with  costs. 
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Re  Nixon. 


Devolution  of  Estates  Act — Effect  of Personal  estate ”,  meaning  of  in  B. 
S.O.  ch.  50,  sec.  31,  sub-sec.  (2) — Removal  of  contest  from  Surrogate 
Court  to  High  Court. 

The  personalty  of  a person  who  died  since  the  Devolution  of  Estates  Act 
was  less  than  $2,000,  but  her  whole  estate,  including  land,  was  more 
than  that  sum  : — 

Held,  that  a contest  as  to  the  grant  of  probate  of  her  will  could  not  be 
removed  from  a Surrogate  Court  to  the  High  Court ; for  the  words 
“personal  estate”  in  sec.  31,  sub-sec.  (2),  of  the  Surrogate  Courts  Act, 
R.  S.  O.  ch.  50,  mean  personal  estate  proper,  notwithstanding  that  by  the 
Devolution  of  Estates  Act,  R.S.O.  ch.  108,  the  whole  estate  is  now  to 
be  administered  as  personalty. 

[December  4,  1889. — Boyd,  C.] 

This  was  an  application  by  George  Nixon,  the  person 
propounding  the  will  of  Hannah  Nixon,  to  remove  a con- 
test about  probate  of  the  will  from  the  Surrogate  Court  of 
the  county  of  Middlesex  to  the  High  Court  of  Justice. 
The  application  was  opposed  by  Joseph  Nixon,  who  con- 
tested the  will. 

The  question  argued  was  whether  since  the  Devolution 
of  Estates  Act  the  words  “personal  estate”  in  sec.  31,  sub- 
sec. 2,  of  the  Surrogate  Courts  Act,  R.  S.  O.  ch.  50,  are  to 
be  taken  to  include  real  estate,  so  as  to  permit  the  removal 
of  a cause  or  proceeding  to  the  High  Court  where  the 
actual  personal  estate  is  less  than  $2,000  in  value,  but  the 
personal  and  real  estate  together  are  more. 


The  application  was  argued  in  Chambers  on  the  2nd 
December,  1889. 

Hoyles,  for  the  applicant. 

Shepley,  contra. 


Judgment  was  given  on  the  4th  December,  1889. 


Boyd,  C. — By  the  Surrogate  Act  probate  shall  have 
effect  over  the  personal  estate  of  the  deceased  in  all  parts  of 
Ontario  : R.  S.  O.  ch.  50,  sec.  18,  sub-sec.  4.  By  secs.  30, 
31  of  the  Act,  contests  about  probate  may  be  removed  to 
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the  High  Court,  but  not  unless  the  personal  estate  exceeds 
$2,000  in  value.  The  personal  estate  here  is  much  less, 
but  if  land  is  included,  the  total  estate  exceeds  $2,000 
The  testator  has  died  since  the  Devolution  of  Estates  Act 
has  come  into  operation  : R S.  O.  ch.  108  ; and  it  is  urged 
that  the  old  distinction  between  realty  and  personalty  is 
no  longer  significant,  but  the  whole  estate  is  now  to  be 
administered  as  personalty,  and  that  the  test  in  removing 
to  the  higher  tribunal  is  the  value  of  the  whole,  and  not 
merely  of  the  personal  estate.  It  may  be  that  the  Legisla- 
ture would  be  disposed  to  strike  out  the  word  “ personal” 
in  sec.  31  of  the  Surrogate  Courts  Act  in  order  to  better 
adapt  its  provisions  to  that  of  the  Devolution  of  Estates  Act, 
but  I do  not  feel  clear  that  it  is  the  province  of  a Judge  to 
reject  it.  The  distinction  between  real  and  personal  estate, 
so  far  as  nomenclature  is  concerned,  is  kept  up  in  both 
statutes,  and  notwithstanding  my  first  impression  during 
the  argument,  it  is  better  to  let  the  words  as  they  stand 
have  their  appropriate  effect.  I do  this  with  less  reluc- 
tance because  there  is  the  right  of  appeal  under  sec.  33. 

The  application  will  be  refused  with  costs  to  the  respon- 
dents in  any  event. 
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Re  Beaty  et  al.  and  The  City  of  Toronto. 

Costs — Arbitration  and  award — Expropriation  of  lands  by  municipal  cor- 
poration— Award  of  costs  “ as  between  solicitor  and  client  ” — R.  S.  0. 
ch.  18 J/.,  sec.  399 — Error  on  face  of  award — Taxation  of  costs. 

Sec.  399  of  the  Municipal  Act,  R.  S.  O.  ch.  184,  provides  with  regard 
to  arbitrations  under  the  Act,  that  the  arbitrators  shall  have  power  to 
award  the  payment  by  any  of  the  parties  to  the  other  of  the  costs  of 
the  arbitration,  and  may  either  direct  the  payment  of  a fixed  sum  or 
that  the  costs  shall  be  taxed  on  either  the  scale  of  the  High  Court,  or 
of  the  County  Courts,  in  which  case  the  costs  shall  be  taxed  by  the 
officer  of  the  proper  Court. 

Arbitrators  directed  that  the  costs  of  certain  land-owners  of  arbitration 
proceedings  to  ascertain  the  compensation  to  be  paid  by  a municipality 
for  land  expropriated  should  be  taxed  on  the  scale  of  the  High  Court 
‘ ‘ as  between  solicitor  and  client  ” : — 

Held,  that  the  judicial  discretion  of  the  arbitrators  was  exercised  and  ex- 
pended when  costs  were  adjudged  according  to  a certain  scale  ; and 
that  the  arbitrators  had  no  power  to  give  costs  ‘ ‘ as  between  solicitor 
and  client and,  as  the  error  appeared  on  the  face  of  the  award,  the 
municipality  was  not  driven  to  appeal  therefrom,  but  was  entitled  to 
claim  the  benefit  of  the  excess  of  jurisdiction  upon  the  taxation  of  the 
costs. 

The  ruling  of  the  taxing  officer  that  the  costs  should  be  taxed  as  between 
party  and  party  was  affirmed. 

[December  17,  1889. — Boyd,  C.] 

The  municipal  corporation  of  the  city  of  Toronto 
expropriated  certain  lands  for  the  purposes  of  a drillshed, 
under  the  provisions  of  the  Municipal  Act.  Arbitrators 
awarded  compensation  to  the  owners  of  the  lands,  and 
directed  that  the  costs  of  such  owners  should  be  taxed 
according  to  the  scale  of  the  High  Court,  “ as  between 
solicitor  and  client,”  and  paid  by  the  municipal  corporation. 

The  land-owners  brought  in  their  bills  of  costs  before 
S.  B.  Clark,  one  of  the  taxing  officers  at  Toronto,  to  have 
them  taxed,  but  he  ruled  that,  under  sec.  399*  of  the 

*Sec.  399.  The  arbitrators  shall  have  power  to  award  the  payment  by 
any  of  the  parties  to  the  other  of  the  costs  of  the  arbitration,  or  of  any 
portion  thereof,  and  may  either  direct  the  payment  of  a fixed  sum,  or 
that  the  costs  should  be  taxed  on  either  the  scale  of  the  High  Court,  or 
of  the  County  Courts,  in  which  case  the  costs  shall  be  taxed  by  the  officer, 
in  the  county,  of  the  proper  Court,  without  any  further  order,  and  the 
amount  shall  be  payable  one  week  after  taxation.  Revision  by  the 
principal  officer  at  Toronto  may  be  had  upon  one  week’s  notice,  and  an 
appeal  to  a Judge  in  the  usual  manner. 
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Municipal  Act,  R.S.O.  ch.  184,  from  which  he  derived  his 
authority  to  tax,  he  had  no  power  to  give  more  than 
party  and  party  costs. 

The  land-owners  appealed  from  this  ruling,  and  their 
appeal  was  argued  before  Boyd,  C.,  in  Chambers,  on  the 
16th  December,  1889. 

W.  N . Miller , Q.  C.,  and  T.  W.  Howard , for  the 
appellants. 

C.  R.  W.  Big  gar,  for  the  city  of  Toronto. 

Judgment  was  delivered  on  the  17th  December,  1889. 

Boyd,  C. — Prior  to  the  enactment  which  now  appears  as 
sec.  399  of  the  Municipal  Act,  there  was  no  power  to 
award  costs  in  case  of  an  arbitration  upon  expropriation 
of  land  for  municipal  purposes  : Re  Northumberland  and 
Durham  and  Cobourg,  20  U.  C.  R.  283.  The  section  now 
authorizes  the  arbitrators  to  award  the  payment  of  costs, 
and  they  may  either  direct  the  payment  of  a fixed  sum,  or 
that  the  costs  should  be  taxed  on  either  the  scale  of  the  High 
Court  or  of  the  County  Court.  The  first  part  of  the  sec- 
tion goes  to  the  award  of  costs  judicially ; the  latter  part 
to  the  ascertainment  of  the  proper  amount  ministerially, 
according  to  the  tariff  of  the  higher  or  lower  Court. 
Here  the  costs  are  awarded  to  the  several  owners  as 
against  the  city,  and  the  scale  is  fixed  according  to  the 
tariff*  of  the  High  Court.  The  Act  does  not  empower 
costs  to  be  awarded  “ as  between  solicitor  and  client,” 
which  has  been  attempted  and  directed  here.  The  judicial 
discretion  of  the  arbitrators  was  exercised  and  expended 
when  costs  were  adjudged  according  to  a certain  scale. 
Though  they  might  have  awarded  a sum  certain,  yet,  if 
that  had  been  on  the  footing  of  solicitor  and  client  costs, 
it  would  have  been,  in  my  opinion,  if  discovered  and 
impeached  as  upon  an  appeal,  remedied  by  the  Court. 
Here,  however,  the  error  appears  on  the  face  of  the  award  ; 
the  city  is  not  driven  to  appeal,  but  can  claim  the  benefit 


318  ONTARIO  PRACTICE  REPORTS.  [VOL. 

of  the  excess  of  jurisdiction  when  the  taxation  is  had. 
The  discretionary  jurisdiction  exercised  by  Courts  of 
Equity  in  certain  cases  over  costs  does  not  pertain  to  this 
proceeding  under  statutory  arbitration,  in  which  the 
general  principle  is  that  the  arbitrators  possessing  large 
powers  in  awarding  compensation,  they  should  be  kept 
within  the  limits  of  their  authority : Bourgoin  v.  La 
Gompagnie  du  Ghemin  de  fer  de  Montreal , 5 App.  Cas. 

381,  396.  The  authority  given  by  the  statute  is  to  award 
costs  and  to  define  the  tariff,  but  no  more;  that  being 
done,  the  law  intends  that  the  taxation  is  to  be  as  in  other 
and  ordinary  litigated  cases.  The  costs  of  this  appeal 
should  go  to  the  city,  as  I think  the  taxing  officer  was 
right. 


Fouchier  & Son  v.  St.  Louis  et  al. 

Costs — Contribution  between  parties  liable  for — Reference , scope  of — Costs  of 
appeal  from  Master's  report 

In  an  action  by  creditors  to  set  aside  a conveyance  of  land  as  fraudulent 
a consent  judgment  was  pronounced  which  was  so  framed  as  to  exclude 
creditors  other  than  the  plaintiffs  from  sharing  in  the  proceeds  of  the 
property.  Upon  the  petition  of  a creditor  this  judgment  was  opened 
up,  the  conveyance  was  declared  fraudulent  and  void  against  all  credi- 
tors, and  a reference  was  directed  to  a Master  to  sell  the  lands  and 
distribute  the  proceeds  of  sale  among  the  creditors  and  incumbrancers. 
It  was  also  ordered  that  the  petitioner’s  costs  should  be  paid  by  the 
plaintiffs  and  the  two  defendants. 

The  Master  made  a special  finding  in  his  report  that  the  whole  of  the 
petitioner’s  costs  had  been  paid  by  one  of  the  defendants.  The  latter 
appealed  from  the  report  on  the  ground  that  the  plaintiffs  should  have 
been  found  liable  to  contribution  in  respect  of  these  costs,  and  also 
moved  substantively  for  an  order  for  payment  of  one-third  thereof  by 
the  plaintiffs  : — 

Held,  that  the  Master  was  right  under  the  terms  of  the  reference  not  to 
deal  with  the  question  of  contribution ; but  that  the  appellant 
was  entitled  to  a substantive  order  against  the  plaintiffs  for  payment 
of  one-third  of  the  costs,  because  the  plaintiffs  were  jointly  liable  with 
him  and  the  other  defendant  therefor. 

As  there  was  no  need  to  appeal,  and  the  application  might  have  been 
made  in  Chambers,  no  costs  of  it  were  given. 

[December  20,  1889. — Boyd,  C.] 

This  was  an  action  by  creditors  of  the  defendant  Dupuis 
to  set  aside  as  fraudulent  a conveyance  of  land  by  Dupuis 
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to  the  defendant  St.  Louis.  On  the  2nd  October,  1888,  a 
judgment  was  given  by  consent,  the  terms  of  which  are 
referred  to  below.  On  the  7th  November,  1888,  William 
Brown,  another  creditor  of  Dupuis,  presented  to  the  Court 
a petition  to  open  up  the  judgment  of  the  2nd  October,  and 
upon  such  petition  an  order  was  made  by  Ferguson,  J., 
varying  the  judgment,  and  making  it  as  follows  : “ (1) 
Declaring  that  the  conveyance  from  Dupuis  to  St.  Louis 
was  fraudulent  and  void  as  against  the  plaintiffs  and  the 
other  creditors  of  Dupuis  ; (2)  Referring  to  the  Master  at 
Cornwall  to  make  the  usual  inquiries  as  to  creditors  and 
subsequent  incumbrancers,  and  to  cause  them  to  be  made 
parties  in  his  office,  and  to  take  an  account  of  what  was  due 
to  them  ; (3)  Ordering  that  the  lands  be  sold  with  the 
approbation  of  the  Master,  and  the  purchase  money  paid 
into  Court,  and  when  paid  in  be  applied  ; first,  in  payment 
to  the  plaintiffs  of  their  party  and  party  costs,  or  so  much 
thereof  as  may  not  be  personally  paid  by  the  defendants, 
as  hereinafter  directed,  except  the  costs  of  the  petition 
which  are  to  be  paid  as  hereinafter  directed ; second,  in 
payment  of  what  shall  be  found  due  to  the  plaintiffs  and 
other  creditors  and  incumbrancers  according  to  priorities  ; 
and  the  balance,  if  any,  to  abide  further  order  ; (4)  Direct- 
ing the  Master  to  ascertain  the  amount  of  the  plaintiffs’ 
costs  as  between  solicitor  and  client  over  and  above  their 
party  and  party  costs,  and  apportion  it  among  the  creditors 
and  incumbrancers  entitled  to  share.  It  was  also  ordered 
that  the  plaintiffs  and  the  defendants  St.  Louis  and  Dupuis 
should  pay  to  the  petitioner,  William  Brown,  his  costs  of 
the  petition  forthwith  after  taxation. 

The  lands  were  sold  under  this  order,  and  the  Master 
made  his  report  in  the  usual  way,  adding  a special  finding 
that  the  costs  of  the  petition  directed  to  be  paid  by  the 
plaintiffs  and  the  defendants  St.  Louis  and  Dupuis  were 
taxed  at  $69.54,  and  were  paid  in  full  by  the  defendant  St. 
Louis. 

The  defendant  St.  Louis  appealed  from  the  report  on  the 
ground  that  the  Master  should  have  included  in  his  special 
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finding  a further  finding  that  the  plaintiffs  were  liable  to 
the  defendant  St.  Louis  for  contribution  of  one-third  of  the 
sum  of  $69.54,  which  he  had  paid  to  William  Brown ; and 
in  the  alternative  moved  for  a substantive  order  for  pay- 
ment by  the  plaintiffs  of  one-third  of  $69.54. 

The  appeal  and  motion  were  heard  before  Boyd,  C.,  in 
Court  on  the  19th  December,  1889. 

D.  W.  Saunders , for  the  defendant  St.  Louis.  The  law 
as  to  contribution  between  joint  debtors  applies  to  costs  : 
Beames  on  Costs,  p.  117 ; Staples  v.  Smith,  6 Ir.  Eq.  Heps. 
(1843),  p.  211  ; Archbishop  of  Dublin  v.  Trimbleston,  13 
Ir.  Eq.  Reps.  98,  102. 

J.  A.  Macintosh,  for  the  plaintiffs.  It  is  not  the  practice 
of  the  Court  to  direct  contribution  as  to  costs  : Morgan  & 
Davey  on  Costs  (1st  ed.)  p.  86  ; Daniell’s  Chy.  Pr.  5th  ed., 
1316,  1321 

Saunders,  in  reply.  The  statements  in  the  text  books 
seem  to  be  against  my  contention,  but  I submit  that  the 
authorities  cited  by  the  writers  do  not  sustain  the  text. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — The  Master  has  supplied  the  information  upon 
the  face  of  his  report  which  could  have  enabled  the  Court 
to  deal  with  the  matter,  of  contribution  to  costs  now  the 
subject  of  appeal,  had  further  directions  been  reserved.  He 
finds  that  the  interlocutory  costs  directed  to  be  paid  to  the 
defendant  Brown  by  the  plaintiffs  and  the  defendants  St. 
Louis  (who  appeals)  and  Dupuis,  amounting  to  $69.54, 
have  been  all  paid  by  St.  Louis.  I incline  to  think  he  was 
right  under  the  reference  not  to  deal  with  the  matter  now 
before  me,  which  is  properly  matter  of  substantive  applica- 
tions, having  regard  to  the  frame  of  the  reference. 

The  costs  directed  to  be  paid  by  the  plaintiffs  and  two 
defendants  to  Brown  arose  from  the  fact  that  the  original 
judgment,  which  wTas  by  consent,  was  so  framed  as  to 
exclude  other  creditors  from  sharing  in  the  proceeds  of  the 
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property  in  question.  All  were  accounted  equally  blame- 
worthy, and  all  therefore  declared  liable  to  pay  by  my 
brother  Ferguson ; though,  perhaps,  in  strictness  the  plain- 
tiffs having  the  conduct  and  carriage  of  the  proceedings 
were  more  responsible  for  the  error  than  the  others.  The 
old  practice  in  the  Exchequer  was,  that  if  one  defendant 
pays  the  costs  for  himself  and  his  co-defendants,  and  they 
refuse  to  reimburse  him,  the  Court  will  on  motion  order 
them  to  contribute  their  proper  proportions  : Beames  on 
Costs,  117.  This  was  acted  on  in  Pitt  v.  Bonner , 1 Y.  & C. 
Ch.  670,  an  unopposed  motion.  The  right  to  contribute 
was  recognized  in  North  v.  Gurney , 1 Jo.  & H.  509,  though 
it  was  held  that  such  a claim  could  not  be  made  the  sub- 
ject of  an  independent  proceeding  (i.e.  by  action)  in  Dears- 
ly  v.  Middleweeh,  18  Ch.  D.  236.  It  was  held  in  Arch- 
bishop of  Dublin  v.  Trimbleston,  13  Ir.  Eq.  Reps.  98,  that 
a decree  against  several  for  the  payment  of  costs  is  joint 
and  several,  but  the  costs  given  by  it  are  in  the  nature  of  a 
debt,  and  therefore  there  must  be  contribution  between 
the  parties  liable.  To  the  same  effect  Staples  v.  Smith,  6 
Ir.  Eq.  Reps.  211. 

I think  the  applicant  should  have  an  order  for  payment 
of  one-third  of  the  costs  he  has  paid,  for  which  the  plaintiffs 
were  jointly  liable.  I give  this  without  costs,  as  there  was 
no  need  to  appeal,  and  the  application  might  have  been 
before  a Judge  in  Chambers. 
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St.  Louis  v.  O’Callaghan  et  al. 


Writ  of  summons — Renewal  of  after  expiry — Powers  of  local  Judge — 
Certificate  of  lis  pendens— Issue  of  before  action — Adding  parlies — State- 
ment of  claim — Amendment. 

Where  a certificate  of  lis  pendens  purporting  to  be  issued  in  this  action 
was,  by  an  error  of  an  officer  of  the  Court,  issued  before  the  action  was 
begun,  an  order  was  made  in  the  action  so  declaring  and  directing  that 
it  be  set  aside  on  that  ground. 

Held,  also,  that  a local  Judge  has  jurisdiction  by  the  combined  effect  of 
Rules  238  and  485  to  make  an  order  for  the  renewal  of  a writ  of  sum- 
mons, even  at  a time  when  such  writ  has  actually  expired. 

Re  Jones , Eyre  v.  Cox,  46  L.  J.  N.  S.  Ch.  316,  followed. 

And  where  a local  Judge  in  1887  and  again  in  1889  made  orders  renewing 
a writ  of  summons  issued  in  18S6,  and  such  orders  were  not  appealed 
against : — 

Held , that  the  writ  must  be  treated  as  having  been  properly  renewed  by 
such  orders. 

But  where  a new  defendant  was  added  in  1889  to  an  action  begun  in 
1886  : — 

Held,  that  the  statement  of  claim  should  shew  on  its  face  the  date  at 
which  such  defendant  was  made  a party,  and  an  amendment  was 
ordered. 

[December  26,  1889. — Street,  J.] 


Motion  on  behalf  of  the  defendant  Sarah  M.  Hyland 
to  vacate  an  appearance  purporting  to  have  been  entered 
for  her  in  this  action,  on  the  ground  that  it  was  entered 
without  authority  from  her;  also  for  an  order  setting 
aside  the  service  of  a notice  of  writ  of  summons  served 
upon  her  in  lieu  of  service  of  the  writ  of  summons,  on  the 
ground  that  the  said  notice  of  writ  purported  to  be  under 
the  authority  of  a writ  issued  on  the  21st  day  of  April, 
1886,  to  which  writ  the  said  applicant  was  not  a party, 
and  on  the  ground  that  the  writ  of  summons  in  this  action 
was  issued  on  the  16th  day  of  April,  1889,  and  that 
the  said  notice  of  writ  served  upon  the  applicant  did  not 
purport  to  be  and  was  not  notice  of  the  writ  in  this 
action;  and  also  setting  aside  the  statement  of  claim 
served  on  the  defendant  and  the  service  thereof  in  this 
action,  on  the  ground  that  it  purported  to  be  by  virtue  of 
a writ  issued  on  the  21st  day  of  April,  1886,  to  which  writ 
the  applicant  was  not  a party ; and  on  the  ground  that  if 
the  same  was  issued  under  and  by  virtue  of  the  writ 
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issued  in  this  action  in  April,  1889,  no  copy  or  notice  of 
the  said  writ  had  been  served  upon  the  applicant  with  the 
said  statement  of  claim  ; and  for  the  costs  of  the  motion  ; 
or  for  such  order  as  should  seem  just. 

A further  notice  of  motion  was  given  for  an  order 
discharging  and  vacating  a certificate  of  lis  pendens  on  the 
ground  that  it  was  issued  and  registered  before  the  writ  of 
summons  was  issued  and  before  there  was  any  action,  suit, 
or  proceeding  pending  in  respect  of  such  lands,  and  on  the 
ground  that  the  writ  had  not  been  validly  renewed,  and 
also  for  an  order  setting  aside  the  writ  on  the  ground  of 
such  want  of  renewal. 

The  facts  appear  in  the  judgment. 

The  motion  was  referred  by  the  Master  in  Chambers  to 
a Judge,  and  was  argued  before  Street,  J , in  Chambers, 
on  the  21st  December,  1889. 

Hoyles , for  the  applicant. 

W.  H.  P.  Clement , for  the  plaintiff,  contra. 

Judgment  was  delivered  on  the  26th  December,  1889. 

Street,  J. — The  certificate  of  lis  pendens  bears  date  the 
17th  of  April,  1886,  and  is  registered  on  the  same  day. 
No  writ  appears  from  the  books  of  the  local  Registrar  to 
have  been  issued  by  him  on  or  prior  to  that  day  affecting 
the  lands  in  question,  but  a writ  appears  to  have  been 
issued  by  him  on  the  21st  of  April,  1886,  in  this  action, 
wherein  Marian  St.  Louis  is  plaintiff,  and  Mary  Ann 
O’Callaghan  and  Timothy  O’ Callaghan  are  defendants. 
The  entry  in  his  book  appears  to  have  been  originally  the 
17th  of  April,  and  to  have  been  changed  to  the  21st  of 
April.  The  writ  itself  when  produced  appears  to  have  been 
originally  drawn  up  by  the  solicitor  and  dated  by  him  on 
the  17th  of  April,  but  the  date  is  changed  to  the  21st,  in 
the  handwriting  of  the  clerk  of  the  Court.  The  solicitor 
produces  his  docket,  or,  rather,  copies  of  entries  in  it. 
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shewing  apparently  that  he  issued  the  writ  on  the  17th  of 
April,  but  doubt  is  attempted  to  be  thrown  upon  these 
entries  from  the  fact  that  the  statement  of  the  date  is  in 
a different  ink  from  the  rest  of  the  entry.  The  local 
Registrar  appears  to  be  unable  to  explain  why  the  date  in 
his  books  and  the  date  of  the  writ  were  altered  ; but  the 
alteration  has  been  acquiesced  in  by  the  plaintiff’s  solicitor, 
because  he  has  adopted  the  21st  of  April  as  being  the  date 
of  the  writ  in  the  subsequent  proceedings.  In  an  affidavit 
sworn  by  his  clerk  on  the  17th  of  December,  1887,  it  is 
stated  that  the  writ  was  sued  out  on  the  21st  of  April, 
1886,  and  the  statement  of  claim  and  notice  of  the  writ 
served  on  the  defendant  both  adopt  that  as  the  day  on 
which  it  was  issued.  The  only  conclusion  at  which  I am 
able  to  arrive  upon  this  point  is,  that  the  solicitor  intended 
to  issue  the  writ  on  the  17th  of  April,  1886,  and  took  it  to 
the  proper  office  for  that  purpose  ; that  the  certificate  of 
lis  pendens  was  then  signed  before  the  actual  issue  of  the 
writ ; that  its  actual  issue  was  delayed  for  some  purpose, 
perhaps  a difficulty  about  stamps,  or  some  other  matter 
which  was  not  set  right  until  the  21st,  when  the  writ 
actually  issued  ; and  that  the  fact  that  a certificate  of 
lis  pendens  had  been  previously  issued  was  then  forgotten. 
I think  I must  hold  that  the  writ  was  issued  on  the  21st 
of  April,  and  that  at  the  time  the  certificate  of  lis  pendens 
was  signed  no  action  was  in  fact  pending.  The  question 
argued  before  me  as  to  this  was  whether  or  not  the  action 
was  begun  before  or  after  the  certificate  of  lis  pendens  was 
given.  It  was  not  suggested  that  there  was  any  other 
action  in  which  it  might  properly  have  been  given. 
Although  I find  that  it  was  given  before  this  action  was 
begun,  I think  I have  jurisdiction  to  make  an  order  in  the 
action  declaring  it  to  have  been  issued  on  the  fourth  day 
before  the  day  upon  which  this  action  was  begun,  and  to 
order  that  it  be  set  aside  on  that  ground,  the  error  having 
been  made  by  an  officer  of  the  Court. 

The  only  other  point  argued  was  as  to  the  validity  of 
the  orders  renewing  the  writ  of  summons. 
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The  writ  was  issued  on  the  21st  of  April,  1886,  against 
Mary  Ann  O’Callaghan  and  Timothy  O’Callaghan  only. 
On  the  17th  of  December,  1887,  the  local  Judge  at 
Windsor  made  an  order  “ That  the  writ  of  summons 
herein  be  renewed  for  one  year  from  the  20th  April,  1887.” 
This  order  was  made  upon  reading  the  affidavit  of  the 
solicitor’s  clerk,  in  which  it  is  stated  that  the  defendants 
at  the  time  of  the  issue  of  the  writ  lived  in  Detroit,  but 
that  soon  afterwards  they  went  away  to  some  other  part 
of  the  United  States,  which  the  plaintiff  and  her  solicitor 
were  unable  to  discover,  and  that  “ for  that  reason  service 
was  not  made  upon  the  defendants,  and  it  did  not  seem 
worth  while  to  renew  the  said  writ ;”  that  he  has  just 
learned  that  the  defendants  are  living  in  Toronto,  and  can 
be  served  with  the  writ,  and  that  the  plaintiff  desires  a 
renewal  of  it. 

Some  months  before  this  order  was  made,  the  original 
defendants,  the  O’ Callaghans,  had  conveyed  their  interest 
in  the  property  to  Sarah  M.  Hyland. 

On  the  19th  of  April,  1888,  the  writ  again  expired,  not 
having  been  served. 

On  the  18th  of  April,  1889,  the  plaintiff’s  solicitor  again 
applied  to  the  local  Judge,  and  obtained  an  order  “ that 
the  writ  of  summons  herein  be  renewed  for  one  year  from 
the  19th  of  April,  1889,”  upon  an  affidavit  that  efforts  to 
serve  the  paities  had  been  made  without  success  ; that  the 
O’Callaghans  had  conveyed  to  Sarah  M.  Hyland ; and  that 
the  Statute  of  Limitations  had  not  run  against  the 
plaintiff’s  claim. 

On  the  20th  of  April,  1889,  a further  application  was 
made  to  the  local  Judge,  and  he  made  another  order 
“ that  the  writ  of  summons  herein  be  renewed  for  one 
year  from  the  18th  of  April,  1889,”  and  on  the  same  day 
he  made  an  order  adding  Sarah  M.  Hyland  as  a defendant, 
and  the  writ  was  amended  accordingly.  On  the  7th  of 
May,  1889,  she  was  served  with  a copy  of  the  amended 
writ,  and  on  the  22nd  of  May  notice  of  these  motions  was 
given.  It  was  admitted  that  appearance  had  been  entered 
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for  Mrs.  Hyland  without  her  authority,  and  that  the 
appearance  should  be  set  aside. 

The  motion  is  not  to  set  aside  the  orders  renewing  the 
writ  of  summons,  but  the  service  of  it  and  the  writ  itself 
upon  the  ground  that  it  has  not  been  properly  renewed. 

The  local  Judge  had  jurisdiction  to  make  an  order  for 
the  renewal  of  the  writ,  even  although  the  writ  itself  had 
actually  expired  before  the  making  of  the  order,  by  the 
combined  effect  of  Con.  Rules  238  and  485. 

It  was  so  held  under  the  corresponding  English  Orders 
in  Re  Jones , Eyre  v.  Cox , 46  L.  J.  N.  S.  Ch.  316.  See 
also  Smalpage  v.  Tonge , 17  Q.  B.  D.  644.  In  Doyle  v. 
Kaufman,  3 Q.  B.  D.  7 and  340,  an  application  under 
similar  circumstances  was  refused  upon  the  ground  that 
the  Court  by  so  doing  would  interfere  with  the  operation 
of  the  Statute  of  Limitations  in  that  particular  case,  and 
also  upon  the  ground  that  the  solicitor  by  his  own  laches 
had  disentitled  himself  to  the  right  to  renew  the  writ  after 
its  expiration. 

In  the  present  case  the  writ  seems  to  have  been 
deliberately  allowed  to  expire  by  the  solicitor  before  any 
application  was  made  to  renew  it,  and  it  appears  to  have 
been  a case  in  which  the  local  Judge  might  well  have 
refused  to  renew  the  writ  upon  that  ground.  He  had, 
however,  a discretion  in  the  matter ; and  the  orders  he  has 
made  in  the  exercise  of  that  discretion  are  in  full  force. 
I am  bound,  therefore,  to  treat  the  writ  as  having  been 
properly  renewed. 

The  other  objections  taken  by  the  notice  of  motion  to 
the  proceedings  were  not  mentioned  upon  the  argument. 

I think,  however,  that  the  statement  of  claim  must  be 
amended  by  shewing  on  its  face  the  date  at  which  Mrs. 
Hyland  was  made  a party.  At  present  it  would  seem 
from  the  statement  of  claim  as  if  the  writ  had  been  issued 
against  her  on  the  21st  of  April,  1886,  as  well  as  against 
the  other  defendants,  which  might  lead  to  mistake. 

There  will  be  no  costs  of  this  motion  to  either  party. 
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Port  Rowan  and  Lake  Shore  Railway  Company 

y. 

South  Norfolk  Railway  Company. 

Costs — Security  for — Action  for  the  benefit  of  another — Non-existent  corpor- 
ation— Issue  on  pleadings. 

An  application  for  an  order  for  security  for  costs  was  made  on  the  ground 
that  the  plaintiffs  had  no  corporate  existence,  and  that  their  name  was 
beicg  used  by  one  C.,  who  was  insolvent : — 

Held,  upon  the  evidence,  that  there  was  nothing  to  warrant  the  conclusion 
that  this  action  was  really  brought  for  the  benefit  of  any  other  than  the 
plaintiffs : — 

Held,  also,  that  the  question  whether  the  plaintiffs  had  or  had  not  ceased 
to  be  an  existing  corporation,  having  been  raised  upon  the  pleadings, 
could  not  be  raised  and  determined  on  an  application  for  security  for 
costs. 

An  order  made  in  Chambers  for  security  for  costs  was  set  aside. 

[December  21,  1889. — The  Queen’s  Bench  Division.] 

This  action  was  begun  on  the  23rd  November,  1888. 
The  plaintiffs  in  their  statement  of  claim  said  that  they 
were  a body  corporate  and  politic,  incorporated  by  43  Vie. 
ch.  59  (0).  They  complained  of  trespass  upon  their  rail- 
way, right  of  way,  and  roadbed,  by  the  defendants,  with- 
out proper  notice,  and  claimed  a mandatory  order  compel- 
ling the  defendants  to  remove  obstructions,  an  injunction 
restraining  the  defendants  from  trespassing,  and  damages 
for  the  wrongs  complained  of. 

Paragraph  2 of  the  statement  of  defence  was  as  follows: 
“ The  defendants  say  the  plaintiff  company  never  was 
properly  or  legally  organized  or  constituted  under  the 
provisions  of  the  Act  of  the  Legislative  Assembly  of  the 
Province  of  Ontario  mentioned  in  the  first  paragraph  of 
the  plaintiffs’  statement  of  claim,  and  never  had  any  legal 
existence,  or  any  power  to  expropriate  or  acquire  lands 
for  any  purpose.” 

Paragraph  5.  “ The  railway  which  the  plaintiff  company 
was  authorized  to  build  has  never  been  completed,  and  the 
charter  of  the  plaintiff  company  has  been  forfeited  for  non- 
user  by  virtue  of  the  36th  section  of  said  Act  of  the  Ontario 
Legislature,  43  Vie.  ch.  59,  and  the  amendments  thereto.” 
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The  plaintiffs  replied  taking  issue  upon  these  and  other 
portions  of  the  defence. 

The  defendants  moved  before  the  Master  in  Chambers 
for  an  order  for  security  for  costs  “ on  the  grounds  that 
the  plaintiffs  have  no  corporate  existence,  and  the  name  of 
the  plaintiffs  is  being  used  by  one  William  Collier,  who  is 
insolvent,  and  upon  other  grounds  disclosed,”  &c. 

Upon  this  motion  the  defendants  filed  the  affidavit  of 
Charles  Dickinson,  who  said  that  he  was  informed  and 
believed  that  at  a meeting  held  on  the  8th  November,  1884, 
he  was  elected  a director  of  the  plaintiff  company,  and 
that  since  that  day  he  had  never  received  any  notice  of 
any  meeting  of  the  board  of  directors  and  believed  that 
none  had  ever  been  held,  and  that  no  instructions  had  ever 
been  given  by  the  board  of  directors,  to  his  knowledge,  to 
bring  the  action.  The  affidavit  of  W.  J.  McG.  Mclnnis, 
another  director,  was  to  the  same  effect.  The  affidavit  of 
J.  C.  Boyd  shewed  that  William  Collier  was  insolvent.  A 
copy  of  the  minutes  of  a meeting  of  the  directors  of  the 
plaintiff  company  held  on  the  8th  November,  1884,  was 
put  in,  which  shewed  that  William  Collier  was  elected 
president  thereat.  No  mention  was  made  in  the  minutes 
of  any  authority  being  given  to  begin  this  or  any  action. 

William  Collier  was  examined  by  the  defendants  upon 
the  motion.  The  following  parts  of  his  examination  are 
extracted : 

Q.  Work  was  then  abandoned  in  1884?  A.  Yes. 

Q.  Nothing  has  been  done  since?  A.  Yes;  application  for  renewal  of 
our  charter  was  made  in  order  to  give  us  an  opportunity  to  complete  the 
work.  * * 

Q.  Was  the  renewal  you  asked  for  granted  ? A.  No. 

Q.  So  you  have  really  done  nothing  since  1884?  A.  We  have  done 
nothing  from  that  time  until  we  commenced  suit. 

Q.  Who  instructed  this  suit  to  be  brought  ? A.  The  directors. 

Q.  Was  there  a meeting  of  directors  called  for  the  purpose?  A.  I was 
acting  under  powers  at  the  meeting  previous. 

Q.  In  1884  ? A.  Yes. 

Q.  So  that  you  gave  instructions?  A.  Well,  we  had  a meeting  ; I saw 
the  directors,  and  advised  with  them  singly  ; Ansley  was  one  I saw. 

Q.  Who  were  the  others  ? A.  Gibson,  Evans  ; I have  forgotten  now, 
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but  they  were  all  advised  of  what  I was  going  to  do  and  advised  me  to 
bring  the  action  * * 

Q.  There  was  no  meeting  of  the  directors  for  the  purpose  ? A.  Not  by 
a regular  call. 

Q.  Was  there  any  meeting  at  all,  regular  or  irregular?  A.  I met 
these  gentlemen  in  New  York  for  this  purpose.  * * 

Q.  You  met  them  in  New  York  and  determined  to  bring  this  action  ? 
A.  Yes. 

The  Master  in  Chambers  made  an  order  on  the  20th 
June,  1883,  requiring  the  plaintiffs  to  give  security  for  the 
defendants’  costs  within  four  weeks  and  staying  proceed- 
ings in  the  meantime. 

The  plaintiffs  appealed  to  Falconbridge,  J.,  in  Cham- 
bers, who,  on  the  16th  August,  1889,  dismissed  the  appeal 
with  costs  to  the  defendant  in  any  event  of  the  cause. 

The  plaintiffs  then  appealed  to  the  Queen’s  Bench 
Divisional  Court,  and  the  appeal  was  argued  before 
Armour,  C.  J.,  and  Street,  J.,  on  the  27th  November,  1889. 

Masten,  for  the  plaintiffs.  The  case  presented  by  the 
defendants  does  not  fall  wdthin  any  of  the  classes  of  cases 
in  wdrich  security  for  costs  will  be  ordered.  I refer  to 
Con.  Rules  1242,  1243, 1244;  Daniell’s  Chy.  Prac.,  6th  ed.„ 
Yol.  II.,  pt.  2,  p.  1925 ; Maclennan’s  Jud.  Act,  2nd  ed.,  pp. 
532-3;  Delaney  v.  MacLellan,  13  P.  R.  63;  Wallbridge v. 
Trust  and  Loan  Go.f  ib.  67  ; United  Ports  Co.  v.  Hill,  L.  R. 
5 Q.  B.  395  ; Lindley’s  Law  of  Companies,  5th  ed.,  p.  264. 
The  issue  that  the  plaintiffs  are  a non-existent  corporation  is« 
raised  on  the  pleadings,  and  should  not  be  determined  now 
but,  at  all  events,  the  plaintiffs  are  in  existence  for  the 
purpose  of  matters  which  arose  when  they  were  in  active 
operation.  I refer  to  Morawetz  on  Corporations,  2nd 
ed.,  sec.  1015 ; Toronto  and  Lake  Huron  R.  R.  Co.  v. 
Crookshanlc,  4 U.  C.  R.  309  ; Port  Dover,  <$cc.,  R.  W.  Co.  v. 
Grey , 36  U.  C.  R.  425. 

W.M.  Douglas,  for  the  defendants,  contra,  contended  that 
the  plaintiff  corporation  had  ceased  to  exist,  and  referred 
to  Re  Brooklyn,  Winfield , and  Newtown  R.  W.  Co.,  72  N* 
Y.  245. 
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On  the  21st  December,  1889,  the  judgment  of  the  Court 
was  delivered  by 

Armour,  C.  J. — There  is  nothing  in  the  materials  upon 
which  the  order  for  security  for  costs  was  granted  in  this 
/cause,  and  which  have  been  brought  before  us,  to  warrant 
rthe  conclusion  that  this  action  is  really  brought  for  the' 
! benefit  of  any  other  than  the  plaintiffs. 

“ The  principle  is,  that  where  another  person  is,  in  fact, 
proceeding  with  an  action  in  the  name  of  the  party  on  the 
^record,  and  that  party  is  insolvent,  the  Court  will  compel 
him,  for  whose  benefit  the  action  is  proceeding,  to  come  in 
and  give  security  for  costs : ” Andrews  v.  Marris,  7 Dowl. 
P.  C.  712. 

* All  the  cases  that  I am  aware  of  in  which  security  for 
costs  has  been  enforced,  have  been  cases  where  the  action 
is  shewn  to  have  been  really  brought  for  the  benefit  of  a 
third  person,  in  the  name  of  the  nominal  plaintiff : ” Parker 
v.  The  Great  Western  JR.  W.  Co.,  9 G B.  766. 

Whether  the  plaintiffs  by  reason  of  the  provisions  of 
their  Act  of  incorporation  have  or  have  not  ceased  to  be 
an  existing  corporation  is  a question  that  has  been  raised 
in  this  action  and  is  an  issue  to  be  tried  herein,  and  could 
not  be  raised  and  determined  on  an  application  for  security 
for  costs. 

We  think  the  appeal  must  be  allowed  with  costs  in  this 
Court  and  in  Chambers,  and  the  order  for  security  for 
costs  he  discharged  with  costs. 
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Macdonell  v.  Baird. 

Costs — Judgment  by  consent  referring  to  arbitration — Omission  to  provide 
for  costs — Powers  of  arbitrator — Rule  550 — Amendment  of  judgment. 

In  an  action  on  a bill  of  costs  the  parties  consented  that  judgment  should 
be  entered  for  a certain  sum  “subject  to  the  award  ” of  a named  person. 
When  the  action  came  on  for  trial  this  consent  was  filed,  and  the  trial 
Judge  indorsed  the  record  t “I  order  that  judgment  be  entered  for  the 
plaintiff  for  the  sum  of,  etc.,  subject  to  the  consent  filed  herein;” 
Nothing  was  said  about  costs,  and  they  were  not  provided  for  in  any 
way.  The  arbitrator  or  referee  made  his  report  or  award  finding  that 
the  amount  of  the  judgment  should  be  reduced  to  a named  sum,  and 
adding  “I  do  award  to  the  plaintiff  the  costs  of  this  action,  including 
the  costs  of  the  reference  and  award.”  Judgment  was  entered  in  ac- 
cordance with  this  award. 

Rule  550  provides  that  “The  Court  will  not  refer  to  arbitration.” 

Held , that  this  Rule  does  not  prevent  any  arrangement  for  the  settlement 
of  an  action  entered  into  and  acted  upon  by  litigants  from  being  sanc- 
tioned and  enforced  by  the  Court  \ and  therefore  there  was  power  to 
make  a reference  by  consent  in  this  way  ; but  it  Was  a reference  to 
arbitration  and  not  a reference  under  the  Judicature  Act,  and  the 
referee  had  no  power  to  deal  with  the  costs. 

The  award  of  costs  was  stricken  out  of  the  judgment,  and  an  application 
afterwards  made  to  the  trial  Judge  to  amend  the  indorsement  on  the 
record  so  as  to  provide  for  the  costs  was  refused,  although  the  omission 
to  provide  for  costs  was  not  intentional. 

[September  4,  1889. — The  Master  in  Chambers . j 
[January  6,  1890. — MacMahon , J.] 

This  was  a motion  by  the  defendant  to  strike  out  the 
award  of  costs  in  the  judgment  as  entered  in  the  action. 
The  facts  are  fully  set  out  in  the  judgments. 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  4th  September,  1889. 

IT.  H.  Blalce,  for  the  motion. 

Hasten , for  the  plaintiff,  contra. 

Judgment  was  delivered  on  the  following  day. 

The  Master  in  Chambers.— At  the  trial  of  this  cause, 
pursuant  to  an  arrangement  then  come  to  between  the 
parties,  the  learned  Judge  made  this  order  : 

“ I order  that  judgment  be  entered  for  the  plaintiff  for 
the  sum  of  $279.14,  subject  to  the  consent  filed  herein, 
March  29,  1889.” 
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The  consent  of  the  parties  referred  to  is  in  these  words  : 
“We  consent  that  judgment  be  entered  for  the  plaintiff 
for  the  sum  of  $279.14,  subject  to  the  award  of  William 
S.  Senkler,  Esq.,  Judge  of  the  County  Court  of  the  county 
of  Lanark,  to  whom  is  given  power  to  tax  the  bill  of  costs 
sued  herein,  or  refer  it  for  taxation,  if  he  deems  it  necessary.” 

Dated  20th  March,  1889. 

Signed  by  the  Solicitors. 

Upon  this  the  learned  J udge  of  the  County  Court  made 
his  award,  reducing  the  amount  of  the  plaintiff’s  claim  to 
$201,  and  costs  to  be  taxed. 

And  judgment  has  been  entered  by  the  plaintiff  for 
$201  and  costs  of  the  action,  $220.81. 

It  is  against  this  recovery  of  costs  by  the  judgment 
that  the  defendant  has  made  this  motion— to  strike  out  that 
part  of  the  judgment  which  relates  to  these  costs  of  the 
action.  And  it  is  on  the  ground  that  under  all  the  facts 
of  the  case  which  are  above  recited,  there  was  no  authority 
in  the  learned  arbitrator  to  award  as  to  costs  of  the  action 
at  all. 

I agree  that  the  proceedings  do  not  give  authority  to 
the  arbitrator  to  deal  with  the  costs  of  the  action.  The 
award  was  made  on  the  10th  of  June  last,  so  the  time  for 
appeal  against  the  award  is  long  since  past. 

The  objection,  as  put  in  this  case,  appears  on  the  face 
of  the  submission  and  award. 

In  an  old  (1849)  edition  of  Russell,  the  law  in  such  a case, 
I mean  as  to  the  remedy  of  the  defendant  here,  is  thus 
stated,  p 062 : 

“ Although  the  time  for  setting  aside  the  award  may 
have  long  elapsed,  the  party  is  at  liberty,  as  soon  as  the 
judgment  has  been  signed,  to  move  to  set  the  latter  aside ; 
and  on  such  a motion  the  Court  will  determine  the  validity 
of  the  award  on  its  face ; for  there  is  no  other  method 
than  this,  by  which  the  defendant  can  contest  the  validity 
of  the  judgment.”  Brooks  v.  Parsons , 1 1).  & L.  691  ; Doe 
d.  Madkins  v.  Horner,  8 A.  & E.  235 ; Wrightson  v.  By- 
water, 3 M.  & W.  199,  are  cases  referred  to 
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Here  we  see  the  whole  proceedings  giving  the  authority 
to  the  arbitrator : 1st,  the  agreement  of  the  parties  in 
writing ; 2nd,  the  order  of  the  Judge  in  pursuance  of  that 
agreement ; and  it  seems  clear  that  there  was  no  right  to 
adjudicate  as  to  costs.  The  last  case  I have  seen  on  the 
point  is  Wimshurst  v.  Barrow , 2 Q.  B.  D.  335. 

As  to  compulsory  references  under  the  Common  Law 
Procedure  Act,  if  the  order  of  reference  is  silent  as  to 
costs,  the  arbitrator  has  no  power  over  them,  either  of  the 
cause  or  reference.  The  costs  of  the  cause  or  reference  do 
not  abide  the  event ; neither  party  can  have  costs,  but 
each  must  bear  his  own  costs : Bell  v.  Postlethwaite,  25 
L.  J.  Q.  B.  63 ; Leggo  v.  Young , 16  C.  B.  626. 

That  law  is  the  same  under  the  Judicature  Act:  Wims- 
hurst v.  B mow.  Whatever  powers  of  amendment  there 
might  be  in  compulsory  references,  here  it  was  by  consent 
of  parties,  and  we  have  the  consent  in  writing,  which  is 
silent  as  to  costs. 

I,  therefore,  order  that  the  award  of  costs  to  the  plain- 
tiff be  struck  out  of  the  judgment,  with  costs  of  this 
motion;  but  that  the  rest  of  the  said  judgment  do  stand 
and  remain  in  force  ; and  that  the  fi.  fa.  and  indorsement 
be  altered  accordingly. 

I have  referred  to  Hardy  v.  Pickard,  12  P.  R.  428,  which, 
it  seems  to  me,  is  not  inconsistent  with  what  I order. 

The  plaintiff  appealed  to  MacMahon,  J.,  in  Chambers 
from  the  order  and  decision  of  the  Master  ; and  also  made 
a substantive  motion  at  the  same  time  for  an  order  amend- 
ing the  indorsement  on  the  record  so  as  to  direct  that  the 
defendants  do  pay  to  the  plaintiff  his  costs  of  the  action ; 
and  that  the  judgment  as  entered  do  stand,  or  in  the  alter- 
native that  the  judgment  be  entered  for  the  plaintiff 
against  the  defendant  for  the  amount  found  due  by  the 
referee,  and  for  the  costs  of  the  action  to  be  taxed. 

The  appeal  and  motion  were  argued  by  the  same  counsel 
on  the  14th  September,  1889. 

Judgment  was  delivered  on  the  6th  January,  1890. 
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MacMahon,  J. — The  consent  signed  by  the  plaintiff’s 
and  the  defendant’s  solicitors  was  that  judgment  should 
be  entered  for  the  plaintiff  for  $279.14,  subject  to  the 
award  of  W.  S.  Senkler,  Judge  of  the  County  Court  of 
the  county  of  Lanark,  to  whom  is  given  power  to  tax  the 
bill  of  costs  sued  herein,  or  refer  it  for  taxation,  if  he 
deems  it  necessary. 

Upon  this  being  filed  at  the  trial,  I made  an  indorse- 
ment as  follows  on  the  record  : “ I order  that  judgment  be 
entered  for  the  plaintiff  for  the  sum  of  $279.14,  subject  to 
the  consent  filed  herein.” 

On  the  10th  of  June  last  the  learned  County  Court 
Judge  granted  the  following  certificate  : “ I hereby  certify 
that  the  verdict  which  has  been  entered  for  the  plaintiff 
do  stand,  but  that  the  damages  be  reduced  to  $201.17  ; and 
I do  award  to  the  plaintiff  the  costs  of  this  action,  inclu- 
ding the  costs  of  the  reference  and  award.” 

The  action  was  brought  to  recover  the  amount  of  a bill 
of  costs,  and  the  defence  set  up  was  that  the  amount  of 
the  bill  had  been  paid  to  the  plaintiff’s  partner. 

The  question  of  the  costs  of  the  action  was  not  discussed 
before  me,  and  from  the  affidavit  filed  by  the  plaintiff 
and  not  denied,  there  was  nothing  about  costs  in  the  nego- 
tiations or  correspondence  which  led  up  to  there  being  a 
consent  reference  to  Judge  Senkler ; the  plaintiff  assuming, 
as  he  says,  that,  if  the  referee  found  the  bill  of  costs  sued 
upon  had  not  been  paid,  he  would  either  tax  the  bill  him- 
self or  refer  it  for  taxation,  and  that  the  costs  would 
follow  the  event. 

At  the  trial,  without  seeing  the  consent,  I assumed,  as 
the  action  was  one  of  account  on  a bill  of  costs,  that  the 
reference  was  under  sec.  102  of  the  Judicature  Act. 

Had  I been  informed  as  to  the  nature  of  the  consent,  I 
certainly  should  have  spoken  of  the  necessity  of  provid- 
ing for  the  costs  in  the  judgment.  It  was  assuredly  a 
great  oversight  that  in  the  judgment  indorsed  on  the 
record,  (as  the  consent  was  silent  on  the  question)  the  costs 
were  not  provided  for. 
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If  Con.  Rule  550,  which  reads,  “ The  Court  will  not 
refer  to  arbitration/’  means  only  that  it  will  not  make  a 
compulsory  reference  to  arbitration,  then  the  Rule  has  not 
been  transgressed,  as  the  reference  in  this  case  is  by  con- 
sent. But  if  the  Rule  was  intended  to  deprive  the  Court 
or  Judge  of  the  power  to  refer,  even  where  the  parties 
consent,  then  the  argument  of  counsel  for  the  plaintiff  is 
that  I exceeded  my  jurisdiction,  and  the  order  was  ultra 
vires. 

I do  not  think  the  Rule  550  goes  so  far  as  to  prevent 
any  arrangement  for  the  settlement  of  an  action  entered 
into  and  acted  upon  by  litigants  from  being  sanctioned 
and  enforced  by  the  Court. 

In  Mellin  v.  Monico,  3 C.  P.  D.  147,  after  joinder  of 
issue  a summons  was  taken  out  by  the  plaintiff  to  refer 
for  trial  to  an  official  referee,  who  should  have  all  the 
powers  of  a Judge  at  nisi  prius,  and  should  make  an 
order  or  certificate  concerning  the  matters  ordered  to  be 
tried,  &c.  The  defendant  did  not  consent  to  the  order, 
but  indorsed  the  summons,  “ no  cause  to  shew.”  The  sum- 
mons was  indorsed  “Act  1873,  s.  57,”  (the  same  as  sec. 
102  of  our  Act),  and  the  order  was  drawn  up  in  the  terms 
of  the  summons.  After  trial  the  referee  granted  a certi  - 
ficate  as  to  the  parties  who  were  entitled  to  judgment  on 
the  issues  found,  &e.  After  the  certificate  had  been  refer- 
red back  for  the  referee’s  reasons  thereon,  and  had  been 
returned  with  the  reasons,  the  plaintiff  moved  to  enter 
judgment  for  him  ; and  the  defendant  moved  to  set  aside 
the  previous  proceedings  in  the  Queen’s  Bench  Division, 
on  the  ground  that  the  Court,  not  having  been  informed  to 
the  contrary,  allowed  the  plaintiff’s  motion  on  the  under- 
standing that  the  reference  was  made  under  sec.  56  of  the 
Judicature  Act,  1873,  and  not  under  the  old  procedure.  The 
Queen’s  Bench  Division  allowed  the  defendant’s  application. 
The  plaintiff  appealed,  on  the  ground  that  the  decis- 
ion of  the  Queen’s  Bench  Division  that  the  referee  acted 
as  an  arbitrator  under  the  old  procedure  and  not  under 
( the  provisions  of  the  Judicature  Act,  could  not  be  supported 
in  law  or  fact. 
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B ram  well,  L.  J.,  at  p.  150,  in  considering  the  power 
of  a Judge  under  section  57,  says  : “ Where  there  is  a con- 
sent, his  power  is  still  confined,  that  is,  he  has  no  jurisdic- 
tion to  order  the  action  to  be  determined,  but  he  may 
order  any  question  or  issue  of  fact  to  be  tried.”  Then 
discussing  the  particular  order  upon  which  the  appeal 
was  based,  he  said,  at  pp.  150,  151 : “ It  seems  to  me  that 
the  form  of  the  order  contemplates  that  the  learned 
referee  shall  act  as  an  arbitrator — I do  not  say  as  an 
arbitrator  under  the  compulsory  clauses  of  the  Com- 
mon Law  Procedure  Act,  1854 — but  as  an  arbitrator 
upon  whom  the  parties  have  agreed  to  settle  the  dis- 
putes between  them.  It  is  a submission  by  them  to 
him.  I know  it  is  said  that  it  is  not  by  consent.  But  it  is 
not  possible  for  either  of  these  parties  at  this  time  to  modify 
the  order.” 

And  Brett,  L.  J.,  at  p.  158,  said:  “With  regard  to 
Mellin  v.  Monico  I think  that  the  order  drawn  up  is  incon- 
sistent with  the  powers  to  refer  contained  in  the  Act  of 
1873,  and  is  therefore  a bad  order  ; but  the  plaintiff  having 
consented  to  the  order  in  that  form,  and  acted  upon  it  up 
to  the  end,  and  taken  his  chance  of  a decision  in  his  favour 
we  must  hold  that  he  accepted  it  not  as  a reference  under 
the  J udicature  Act,  but  as  a reference  to  the  official  referee, 
which  he  consented  to  take  not  as  official  referee  but  as 
an  arbitrator  at  common  law.” 

So’  that  if  the  order  made  is  not  ultra  vires  by  reason 
of  Rule  550,  it  is  a good  order  of  reference  at  common 
law,  even  although  the  parties  may  have  intended  the 
reference  to  be  under  the  Judicature  Act. 

Since  writing  my  judgment  I came  across  the  case  of 
Harrison  v.  Wright , 13  M.  & W.  816,  (not  referred  to  in 
Mellin  v.  Monico)  in  which  the  sheriff,  having  obtained  a 
rule  under  the  Interpleader  Act,  brought  the  plaintiff 
(the  execution  creditor)  and  the  claimant  before  a Judge 
at  Chambers,  and  what  was  done  is  stated  by  Parke,  B.,  in 
his  judgment,  at  p.  821  : “ No  doubt  the  order  is  bad  as  a 
proceeding  under  the  Interpleader  Act,  for  want  of  a state- 
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ment  of  consent  upon  the  face  of  it  ; but  the  parties 
agreed  to  be  bound  by  the  decision  of  the  Judge  as  to 
whom  the  goods  belonged  to,  and  the  order  is  good  and 
final  as  an  award  between  the  parties  upon  that  question. 
There  is  ample  evidence  of  consent,  as  all  the  parties  were 
present,  and  agreed  to  submit  to  the  decision  of  the  Judge 
the  question  whether  the  plaintiff  could  insist  upon  the 
sheriff  proceeding  with  the  execution.  The  Judge  decided 
that  the  sheriff  ought  not  to  go  on  with  the  execution,  but 
should  deliver  up  posse  sion  of  the  goods  to  the  claimant, 
and  that  the  plaintiff  should  pay  the  costs.  That  adjudi- 
cation is  final  and  conclusive.” 

Had  this  been  a reference  under  the  Judicature  Act, 
then  by  Con.  Rule  552,  “ the  referee  shall  have  all  the 
powers  as  to  certifying  and  amending  of  a Judge  of  the 
High  Court  of  Justice.”  So  that  the  referee  would  in  that 
case  have  authority  to  certify  for  costs  : Little  v.  Lines , 7 
R R.  197. 

The  omission  on  my  part  to  make  provision  for  the 
costs  in  the  judgment  indorsed  on  the  record  was,  to  quote 
the  language  of  Mr.  Justice  Rose  in  Hardy  v.  Pickard 
12  P.  R.  at  p.  429,  “ an  accidental  and  not  an  inten- 
tional one.”  If,  upon  the  authority  of  that  case  and  the 
others  cited  in  that  judgment,  I could  satisfy  myself  I 
now  have  power  to  make  an  order  making  the  costs  of  the 
action  and  of  the  reference  to  abide  the  event,  I would  do 
so,  as  upon  the  finding  of  the  referee  the  plaintiff  is  clearly 
entitled  to  his  costs.  I am  afraid  this  power  does  not 
exist.  However,  if  the  plaintiff  is  desirous  I will  hear 
argument  on  the  point. 

It  was  urged  by  Mr.  Masten  that  the  certificate  of  the 
County  Court  Judge  having  been  filed  for  fourteen  days 
it  being  in  the  nature  of  a report,  became  absolute  under 
Rule  848,  and  was  not  appealable. 

Had  the  reference  been  by  consent  under  sec.  102  of 
the  Judicature  Act  on  any  issue  or  question  submitted, 
upon  the  referee  making  his  report  a motion  for  judgment 
would  have  been  made  to  the  Judge,  or  to  the  Court.  <c  I 
43 — ’VOL.  XIII.  o.P.R. 
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think  that  the  referee  has  no  jurisdiction  to  order  judg- 
ment to  be  entered,  that  must  be  the  act  of  the  Court : ” 
per  Brett,  L.  J.,  in  Longman  v.  East , 3 C.  P.  D.  at  p.  154. 

In  this  case,  however,  as  already  stated,  it  was  not  a 
reference  under  the  Judicature  Act,  but  a submission  to 
arbitration,  and  the  certificate  for  entry  of  judgment 
given  by  the  arbitrator  is  in  the  nature  of  an  award  as 
between  the  parties,  and  cannot  be  treated  as  a referee’s 
report. 

The  arbitrator  had  no  authority  to  deal  with  the  costs 
of  the  action,  but  I think  the  learned  Master  erred  in  not 
directing  the  defendant’s  costs  of  moving  to  set  aside  so 
much  of  the  judgment  as  allowed  the  plaintiff  his  costs  on 
the  order  of  the  County  Court  Judge,  to  be  set  off  against 
the  plaintiff’s  judgment.  The  equitable  view  is  the  one 
which  should  prevail:  McCarthy  v.  Cooyer,  12  P.  It.  125. 

I think  the  proper  order  to  make  will  be  to  allow  the 
appeal  against  so  much  of  the  learned  Master’s  order  as 
orders  the  payment  by  the  plaintiff  to  the  defendant  of 
the  costs  of  the  application  to  set  aside  that  portion  of 
the  judgment  which  relates  to  costs,  and  to  dismiss  the 
plaintiff’s  motion.  No  costs  to  either  party  on  these 
motions. 

[After  the  delivery  of  judgment,  counsel  spoke  again  to 
the  question  of  amending  the  indorsement  on  the  record, 
but  no  further  order  or  direction  was  made.] 
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McPherson  y.  Wilson. 

County  Court  appeal — Order  in  Chambers  striking  out  jury  notice — R.  S.  0. 
ch.  J7,  sec.  J$. 

The  right  or  claim  mentioned  in  sec.  42  of  the  County  Courts  Act,  R.  S. 
0.  ch.  47,  is  that  which  forms  the  subject  of  the  action,  not  the  right 
to  take  any  particular  step  in  the  course  of  the  action  ; and  an  order 
made  in  Chambers  in  a County  Court  action  striking  out  a jury  notice 
is  not  an  order  finally  disposing  of  a right  or  claim  within  the  meaning 
of  the  section,  but  is  in  its  nature  at  interlocutory  order,  and  not 
appealable. 

[January  14,  1890. — Osier , J.  A.] 

Motion  by  the  plaintiff  to  quash  the  defendant’s  appeal 
from  an  order  in  Chambers  made  by  the  Judge  of  the 
County  Court  of  the  county  of  Middlesex,  in  an  action  in 
that  Court,  upon  the  application  of  the  plaintiff,  setting 
aside  the  notice  for  a jury  given  by  the  defendant,  and 
directing  that  the  action  be  tried  and  the  damages  assessed 
without  a jury. 

This  order  was  made  after  the  action  had  been  once 
tried,  and  a verdict  rendered  for  the  plaintiff,  which  was 
set  aside  on  appeal  to  the  Court  of  Appeal,  and  a new  trial 
ordered.  The  judgment  of  the  Court  of  Appeal  is  reported 
15  A.  R.  294. 

The  case  being  about  to  come  on  for  a second  trial,  the 
Judge  struck  out  the  jury  notice,  and  the  defendant  lodged 
a second  appeal  to  the  Court  of  Appeal. 

The  motion  to  quash  was  made  upon  the  ground  that  no 
appeal  lies  from  an  order  striking  out  a jury  notice,  and 
was  argued  before  Osler,  J.  A.,  in  Chambers  on  the  13th 
January,  1890. 

Aylesivorth , for  the  motion. 

G.  W.  Marsh , contra. 

Judgment  was  delivered  on  the  following  day. 

Osler,  J.  A. — This  is  a motion  to  quash  the  appeal  on 
the  ground  that  no  appeal  lies  in  the  particular  case.  It  is 
an  appeal  from  an  order  in  Chambers  by  the  learned  Judge 
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of  the  County  Court  of  the  county  of  Middlesex,  striking 
out  a notice  for  trial  by  jury  given  by  the  defendant. 

The  defendant  appeals,  contending  that  an  appeal  lies 
under  sec.  42  * of  the  County  Courts  Act,  R.  S.  0.  ch.  47,  as 
the  order  is  one  which  is  in  its  nature  final  and  not  inter- 
locutory, and  finally  disposes  of  a right  or  claim — viz.,  the 
defendant’s  right  to  a trial  by  jury. 

I have  no  doubt  that  an  appeal  does  not  lie  in  this  case. 
The  right  to  a jury  is  given  by  the  Judicature  Act,  R.  S.  0. 
ch.  44,  sec.  79,  but  this  is  subject  to  the  provisions  of  sec. 
80,  by  which  the  Judge  is  empowered  by  an  order  made 
before  the  trial  to  direct  that  the  action  shall  be  tried 
without  a jury,  notwithstanding  that  the  party  may  have 
given  notice  for  a jury.  The  right  or  claim  mentioned  in 
sec.  42  of  the  County  Courts  Act  is  that  which  forms 
the  subject  of  the  action,  not  the  right  to  take  any  partic- 
ular piece  of  procedure  in  the  course  of  the  action.  Such  an 
order  as  this  is,  in  my  judgment,  purely  an  interlocutory 
order,  and  as  such  is  not  the  subject  of  an  appeal  to  this 
Court  under  sec.  42.  I can  see  no  difference  in  principle 
between  this  case  and  that  of  Armstrong  v.  Black,  a County 
Court  appeal  which  came  before  this  Court  some  years 
ago,  (14t,h  October,  1884,)  in  which  we  held  that  an  order 
refusing  to  discharge  a defendant  who  had  been  arrested 
upon  a ca.  re.  was  not  appealable. 

The  appeal  must,  therefore,  be  quashed,  and  I think  with 
the  usual  result  as  to  costs. 


*42.  An  appeal  shall  also  lie  to  the  Court  of  Appeal  * * from  every  J 

decision  or  order  made  in  any  cause  or  matter  disposing  of  any  right  or  j 
claim,  provided  always  that  the  decision  or  order  is  in  its  nature  final,  I 
and  not  merely  interlocutory. 
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Mead  v.  Township  of  Etobicoke  and  Grand  Trunk 
Railway  Company. 


Indemnity  —Question  between  co-defendants — Order  directing  determination 
of — Application  for,  after  judgment — Con.  Rule  328. 

The  plaintiff  sued  a municipal  corporation  and  a railway  company  for 
damages  ; the  corporation  in  their  statement  of  defence  claimed  in 
demnity  or  relief  over  against  the  company,  but  the  company  did  not 
answer  the  pleading,  and  no  order  was  made  or  applied  for  before  or  at 
the  trial  to  have  the  questioned  determined  ; judgment  was  given  for 
the  plaintiff  against  the  corporation,  but  nothing  was  decided  either  in 
favour  of  or  against  the  company. 

After  the  judgment  had  been  affirmed  by  a Divisional  Court  the  corpora- 
tion applied  to  the  trial  Judge  for  an  order  under  Rule  328  to  have  the 
question  between  them  and  the  company  determined. 

Quaere,  whether  there  was  power  under  the  Rules  to  make  the  order ; and 
Held,  that,  if  there  was  power,  it  would  not  be  a wise  exercise  of  discre- 
tion to  make  it  ; for  new  pleadings  and  a new  trial  would  be  necessary, 
and  it  would  be  better  that  a fresh  action  should  be  brought  than  that 
the  plaintiff  should  be  Jtept  before  the  Court  while  the  defendants 
settled  their  dispute. 

[February  5,  1890. — Rose,  J.] 

This  was  an  action  for  damages  for  injuries  sustained 
by  the  plaintiff  owing  to  the  defective  condition  of  the 
approaches  to  a bridge,  by  means  of  which  the  defendants 
the  Grand  Trunk  Railway  Company  carried  a highway  in 
the  township  of  Etobicoke  over  their  railway.  The  state- 
ment of  claim  alleged  that  it  was  the  duty  of  the  defen- 
dants the  corporation  of  the  township  of  Etobicoke  and 
of  the  defendants  the  Grand  Trunk  Railway  Company  to 
keep  the  bridge,  embankments,  and  approaches  in  proper 
repair  and  properly  protected,  but  that  both  of  the  defen- 
dants neglected  to  do  so.  The  defendants  the  township 
of  Etobicoke  in  their  statement  of  defence  claimed  by 
way  of  cross-relief  against  their  co-defendants  that  if  the 
plaintiff  was  held  entitled  to  recover  damages,  then  their 
co-defendants  might  be  ordered  to  indemnify  and  save 
them  harmless  of  and  from  all  such  damages,  and  of  and 
from  all  costs  of  the  action,  and  of  and  from  all  other 
costs,  damages,  and  expenses  in  connection  with  the  mat- 
ters in  question.  The  defendants  the  Grand  Trunk  Rail- 
way Company  did  not  make  any  answer  to  this  claim  for 
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cross-relief,  and  no  order  was  made  or  applied  for  before 
or  at  the  trial  to  have  the  question  of  the  liability  of  the 
railway  company  to  the  township  corporation  determined. 

The  action  was  tried  before  Rose,  J.,  and  a jury,  who 
answered  questions  in  favour  of  the  plaintiff,  and  assessed 
his  damages  at  $1,500. 

The  trial  Judge  gave  judgment  in  favour  of  the  plain- 
tiff against  the  defendants  the  township  of  Etobicoke, 
saying : 

“ I have  not  on  this  record  to  determine  the  ques- 
tion of  the  liability  of  the  railway  company  to  the  muni- 
cipal corporation,  nor  indeed  the  liability  of  the  company 
to  the  plaintiff,  as  the  plaintiff  does  not  ask  for  any  judg- 
ment as  to  the  liability  of  the  company  in  the  event  of 
my  determining  that  the  corporation  is  liable.  The  cor- 
poration has  not  taken  the  necessary  steps  to  have 
tried  its  rights  over  against  the  company,  but  upon 
application  I will  make  such  order  as  may  appear  just,  to 
enable  the  defendants  to  have  such  question  determined.’’ 

The  defendants  the  township  of  Etobicoke  moved  be- 
fore a Divisional  Court  to  set  aside  the  findings  and  the 
judgment  of  the  trial  Judge,  which  motion  was  dismissed 
with  costs.  The  judgments  of  the  trial  Judge  and  the 
Divisional  Court  are  reported  in  18  0.  R.  p.  438. 

After  judgment  had  been  given  by  the  Divisional  Court, 
the  defendants  the  township  of  Etobicoke  moved  before 
Rose,  J.,  (the  trial  Judge,)  for  an  order  under  Con.  Rule 
328,  “ for  having  determined  the  question  of  the  liability’’ 
of  the  defendants  the  Grand  Trunk  Railway  Company  to 
the  applicants. 

The  motion  was  argued  on  the  1st  February,  1890. 

McMichael , Q.  C.,  for  the  applicants. 

McCarthy , Q.  C.,  for  the  Grand  Trunk  Railway  Com- 
pany. 

Judgment  was  delivered  on  the  5th  February,  1890. 
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Rose,  J. — The  history  of  this  case  is  to  be  found  in  my 
judgment  at  the  trial,  and  the  judgment  of  the  Queen’s 
Bench  Division  affirming  the  same. 

The  township  corporation  now  moves  for  an  order  under 
Rule  328,  to  have  determined  the  question  of  the  lia- 
bility of  the  company  to  the  corporation  for  relief  over 
or  indemnity. 

As  no  order  was  made  either  before  or  at  the  trial,  and 
as  the  trial  was  not  postponed,  but  concluded  so  far  as  the 
plaintiff  is  concerned,  i.e.,  by  judgment  in  his  favour  against 
the  corporation,  and  by  his  not  asking  for  judgment  against 
the  company,  and  the  company  not  asking  for  judgment  as 
against  the  plaintiff',  it  seems  to  me  doubtful  whether  under 
the  Rules  I have  power  or  jurisdiction  to  make  the  order. 
See  the  cases  cited  by  Mr.  McCarthy — viz.,  Tritton  v. 
Bankart,  56  L.  J.  Ch.  629 ; 56  L.  T.  N.  S.  306  ; Bagot  v. 
Easton,  11  Ch.  D.  392  ; Birmingham  v.  London  and 
North-  Western R.  IT. Co., 55  L.  T.  N.  S4  699;  Wilson’s  Judica- 
ture Acts,  7th  ed.,  189-93 ; Gaister  v.  Chapman,  W.  N.  1884r 
p.  31 ; Rich  v.  Darret , 28  Sol.  J.  513. 

And  if  I have  the  power,  I do  not  think  it  would  be  a 
wise  exercise  of  discretion  to  make  such  an  order  at  this 
stage  ; for,  either  new  pleadings  as  between  the  defendants 
would  have  to  be  delivered  ; or  if  the  present  pleadings  of 
the  corporation  be  allowed  as  sufficient,  the  company 
would  deliver  pleadings  in  answer,  and  a trial  of  the  issues 
raised  would  be  necessary.  But  little  advantage  would 
thus  be  had  over  entirely  new  proceedings  in  a fresh 
action  ; and,  so  far  as  has  been  shewn,  every  defence 
available  in  a fresh  action  would  be  open  to  the  company 
in  proceedings  under  the  order  asked  for.  As  the  plaintiff 
has  nothing  to  do  with  the  dispute  between  the  defend- 
ants, I see  iio  reason  for  retaining  him  before  the  Court 
while  such  dispute  is  being  settled. 

The  learned  Doctor  McMichael  also  urged  that  it  was 
iny  duty  under  Rule  324  to  decide  the  question  of  the 
liability  of  the  company  to  the  plaintiff'  at  the  co-defen- 
dant’s request. 
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This  could  be  only  on  one  of  two  grounds : 

1.  That  such  defendant  company  was  alone  liable,  and 
that  judgment  should  have  been  given  against  it,  and  not 
against  the  corporation.  But  this  has  been  determined  so 
far  as  I am  concerned. 

2.  That  the  corporation  is  entitled  to  relief  over  against 
the  company  ; and  this,  I have  just  determined,  the  corpor- 
ation is  not  entitled  to  have  decided  in  this  action. 

Nothing  was  asked  by  the  corporation  under  the  Muni- 
cipal Act,  ch.  184,  sec.  531,  and  I have  not,  therefore,  con- 
sidered its  effect. 

The  motion  must  be  dismissed  with  costs. 


Denham  v.  Gooch  et  al. 

Dismissing  action — Non-attendance  oj  plaintiff  for  examination — Unmer- 
itorious  action— -Security  for  costs — Former  action  for  same  cause  by 
another  plaintiff \ 

Upon  a motion  to  dismiss  the  action  for  the  plaintiff’s  non-attendance  to 
be  examined  for  discovery  pursuant  to  appointment,  the  plaintiff 
offered  to  submit  herself  for  examination  at  any  time  at  her  own 
expense.  The  Master  in  Chambers,  nevertheless,  dismissed  the  action 
with  costs,  the  plaintiff’s  claim  not  being,  in  his  opinion,  an  honest  or 
fair  one. 

The  plaintiff  sued  as  lessee  from  her  brother  of  certain  goods,  for  damages 
for  illegal  distress.  An  action  had  been  previously  brought  by  her 
brother  in  respect  of  the  same  distress  against  the  same  defendant,  and 
had  been  dismissed. 

Semble,  that  under  these  circumstances  security  for  costs  might  be 
ordered. 

[February  4,  1800.  — The  Master  in  Chambers.'] 

This  was  a motion  by  the  defendant  Gooch  to  dismiss  j 
the  action  for  the  plaintiff’s  contempt  of  Court  in  neg~  j 
lecting  and  refusing  to  attend  for  examination  for  discovery 
pursuant  to  subpoena  and  appointment,  and  also  for 
security  for  costs  on  the  ground  that  the  issues  in  this  I 
action  had  been  tried  in  a former  action  in  the  County  j 
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Court  of  York,  in  which  the  applicant  was  a defendant, 
and  disposed  of  adversely  to  the  plaintiff’s  claim. 

The  former  action  was  by  George  Denham,  the  plaintiff’s 
brother,  for  damages  for  illegal  distress,  and  this  action 
was  by  the  plaintiff,  as  lessee  from  her  brother  of  the  goods 
seized,  for  damages  in  respect  of  the  same  seizure. 

The  only  answer  to  the  motion  was  that  the  plaintiff 
was  ready  to  submit  herself  at  any  time  for  examination 
at  her  own  expense. 

The  motion  was  argued  on  the  3rd  February,  1890,, 
before  the  Master  in*  Chambers. 

H.  H.  Macrae , for  the  motion. 

A.  W.  Bark,  contra. 

Judgment  was  delivered  on  the  4th  February,  1890'. 

The  Master  in  Chambers. — I have  looked  somewhat; 
into  both  the  points. 

I think  that  security  for  costs  might  be  ordered.  I refer 
to  Elliott  v..  Pinkerton,  4 P.  R.  86  ; Cole  on  Ejectment,  77- 
8.  This  title  of  the  plaintiff  to  the  goods  has  already 
been  decided  against  her  contention,  in  an  action  by  her 
brother,  from  whom  she  claims. 

However,  there  is  a reason  which  the  defendant  has  a 
right  to  insist  on  for  dismissing  this  suit — plaintiff’s  non- 
attendance  at  her  appointed  examination. 

If  there  was  any  reason  to  suppose  that  the  plaintiff  had 
any  honest  or  fair  claim,  I would  allow  her  a further 
opportunity  for  attending  to  be  examined. 

But  it  is  not  so.  I should  be  merely  allowing  her  to 
have  a further  opportunity  to  harass  and  annoy  the  defen- 
dant by  any  indulgence  that  was  extended.  So  I dismiss, 
her  suit  with  costs,  as  against  defendant  Gooch. 
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Melbourne  v.  City  of  Toronto  et  al. 


Costs — Defendants  severing — Partnership— Dissolution  before  action. 

In  an  action  against  a municipal  corporation  for  injury  to-  a drain,  the  cor- 
poration caused  the  two  contractors  who  had  constructed  the  drain  and 
the  assignee  of  one  of  them  to  be  made  defendants.  The  two  contrac- 
tors were  partners  at  the  time  of  the  construction  of  the  drain  but  had 
dissolved  partnership  before  the  action  was  begun.  One  partner 
appeared  and  defended  by  one  solicitor,  and  the  other  and  his  assignee 
iby  another  solicitor.  Judgment  was  given  dismissing  the  claim  of  the 
.corporation  against  the  added  defendants  with  costs,  but  they  were  not 
iby  the  judgment  limited  to  one  set  of  eosts. 

field,  that  there  was  no  “law  of  the  Court”  which,  under  the  circum- 
stances of  this  case,  justified  the  taxing  officer  in  refusing  to  allow  more 
than  one  set  of  costs  to  the  added  defendants. 

(Rule  1202  considered. 


[January  10,  1890. — Armour , C.  J.] 

This  was  -an  appeal  by  the  defendants  Rose  and  Towns- 
end from  a decision  of  the  Master  in  Chambers,  (upon  an 
appeal  pending  the  taxation,  under  Con.  Rule  854),  affirm- 
ing the  ruling  of  one  of  the  taxing  officers  at  Toronto, 
upon  the  taxation  of  the  costs  of  the  defendants  King, 
Rose,  and  Townsend,  against  the  defendants  the  city  of 
Toronto,  that  one  set  of  costs  only  should  be  taxed  to  the 
three  defendants  King,  Rose,  and  Townsend.  The  facts 
appear  in  the  judgment. 


The  appeal  was  argued  before  Armour,  C.  J.,  in  Cham- 
bers on  the  7th  January,  1890. 

C.  Millar , for  the  appellants. 

G.  R.  W.  Biggar,  for  the  defendants  the  city  of  Toronto, 
the  respondents. 


Judgment  was  delivered  on  the  10th  January,  1890. 

Armour,  C.  J.-— The  plaintiff  brought  his  action  against 
the  city  of  Toronto  for  injury  to  a drain  constructed  by 
him  in  one  of  the  streets  of  the  city,  to  which  he  claimed 
a right  by  prescription.  The  injury  was  caused  by  two 
contractors  with  the  city,  King  and  Rose,  who  were  in 
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partnership  at  the  time,  but  who  had  dissolved  partnership 
before  this  action  was  commenced,  and  one  of  whom  had 
made  an  assignment  to  one  Townsend.  The  injury  was  so 
caused  by  the  contractors  in  the  necessary  carrying  out  of 
their  contract.  The  city  caused  King,  Rose,  and  Townsend 
to  be  made  parties  defendant  under  the  provisions  of  R.  S 
0.  ch.  184,  sec.  531,  sub-sec.  4.  King  appeared  and  defend- 
ed by  one  solicitor,  and  Rose  and  his  assignee  Townsend 
appeared  and  defended  by  another  solicitor.  The  cause 
was  tried  by  Rose,  J.,  who  directed  judgment  to  be 
entered  for  the  defendants  the  city  of  Toronto  dismissing 
the  plaintiff’s  action  with  costs ; and  for  the  defendants 
the  contractors  dismissing  the  claim  of  the  city  against 
them  with  costs. 

The  taxing  officer  refused  to  tax  more  than  one  set  of 
costs  to  the  contractors,  and  the  Master  in  Chambers  up- 
held his  ruling,  and  this  appeal  was  brought. 

The  taxing  officer  in  refusing  to  tax  more  than  one  set 
of  costs,  assumed  to  act  upon  the  first  branch  of  Con. 
Rule  1202,  which  provides  that,  “ Where  two  or  more 
defendants  defend  by  different  solicitors  under  circum- 
stances that  by  the  law  of  the  Court  entitle  them  to  but  one 
set  of  costs,  the  taxing  officer,  without  any  special  order 
from  the  Court,  is  to  allow  but  one  set  of  costs.”  This  first 
appeared  as  an  original  order  in  the  General  Orders  of  the 
Court  of  Chancery,  promulgated  on  the  1st  April,  1867 
and  there  was  not  then  any  corresponding  order  in  the 
Court  of  Chancery  in  England,  and  there  is  no  such  ordex, 
in  the  orders  of  the  Supreme  Court  of  Judicature  in  Eng- 
land. 

The  expression,  “ the  Jaw  of  the  Court,”  was  probably 
used  in  the  order  of  the  1st  April,  1867,  as  meaning  the 
practice  of  the  Court ; and  as  the  Court  of  Chancery  had 
discretion  over  the  costs,  the  practice  of  the  Court  was 
really  the  discretion  of  the  Court  continued  to  be  exercised 
ln  the  same  way  under  like  circumstances. 

But  the  circumstances  of  one  case  being  generally  unlike 
the  circumstances  of  another,  and  the  discretion  of  the 
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Court  being  exercised  according  to  the  circumstances  of  the 
case,  it.  was  only  in  cases  in  which  the  circumstances  were 
alike  that  a settled  practice  obtained,  and  even  in  such 
cases  the  practice,  being  founded  on  discretion,  was  variable. 

Accordingly,  I find  the  Master  of  the  Rolls  in  Greedy  v. 
Lavender , 11  Beav.  417,  saying:  “ Parties  in  the  same 
interest  ought  to  join  in  their  defence ; but  it  is  found 
almost  impossible  to  lay  down  any  rule  to  punish  parties 
who  do  not  join  in  their  defence.  The  protection  of  the 
suitor  is  in  the  discretion  and  honour  of  counsel  and  soli- 
citors. There  are  such  shades  of  difference — such  nice 
distinctions,  that  the  Court  can  seldom  come  to  a satisfac- 
tory conclusion.  When  the  point  has  been  brought  before 
me,  I have  experienced  great  difficulty  in  punishing  per- 
sons for  not  joining  somebody  else  in  their  defence.”  Reade 
v.  Sparkes,  1 Molloy  8. 

Trustees  or  executors  severing  in  their  defence  were 
generally  allowed  only  one  set  of  costs  without  some 
special  reason;  and  the  same  rule  was  applied  to  mortgagor 
and  mortgagee,  to  husband  and  wife,  to  trustee  and  cestui 
que  trust,  and  to  bankrupt  and  assignee,  and  to  some  other 
cases  ; but  it  is  doubtful  if  there  was  any  settled  practice 
which  could  be  called  “the  law  of  the  Court,”  applicable  to 
any  but  persons  standing  in  a fiduciary  position.  See 
Boswell  v.  Coalcs,  36  Ch.  D.  444. 

It  was  contended  that  this  practice  or  Jaw  of  the 
Court  was  applicable  also  to  partners ; and  Bull  v.  West 
London  School  District  Board,  Weekly  Notes  of  1876,  p. 
209  ; S.  G.,  34  L.  T.  N.  S.  674,  was  relied  on ; but  in  that 
case  the  partners  who  answered  separately  were  partners 
when  the  suit  was  brought,  and  when  their  answers  were 
put  in,  and  at  the  hearing  the  Vice-Chancellor,  in  the 
exercise  of  his  discretion,  allowed  them  only  one  set  of 
costs  ; but  in  this  case,  the  partners  had  ceased  to  be  part- 
ners before  the  suit  was  brought,  and  one  of  them  had 
assigned  his  estate  to  an  assignee  for  the  benefit  of  his 
creditors. 
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The  learned  Judge  who  tried  this  cause  could,  no  doubt, 
have,  in  his  discretion,  allowed  to  the  contractors  only  one 
set  of  costs,  but  he  exercised  no  such  discretion ; and  I am 
aware  of  no  law  of  the  Court  which,  under  the  circum- 
stances of  this  case,  entitled  the  contractors  to  but  one  set 
of  costs. 

I think  it  unfortunate  that  the  Order  under  consideration 
was  imported  into  the  Consolidated  Orders,  and  if  it  had 
not,  it  would  then  have  been  left  to  the  trial  Judge  who 
heard  the  case  to  say  whether  one  set  of  costs  or  two 
should  be  allowed. 

If  the  learned  Judge  had  been  applied  to  at  the  trial,  he 
would  have  disposed  of  the  question  more  fitly  and  con- 
veniently than  it  could  be  disposed  of  elsewhere. 

I think  the  appeal  should  be  allowed  with  costs. 
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Milligan  v.  Sills. 


Venue — Change  of — Preponderance  of  convenience — County  Court  action — 
Appeal  from  Master  in  Chambers — Rule  1260 — Appeal  to  Divisional 
Court. 

Upon  motion  to  change  the  venue  from  Toronto  to  Napanee  in  a County 
Court  action,  brought  to  recover  $100  damages  for  breach  of  a con- 
tract by  the  defendant  to  sell  a horse  to  the  plaintiff,  it  appeared  that 
the  defendant  resided  in  the  county  of  Lennox  and  Addington  and  the 
plaintiff  in  Toronto,  and  that  all  the  witnesses  on  both  sides  resided  in 
Lennox  and  Addington  except  the  plaintiff  himself  and  one  other  in 
Toronto.  The  defendant  swore  that  he  required  eleven  witnesses  at  the 
trial.  It  was  not  clear  where  the  cause  of  action  arose,  but  the  breach 
was  probably  where  the  defendant  resided.  The  Master  in  Chambers 
refused  to  change  the  venue. 

Held , by  Rose,  J. , in  Chambers,  that  there  was  a very  great  preponder- 
ance of  convenience  in  favour  of  having  the  action  tried  at  Napanee, 
and  the  venue  was  accordingly  changed. 

Held , also,  by  Rose,  J.,  that  an  appeal  lay  to  a Judge  in  Chambers  from 
an  order  of  the  Master  in  Chambers  under  Rule  1260. 

Held , by  the  Divisional  Court,  upon  appeal,  that  the  venue  was  properly 
changed  to  Napanee  ; and  that,  even  if  an  appeal  did  not  lie  from  the 
Master  in  Chambers  to  a Judge  in  Chambers,  the  latter  had  the  right  as 
upon  a substantive  application  to  make  the  order  which  the  Master 
refused. 

As  the  appeal  to  the  Divisional  Court  was  dismissed  upon  the  merits,  no 
opinion  was  expressed  as  to  whether  such  appeal  lay. 

[ J anuary  27 , 1890.  — Rose , J.  ] 

[February  5,  1890. — The  Queen's  Bench  Division .] 

This  was  an  appeal  by  the  defendant  from  an  order  of 
the  Master  in  Chambers  changing  the  venue  in  an  action 
in  the  County  Court  of  the  county  of  York,  from  Toronto 
to  Napanee. 

The  action  was  brought  to  recover  $100  damages  for 
breach  of  a contract  for  the  sale  by  the  defendant  to  the 
plaintiff  of  a horse.  The  facts  appear  in  the  judgment 
of  Rose,  J.t 

The  appeal  was  argued  before  Rose,  J.,  in  Chambers  on 
the  25th  January,  1890. 

Aylesworth,  for  the  appeal. 

Hilton , contra,  also  objected  that  no  appeal  lay. 


The  following  cases  were  referred  to  by  counsel : Walton 
v.  Wideman,  10  P.  R.  228;  Boss  v.  Canadian  Pacific  R . 
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W.  Co.,  12  P.  R.  220  ; Nicholson  v.  Linton,  ib.  223 ; Greey 
v.  Siddall , ib.  557  ; Arpin  v.  Grwinane,  ib.  364 ; Brigham 
v.  McKenzie , 10  P.  R 406. 

Judgment  was  delivered  on  the  27th  January,  1890. 

Rose,  J. — The  defendant  resides  in  Lennox  and  Adding- 
ton ; the  plaintiff  in  Toronto.  It  is  difficult  to  say  on  the 
material  where  the  cause  of  action  arose.  The  breach 
probably  was  in  Lennox  and  Addington. 

The  defendant  swears  to  eleven  witnesses.  I do  not 
know  that  I can  quite  make  out  how  he  can  utilize  so 
many,  but  I believe  that  all  he  has  live  in  his  vicinity. 

The  plaintiff  has,  besides  himself,  possibly  one  witness  in 
Toronto,  and  must  have  in  Lennox  and  Addington,  so  far 
as  appears,  such  witnesses  as  he  requires  to  prove  his 
damages. 

His  silence  on  this  point,  although  explanation  was  chal- 
lenged in  the  defendant’s  affidavit,  is  a matter  of  comment. 
The  claim  is  small — viz.,  $100. 

I think  there  is  a very  great  preponderance  of  con- 
venience in  favor  of  having  the  cause  tried  in  Lennox  and 
Addington,  and  that  to  refuse  the  defendant’s  motion  will 
be  unjust,  putting  him  to  very  heavy  expense  (in  propor- 
tion to  the  amount  involved)  in  preparing  for  trial,  when 
the  trial  may  be  had  in  his  own  county  at  a comparatively 
small  expense. 

I think  the  appeal  must  be  allowed  with  costs  to  the 
defendant  in  any  event. 

Mr.  Hilton  objected  that  there  was  no  appeal  from  the 
Master,  he  deriving  his  jurisdiction  under  Rule  1260  ; but 
a reading  of  the  judgment  in  Brigham  v.  McKenzie , 10 
P.  R.  406,  and  a comparison  of  the  section  of  the  Act  then 
in  force  with  Rule  1260,  reading  also  Rule  846,  will  shew 
that  this  objection  is  not  tenable. 

The  plaintiff  appealed  from  the  decision  of  Rose,  J.,  to 
the  Divisional  Court  of  the  Queen’s  Bench  Division,  and 
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the  appeal  came  on  for  argument  before  Armour,.  C.  J., 
and  Falconbridge,  J.,  on  the  5th  February,  1890. 

Hilton,  for  the  appeal.  Rose,  J.,  had  no  power  to  make 
the  order ; he  is  a Judge  of  co-ordinate  jurisdiction  with 
the  Master  in  Chambers  under  Con.  Rule  1260,  and  had 
no  power  to  entertain  an  appeal ; he  made  an  order  he 
had  no  power  to  make,  and  this  Court  should  set  it  aside ; 
the  plaintiff  has  no  other  redress.  The  order  is  wrong  on 
the  merits.  The  venue  should  be  left  at  Toronto. 

Aylesworth,  for  the  defendant.  Even  if  the  Judge  had 
no  power  to  entertain  an  appeal,  what  he  did  here  was  to 
make  an  order  changing  the  venue,  which  he  had  power  to 
do  under  Con.  Rule  1260.  The  fact  that  the  application 
had  been  previously  made  to  and  refused  by  the  Master  in 
Chambers  is  immaterial,  as  long  as  it  was  not  concealed : 
Bank  of  Hamilton  v.  Baine , 12  P.  R.  439.  The  order 
should  not  be  interfered  with,  more  especially  as  it  is  right 
on  the  merits.  An  appeal  does  not  lie  to  the  Divisional 
Court. 

Armour,  C.  J.,  stopped  counsel  and  said  that,  without 
determining  as  to  the  jurisdiction  of  this  Court  to  enter- 
tain an  appeal,  the  Court  was  of  opinion  that  the  order 
was  right,  and  that  Rose,  J.,  had  a right  to  make  it.  The 
fact  that  the  application  to  him  was  by  way  of  appeal,  and 
not  for  a substantive  order,  made  no  difference,  because 
although  it  came  to  him  by  way  of  appeal  he  could  treat 
it  as  a substantive  motion.  As  the  Court  ‘ agreed  that  the 
action  could  be  best  tried  at  Napanee,  there  was  no  neces- 
sity for  determining  the  question  of  jurisdiction. 

Appeal  dismissed.  Costs  in  the  cause. 
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Central  Press  Association  v.  American  Press 
Association. 

Discovery — Examination  of  officer  of  company — Befusal  to  attend — Motion 
to  strike  out  company's  defence. 

There  is  no  power  to  strike  out  the  defence  of  an  incorporated  company 

for  the  refusal  of  an  officer  to  attend  for  examination  for  discovery* 

although  the  officer  resides  out  of  the  jurisdiction. 

Badgerow  v.  Grand  Trunk  JR.  W.  Co.,  13  P.  R.  132,  approved. 

[February  18,  1890 .—Falconbridge,  J.] 

An  appeal  by  the  plaintiff  from  an  order  of  the  Master  in 
Chambers  dismissing  an  application  of  the  plaintiff  to  strike 
out  the  defence  of  the  defendants  for  the  refusal  of  their 
president  to  attend  for  examination  for  discovery.  The 
president  lived  out  of  the  jurisdiction. 

McCrimmon , for  the  plaintiff,  referred  to  Con.  Rules 
499,520,  648,  and  933,  and  submitted  that  as  none  of  these 
Rules  nor  any  Rule  expressly  authorized  the  order  sought, 
and  as  the  plaintiffs  could  not  enforce  an  order  for  the 
committal  of  the  defendants’  president  under  Rule  933,  he 
being  out  of  the  jurisdiction,  some  relief  should  be  afforded 
to  the  plaintiffs  under  the  general  powers  and  practice  of 
the  Court. 

G.  J.  Holman,  for  the  defendants,  referred  to  Badgerow 
v.  Grand  Trunk  R.  W.  Co.,  13  P.  R.  132. 

Falconbridge,  J. — I do  not  think  there  is  any  practice 
authorizing  the  order  asked  for.  The  provision  for  strik- 
ing out  the  defence  for  such  default  as  is  shewn  here  is  a 
comparatively  new  one,  and  as  there  is  no  provision  made 
for  striking  out  the  defence  of  a corporation  where  an 
officer  makes  default,  I think  the  omission  is  intentional,, 
and  that  there  is  no  power  to  make  the  order,  as  was  held 
in  Badgerow  v.  Grand  Trunk  R.  W.  Co. 

Appeal  dismissed  with  costs  to  the  defendants  in  any 
event. 
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Payne  v.  Newberry. 

Costs — Security  for  — Motion  for  judgment  under  Rule  739  — Rule  1251. 

Since  the  passing  of  Rule  1251,  the  practice  sanctioned  by  Doer  v.  Rand, 
10  P.  R.  165,  and  Anglo-American  Casings  Co.  v.  Rowlin,  ib.  391,  is  no 
longer  applicable. 

And  where  a plaintiff  against  whom  a prsecipe  order  for  security  for  costs 
had  been  obtained,  moved  to  set  it  aside  and  for  judgment  under  Rule 
739,  without  paying  $50  into  Court  under  Rule  1251,  his  motion  was 
dismissed. 

[February  18,  1890. — Falconbridge,  J.] 

An  appeal  by  the  defendants  from  an  order  of  the  local 
Judge  at  Port  Arthur  setting  aside  a prsecipe  order  for 
security  for  costs,  and  allowing  the  plaintiff  to  sign  judg- 
ment under  Pule  739. 

The  action  was  brought  upon  a foreign  judgment,  and  it 
appeared  by  the  indorsement  on  the  writ  of  summons  that 
the  plaintiff  resided  out  of  the  jurisdiction. 

The  defendant  obtained  the  prsecipe  order  under  Con. 
Rule  1242,  and  the  plaintiff  moved  to  set  it  aside,  and  for 
judgment  without  paying  any  money  into  Court,  and  the 
local  Judge  made  the  order. 

Con.  Rule  1251  "provides  that  “ Where  an  action  is 
brought  by  a foreign  plaintiff  liable  to  give  security  for 
costs,  who  indorses  his  writ  of  summons  with  particulars  of 
his  claim  in  suchamanner  that, upon  motion  under  Rule  739, 
an  order  allowing  him  to  sign  judgment  might  be  made, 
he  may,  on  being  served  with  an  order  for  security  for 
cost*,  pay  into  Court  the  sum  of  $50,  as  a partial  com- 
pliance with  such  order,  and  thereupon  he  shall  be  at 
liberty  to  proceed  with  a motion  for  judgment  under  Rule 
739,  but  the  order  for  security  shall,  nevertheless,  in  all 
other  respects,  have  its  full  operation  and  effect.” 


The  appeal  was  argued  before  Falconbridge,  J.,  in 
Chambers  on  the  18th  February,  1890. 

Douglas  Armour,  for  the  defendant.  The  plaintiff,  not 
having  complied  with  Rule  1251,  was  not  in  a position  to 
move  for  judgment.  That  Rule  points  out  the  way  the 
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plaintiff  should  proceed,  and  it  is  not  open  to  him  to  pro- 
ceed in  another  way. 

E.  Taylour  English , for  the  plaintiff.  The  local  Judge 
had  a discretion  to  set  aside  the  order  for  security  for 
costs,  and  was  justified  in  doing  so  and  granting  judgment 
at  the  same  time  by  the  cases  of  Doer  v.  Rand,  10  P.  R. 
165,  and  Anglo-American  Casings  Co.  v.  Bowlin,  ib.  391. 

Armour,  in  reply.  These  cases  are  not  now  applicable, 
and  at  any  rate  there  is  the  decision  of  Cameron,  J.,  in 
Bank  of  Nova  Beotia  v.  La  Roche,  9 P.  It.  503,  which  is  at 
variance  with  them. 

Falconbridge,  J. — It  appears  to  me  that  Con.  Rule 
1251  was  passed  for  the  specific  purpose  of  enabling  a 
plaintiff  to  move  for  judgment  under  Rule  739  when  his 
course  has  been  arrested  by  an  order  for  security  for  costs. 
The  Rule  was  passed  since  the  decisions  cited  by  Mr. 
English,  and  I think  that  as  we  now  have  a special  pro- 
cedure provided  by  a Rule  of  Court,  the  procedure  indi- 
cated by  these  cases  is  no  longer  applicable. 

The  appeal  will  be  allowed,  with  costs  to  the  defendant 
in  any  event. 
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Monk  v.  Benjamin  et  al. 


Parties — Mortgage  action  for  foreclosure — Wife  of  assignee  of  mortgagor — 
Costs — Appeal  from  taxation — Amount  involved. 

The  wife  of  a person  to  whom  the  mortgagor  conveys  his  equity  of  redemp- 
tion is  not  a proper  party  to  an  action  by  the  mortgagee  for  foreclosure. 

Semble,  if  such  person  died  after  judgment  but  before  final  order  of  fore- 
closure, his  widow  would  have  a right  to  redeem  and  might  be  made  a 
party. 

An  appeal  from  taxation  of  costs  was  entertained  in  Chambers  where  the 
amount  involved  was  only  $5.32,  for  the  reason  that  a question  of 
principle  was  involved. 

[February  3,  1890. — Robertson , J.] 


This  was  an  appeal  by  the  plaintiff  from  the  decision 
of  one  of  the  taxing  officers,  upon  taxation  of  the  plain- 
tiff’s costs  of  a mortgage  action,  disallowing  to  the  plain- 
tiff the  costs  ($5.32)  of  making  the  wife  of  the  defendant 
A.  D.  Benjamin  a party  defendant  to  the  action.  After 
judgment  and  reference  to  the  Master  in  Ordinary,  Mrs. 
Benjamin  was  made  a party  by  the  order  of  the  Master  in 
Chambers,  her  husband  being  the  owner  of  the  equity  of 
redemption  by  assignment  from  the  mortgagor. 

The  appeal  was  argued  before  Robertson,  J.,  in  Cham- 
bers on  the  20th  January,  1890. 

J.  C.  Hamilton , for  the  plaintiff,  referred  to  Building 
and  Loan  Ass.  v.  Carswell , 8 P.  R.  73  ; Martindale  v. 
Clarkson,  6 A.  R.  6 ; Calvert  v.  Black , 8 P.  R.  255  ; Smart 
v.  Sorenson,  9 O.  R.  640 ; Re  Hague,  14  0.  R.  660 ; Re 
Croskery,  16  O.  R.  207  ; Re  Hewish,  17  O.  R.  454 ; and  also 
contended  that  as  Mrs.  Benjamin  had  been  made  a party 
by  order  of  the  Master,  not  appealed  against,  the  question 
of  whether  she  was  a proper  party  was  res  judicata. 

R.  A.  Dickson,  for  the  defendants,  objected  that  the 
amount  in  question  was  so  small  that  an  appeal  should  not 
be  entertained,  referring  to  McQueen  v.  McQueen,  2 Cht 
Chamb.  R.  344  ; and  also  cited  Taylor  and  Ewart’s  Judica- 
ture Act,  p.  391,  and  Casner  v.  Haight , 6 O.  R.  451. 
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Judgment  was  delivered  on  the  3rd  February,  1890. 

Robertson,  J. — -The  first  section  of  the  Dower  Act? 
R.  S.  0.  1887  ch.  133,  declares  that  “Where  a husband  dies 
beneficially  entitled  to  any  land  for  an  interest  which 
does  not  entitle  his  widow  to  dower  at  common  law,  and 
such  interest,  whether  wholly  equitable  or  partly  legal  and 
partly  equitable,  is  an  estate  of  inheritance  in  possession 
or  equal  to  an  estate  of  inheritance  in  possession,  (other 
than  an  estate  in  joint  tenancy)  then  his  widow  shall  be 
entitled  to  dower  out  of  the  same  land  ” 

In  Smith  v.  Smith , 3 Gr.  451,  “ A person  equitably 
entitled  to  lanes  (in  this  case  a person  who  had  not 
paid  up  his  purchase  money  or  obtained  a convey- 
ance), created  a mortgage  thereon  containing  a power  of 
sale  in  default  of  payment;  the  power  of  sale  was  not 
exercised  until  after  the  death  of  the  mortgagor ; after- 
wards the  widow  of  the  mortgagor  filed  a bill  against  the 
purchaser  for  dower  in  the  mortgaged  premises.  A demur- 
rer thereto  for  want  of  equity  was  allowed : dower  attach- 
ing only  to  such  equitable  estates  as  the  husband  dies 
seized  of;  the  sale  when  made  having  relation  to  the  time 
of  creating  the  power,  and  thereby  over-reaching  the  title 
to  dowser,  which  had \ in  the  meantime  attached  ” This  is  a 
very  interesting  case,  and  in  my  judgment  affords  a com- 
plete answer  to  the  plaintiff’s  contention.  The  dower  of 
the  wife  in  this  case  is  a creature  of  the  statute,  and  it  is 
limited  to  her  husband  dying  seized  ; he  can  defeat  the 
dower  in  his  life  time  by  conveying  his  estate.  Mrs. 
Benjamin  is  not  in  the  same  position  as  the  wife  of  the 
mortgagor,  (if  he  had  one,)  who  was  entitled  to  dower,  or 
had  an  inchoate  right  thereto,  by  reason  of  her  husband 
being  seized  of  an  estate  of  inheritance  in  fee  simple ; that 
was  so  at  common  law ; after  creating  the  mortgage  in 
which  she  joined  for  the  purpose  of  barring  her  dower 
both  had  the  right  to  redeem — the  wife,  because  of  the 
5th  section  of  the  Dower  Act,  declaring  that  no  bar  of 
dower  contained  in  any  mortgage,  &c.,  shall  operate  to  bar 
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such  dower  to  any  greater  extent  than  shall  be  necessary 
to  give  full  effect  to  the  right  of  the  mortgagee,  &c.  As- 
suming then  that  the  mortgagor  and  his  wife  assigned 
their  equity  of  redemption  to  Benjamin,  he  had  a mere 
equity,  to  which  dower  did  not  attach  unless  he  died  seized, , 
His  equity  by  this  action  is  now  being  foreclosed.  How 
can  it  be  said,  under  such  circumstances,  that  his  wife  has 
any  rights  ? 

At  law  the  dower  attaches  in  the  life  time  of  the  hus- 
band, upon  the  marriage  or  the  acquisition  of  the  property, 
as  the  case  may  be,  and  if  the  mortgage  with  power  of  sale 
be  made  afterwards,  the  dower  over-rides  it;  inequity , the 
dower  not  attaching  until  the  death  of  the  husband , the 
mortgage  has  necessarily  been  made — and  is  in  existence 
at  the  time — when  the  dower  attaches,  and,  therefore,  the 
mortgage  over-rides  the  dower : per  Esten,  V.  C.,  in  Smith 
v.  Smith,  3 Gr.  at  p.  453 

In  this  case  the  mortgagee  is,  before  the  right  to  dower 
has  attached,  exercising  her  right  to  foreclose  his  equity  of 
redemption.  When  that  is  accomplished,  his  equitable 
estate  is  gone  ; it  having  ceased  to  exist  in  his  life  time, 
he,  of  course,  will  not  die  seized ; it  follows  that  his  wife, 
under  such  circumstances,  does  not  come  within  the  1st 
section  of  the  Act. 

If,  after  proceedings  taken  in  the  foreclosure  action,  be- 
tween judgment  and  the  time  for  final  order  of  foreclosure, 
the  husband  should  die,  then  it  is  possible  a question  might 
arise  as  to  whether  the  wife  would  be  entitled  to  redeem. 
I am  inclined  to  think  she  would  ; but  it  would  be  time 
enough  to  make  her  a party  after  that  event,  and  a new 
day  would  then  be  given  in  order  to  allow  her  to  redeem 
if  so  disposed;  but,  until  that  event  happens,  in  my  judg- 
ment she  is  not  a proper  party  to  the  action.  I,  therefore, 
dismiss  the  appeal  with  costs. 

It  is  much  to  be  regretted  that  a case  involving  so  impor- 
tant a question  as  this,  (inasmuch  as  it  has  not  already  been 
decided,)  should  have  been  brought  up  on  an  appeal  in 
Chambers,  on  a question  as  to  whether  the  taxing  officer 
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was  right  in  disallowing  the  insignificant  sum  of  $5.32 
and  had  not  a principle  been  involved,  I certainly  would 
not  have  heard  it ; but,  for  the  reason  that  there  is  such  a 
principle  at  stake,  I have  found  it  incumbent  upon  me  to 
consider  the  matter  in  all  its  bearings  ; and  I have  done  so 
without  much  assistance  at  the  bar ; and  it  would  have 
been  more  satisfactory  had  the  question  been  raised  on 
demurrer  before  the  Court,  where  the  whole  question  could 
have  been  more  satisfactorily  discussed  and  disposed  of. 


Re  Gibson. 

Bond — Solicitor's  for  committee  of  lunatic  as  sureties. 

The  rule  that  the  solicitor  for  a party  will  not  be  accepted  by  the  Court? 

as  a bondsman  for  such  party  is  still  in  force. 

The  rule  was  applied  to  the  case  of  the  committee  of  the  person  and 
estate  of  a lunatic  giving  a bond  for  the  due  performance  of  her  duties 
as  such  committee  and  offering  her  two  solicitors  as  sureties. 

[January  28,  1890. — Robertson , J.] 

This  was  an  appeal  by  the  inspector  of  prisons  and 
public  charities  from  the  ruling  and  certificate  of  the 
Master  at  Ottawa,  to  whom  was  referred  the  proposal  of 
Rachel  Diana  Gibson,  of  the  city  of  Ottawa,  to  be  appointed 
committee  of  the  person  and  estate  of  William  Henry 
Gibson,  declaimed  a lunatic,  approving  of  a bond  in  the  penal 
sum  of  $45,000,  filed  in  her  behalf  for  the  due  performance 
of  her  duties  as  such  committee. 

The  ground  of  appeal  was  that  two  of  the  obligors  were 
the  solicitors  of  the  petitioner  and  committee. 

The  appeal  was  argued  before  Robertson,  J.,  in  Court 
on  the  17th  January,  1890. 

E.  T.  Malone , for  the  appellant,  cited  Beclcitt  v.  Wragg , 
1 Ch.  Chamb.  R*  5 \ Myers  v.  Hutchinson,  2 P.  R.  380 ; 
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Grand  Trunk  R . W.  Go.  v.  Ontario  and  Quebec  R.  W . Co., 
3 C.  L.  T.  173 ; and  R.  S.  0.  1887  ch.  54,  sec.  10,  sub-sec.  4. 

Hoyles , Q.C.,  for  the  petitioner  and  committee,  contra, 
referred  to  Con.  Rule  3,  which.rescinds  all  rules  not  included 
in  the  Consolidated  Rules  of  Practice,  except  those  men- 
tioned in  the  schedule,  and  also  to  Rule  1074,  which  applies 
only  to  bail  to  the  action,  and  to  the  case  of  Shanty  v.  Grand 
Junction  R.  W.  Go.,  not  reported,  but  disposed  of  by  the 
Queen’s  Bench  Division  on  an  appeal  from  the  order  of 
Armour,  J.,  allowing  a bond  in  the  penal  sum  of  $23,000, 
given  by  Mr.  John  Bell,  a solicitor,  and  at  the  time  a 
partner  of  Mr.  Biggar,  who  was  the  solicitor  for  the  defen- 
dant company.  The  bond  was  to  secure  the  amount  of  the 
judgment  signed  in  the  action.  The  appeal  in  that  case 
was  dismissed,  and  counsel  now  contended  that  the  rule 
which  had  hitherto  prevailed  against  solicitors  becoming 
sureties  for  their  clients  was  broken  in  upon,  and  that  now 
there  was  no  reason  why  a solicitor  should  not  become  a 
surety,  except  in  the  case  of  bail  to  the  action. 

Judgment  was  delivered  on  the  28th  January,  1890. 

Robertson,  J. — (after  stating  the  facts  and  arguments 
as  above.)  I have  consulted  with  the  Chief  Justice  of 
Ontario,  who  was  at  the  time  Shanty  v.  Grand  Junction 
R.  W.  Go.  was  disposed  of,  Chief  Justice  of  the  Queen’s 
Bench,  and  I have  also  seen  Chief  Justice  Armour,  who 
granted  the  order  appealed  from,  and  they  both  explain  to 
me  that  there  was  no  intention  to  interfere  with  the  old  rule 
referred  to ; that  there  were  special  circumstances  which 
warranted  the  order  being  made  in  that  case. 

In  my  judgment,  this  disposes  of  the  matter.  I think 
the  old  rule  is  a most  salutary  one,  and  for  the  reasons 
given  by  the  late  Chancellor  Spragge,when  Yice-Chancellor7 
in  Becldtt  v.  Wragg,  it  should  not  be  departed  from,  and  in 
this  matter  there  are  very  cogent  reasons  why  the  solicitors 
of  the  committee  should  not  become  bound  for  the  due 
performance  by  her  of  her  duties  as  such.  The  affairs  of 
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this  unfortunate  lunatic  may  not  be  wound  up  for  a num- 
ber of  years,  and  the  amount  involved  is  very  large,  and 
although  there  is  no  suspicion  cast  upon  the  ability  of  the 
sureties  as  to  sufficiency,  &c.,  that  really  has  nothing  to  do 
with  the  question. 

I therefore  allow  the  appeal,  and  order  the  bond  filed  in 
this  matter  to  be  set  aside.  Costs  of  all  parties  as  between 
solicitor  and  client  to  be  paid  by  the  committee  out  of  the 
estate. 


Danaher  v.  Little. 

Costs — Scale  of — Jurisdiction  of  County  Court — Tittle  to  land’. 

The  plaintiff  by  his  statement  of  claim  alleged  that  he  was  and  had  been; 
for  more  than  six  years  the  owner  of  certain  land,  which  was  unoccu 
pied,  and  claimed  damages  for  timber  cut  by  the  defendant  on  such 
land.  The  defendant  by  his  statement  of  defence  disputed  the  plain- 
tiff’s claim  and  set  up  certain  facts  by  way  of  confession  and  avoidance. 
The  action  was  brought  in  the  High  Court,  but  the  plaintiff  only  re- 
covered $120  damages. 

Held,  that  under  the  pleadings  the  plaintiff  was  obliged  to  prove  his  title 
to  the  land,  and  therefore  the  County  Court  would  have  had  no  juris- 
diction, and  the  costs  should  be  on  the  scale;  of  the  High  Court. 

[February  12,  1890. — The  Queeris  Bench  Division .] 

The  plaintiff  by  his  statement  of  claim  alleged  that  he 
was  and  had  been  for  upwards  of  six.  years  the  owner  of 
the  north-east  quarter  of  lot  290,  north  of  the  Talbot  road, 
in  the  township  of  Maidstone,  and  that  on  the  20th  and  21st 
days  of  January,  1889,  the  defendant  wrongfully  entered 
upon  the  plaintiff’s  said  land,  and  cut  large  quantities  of  oak, 
hickory,  elm,  ash,  balm,  sycamore,  and  other  timber  of  great 
value,  standing  and  growing  upon  said  land,  and  carried 
away  said  timber  and  converted  the  same  to  his  own  use,, 
and  also  cut  and  carried5  away  and?  appropriated  to  his  own. 
use  timber  lying  on  said  land,  the  property  of  the  plain- 
tiff, and  the  plaintiff  claimed?  $5X)0. 

The  defendant  by  his  statement  of  defence  disputed  the 
plaintiff’s  claim,  and  said  that  in  the  month  of  October, 
46 — VOL.  XIH.  O.P.R. 
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A.D.  1880,  he  purchased  all  the  standing  timber  on  the  lot 
mentioned  in  the  plaintiff’s  statement  of  claim,  from  one 
Henry  Pollock,  who  had  the  right  to  sell  the  same  to  the 
defendant,  and  did  so  sell  said  timber  to  him  by  written 
contract,  but  subsequently  conveyed  the  land  to  plaintiff, 
who  then  knew  that  defendant  was  the  owner  of  all  the 
standing  timber  thereon  and  took  the  said  conveyance 
subject  thereto,  and  with  the  said  timber  reserved  for  the 
defendant. 

Upon  this  issue  was  joined. 

The  cause  was  tried  at  the  Spring  Sittings  of  this  Court 
at  Sandwich,  in  April,  1889,  by  Street,  J.,  and  a jury, 
who  found  a verdict  for  the  plaintiff  for  the  sum  of  $120, 
for  which  the  learned  Judge  gave  judgment. 

Upon  entering  judgment,  the  taxing  officer  taxed  the 
plaintiff  High  Court  costs,  and  upon  appeal  therefrom 
Street,  J.,  allowed  the  appeal  with  costs  to  be  paid  by 
the  plaintiff  to  the  defendant  forthwith  after  taxation,  and 
directed  that  the  taxing  master  should  tax  to  the  plaintiff 
his  costs  of  this  action  on  the  County  Court  scale,  and  to 
the  defendant  his  costs  of  this  action  on  the  High  Court 
scale  as  between  solicitor  and  client,  and  allow  to  the 
defendant  the  set-off  in  respect  thereof  provided  for  by 
Rule  1172  ; and  from  this  the  plaintiff  appealed. 

The  appeal  was  argued  before  the  Divisional  Court 
(Armour,  C.  J.,  and  Falconbridge,  J.),  on  the  3rd  Febru- 
ary, 1890. 

J . B.  Clarke,  Q.C.,  for  the  plaintiff.  The  title  to  land  was 
brought  in  question  in  the  action,  inasmuch  as  the  title  to 
standing  timber  came  in  question,  and  a County  Court 
would  therefore  have  had  no  jurisdiction  under  sec.  18  of 
the  County  Courts  Act,  R.  S.  0.  ch.  47.  Standing  timber 
is  an  interest  in  land.  The  pleadings  bring  the  title  to  the 
land  in  question.  I refer  to  Portman  v.  Patterson,  21  U« 
C.  R.  237  ; Worman  v.  Brady,  12  P.  R.  618  ; Tinnis- 
wood  v.  Pattison,  3 C.  B.  243  ; Summers  v.  Cook,  28  Gr. 
179  ; McGregor  v.  McNeil <„  32  C.  P.  538  ; McNeill  v 
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Haines , 17  0.  R.  479  ; 13  P.  R.  115  ; Trainor  v.  Holcombe , 
7 U.  C.  R.  548. 

Langton,  Q.C.,  for  the  defendant.  A right  to  cut  standing 
timber  is  not  necessarily  an  interest  in  land  ; whether  there 
was  or  was  not  a severance  depends  upon  the  intention  of 
the  parties.  I refer  to  Johnston  v.  Shortreed , 12  0.  R.  633  ; 
Bteinhoff  v.  McRae,  13  O.  R.  546,  550.  The  trial  Judge, 
who  also  made  the  order  appealed  against,  held  that  the 
question  of  title  to  land  did  not  arise  in  the  action  ; it 
might  have  upon  the  pleadings,  but  did  not  in  fact.  In 
any  case  the  Judge,  as  trial  Judge,  had  power  to  decide 
-as  to  the  scale  of  costs,  and  this  was  done  upon  appeal 
from  taxation  in  Bennett  v.  White,  13  P.  R.  149.*  [Armour, 
C.  J.  : But  that  was  not  a jury  case.  In  this  case  there 
was  no  “ good  cause.”] 

Vlarke , in  reply.  The  point  made  as  to  severance  is 
answered  By  a reference  .to  the  registry  law.  The  plaintiff 
took  the  land  with  the  timber  upon  it  without  notice. 

On  the  12th  February,  1890,  the  judgment  of  the  Court' 
was  delivered  by 

Armour,  C.  J. — We  think  the  order  of  the  learned 
Judge  erroneous,  and  that  the  plaintiff  is  entitled  to  High 
Court  costs. 

The  statement  of  defence  is  two-fold  ; it  first  of  all  dis- 
putes the  plaintiff’s  claim,  and  then  sets  up  certain  facts 
by  way  of  confession  and  avoidance. 

In  face  of  the  statement  disputing  the  plaintiff’s  claim, 
the  plaintiff  could  not  avail  himself  of  any  of  the  facts 
alleged  in  the  statement  by  way  of  confession  and  avoid- 
ance, and  so  was  obliged  to  support  his  claim  by  indepen- 
dent proof. 

The  land  upon  which  the  trespass  complained  of  was 
committed  was  unoccupied  land,  and  the  plaintiff  was 
obliged  under  these  pleadings  to  prove  his  title  to  it  in 

*See,  however,  Truax  v.  Dixon , ante,  p.  279. 
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order  to  establish  constructive  possession  of  it  in  himself 
at  the  time  the  trespass  was  committed,  and  so  the  title  to 
the  land  was  brought  in  question : Purser  v.  Bradburne, 
7 P.  R.  18  ; Coulson  v.  O’Connell,  29  C.  P.  341  ; W orman 
v.  Brady,  12  P.  R.  618. 

The  appeal  must  be  allowed  with  costs  here  and  in 
Chambers. 


Raymond  y.  Little. 

Masters  and  referees — Reference  under  sec.  101  of  the  Judicature  Act — 
Report — Confirmation — Motion  for  judgment — Rules  753,  8jS. 

Where  the  Court  at  the  trial  of  a partnership  action,  after  declaring  that 
a partnership  existed  and  adjudging  that  it  be  dissolved  and  wound  up, 
ordered  that  all  other  matters  in  dispute  in  the  action  be  referred  for 
inquiry  and  report  to  a Master  under  sec.  101  of  the  Judicature 
Act : — 

Held,  that  the  report  of  the  Master  under  such  reference  was  not 
subject  to  the  provisions  of  Rule  848  as  to  confirmation  by  filing  and 
lapse  of  time  ; but  that  any  time  after  it  was  made,  a motion  for 
judgment  upon  it  was  in  order  under  Rule  753,  and  upon  such  motion 
the  Court  could  adopt  it  wholly  or  in  part,  and  any  party  dissatisfied 
with  it  might  before  or  on  the  return  of  the  motion  for  judgment  move 
to  set  it  aside  or  vary  it. 

[February  8,  1890. — Robertson,  J.] 


This  was  a motion  by  the  plaintiff  for  judgment  on  the 
report  of  the  local  Master  at  Sandwich  in  a partnership 
action. 

The  action  came  on  for  trial  before  Rose,  J.,  at  Sand- 
wich, on  10th  October,  1889,  when  the  following  judgment 
was  given : 1.  This  Court  doth  declare  that  a partnership 
exists  between  the  plaintiff  and  defendant  under  the  terms 
of  the  written  agreement,  &c. ; 2.  This  Court  doth  order 
and  adjudge  that  the  said  partnership  be  dissolved  and 
wound  up  ; 3.  And  this  Court  doth  further  order  and 
adjudge  that  all  other  matters  in  dispute  in  this  action  be 
referred  for  inquiry  and  report  to  the  local  Master  of  the 
Supreme  Court  at  Sandwich  and  Windsor,  under  section 
101  of  the  Judicature  Act. 

On  the  21st  January,  1890,  the  Master  made  his  report. 
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The  motion  for  judgment  on  such  report  was  made  before 
Robertson,  J.,  in  Court  on  the  5th  February,  1890,  the 
report  having  been  filed  the  day  before. 

The  defendant  made  a cross-motion  to  set  aside  the 
plaintiff's  proceedings  on  the  report  as  irregular. 

W.  H.  Blake , for  the  plaintiff. 

Langton,  for  the  defendant. 

The  arguments  of  counsel  are  fully  set  out  in  the  judg- 
ment. The  following  cases  were  referred  to  : Longman  v. 
East,  3 C.  P.  D.  142;  Dyke  v.  Cannell,  11  Q.  B.  D.  180; 
Cumming  v.  Low , 2 0.  R.  499  ; Luney  v.  Essery,  10  P.  R. 
285  ; Conmee  v.  Canadian  Pacific  R.W.  Co.,  16  O.  R.  639; 
Markle  v.  Ross,  13  P.  R.  135  ; Macdonell  v.  Baird,  ib.  331. 

Judgment  was  delivered  on  the  the  8th  Februarjq  1890. 

i 

Robertson,  J. — (after  stating  the  facts) — It  is  objected 
on  behalf  of  the  defendant  that  this  motion  is  premature ; 
the  report  is  dated  on  21st  January,  1890,  and  was  not 
filed  until  the  day  before  the  motion  was  made ; and  it  is 
contended  that  Rule  35  applies  to  references  made  under 
section  101  of  the  Judicature  Act,  and  the  Rule  declares  that 
“ the  practice  and  procedure,  &c.,  shall  be  the  same  as 
nearly  as  may  be  as  the  practice  and  procedure  in  the 
Master’s  office ;”  and  under  Con.  Rule  84,  reports  in  cases  of 
references  to  local  Masters  shall  be  filed  in  the  office  of  such 
local  Master,  but  may,  at  the  request  of  either  party,  after 
they  are  so  filed,  be  -forwarded  to  the  office  of  the  Clerk 
of  Records  and  Writs,  &c.  In  this  case  the  report  was  filed 
in  Toronto,  and  under  Con.  Rule  848  becomes  absolute  in 
fourteen  days,  unless  notice  of  appeal  is  served  within  that 
time ; and  the  defendant  has  given  notice  of  appeal  under 
Con.  Rule  849,  although  at  the  time  of  giving  the  notice 
the  report  had  not  been  filed.  It  is  also  contended  that 
the  plaintiff  should  produce  on  his  motion  the  evidence 
taken  before  the  Referee,  and  all  papers,  &c.,  in  order 
to  satisfy  the  Court,  and  to  enable  it  to  judge  whether  it 
will  adopt  the  report  in  whole  or  in  part. 
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On  the  other  hand,  the  plaintiff  contends  that  the  Rules- 
invoked  do  not  apply ; that  there  is  no  appeal  from  this 
report  in  the  ordinary  sense  of  the  term*  according  to  the 
present  practice;  and  that  the  defendant  can  only  shew 
cause  against  the  motion  for  judgment ; that  this  action  has 
been  set  down  for  judgment  under  Con.  Rule  753,  which 
applies  where  issues  have  been  ordered  to  be  tried,  or  issues 
or  questions  of  fact  to  be  determined  in  any  manner,  and 
declares  that  the  plaintiff  may  set  down  the  action  on 
motion  for  judgment,  “ as  soon  as  such  issues  or  questions 
have  been  determined .”  The  Con.  Rules  34  to  40,  inclusive,, 
are  referred  to  as  declaratory  of  the  practice  to  be  ob- 
served by  the  Referee,  &c.,  in  conducting  the  reference* 
and  by  the  last  mentioned,  the  Court  has  power  to  require 
from  the  Referee  any  explanations  or  reasons,  and  may 
remit  the  cause  or  matter  or  any  part  thereof  for  re-trials 
or  further  consideration,  &c. ; and  it  is  contended  that  Con. 
Rule  84-  does  not  apply  to  a report  of  this  kind,  nor  does 
848,  which  refers  to  reports  and  appeals  therefrom,  under 
the  practice  which  formerly  obtained  in  the  Master’s  office, 
under  the  former  General  Orders  of  the  Court  of  Chancery. 

The  conclusion  I have  come  to  is,  that  the  motion  for 
judgment  is  in  order.  This  is  not  the  case  of  a report 
which  is  to  be  confirmed  either  by  filing  in  the  Master’s 
office,  or  by  leave  of  the  Court  or  Judge.  The  action  itself 
is  being  tried  ; so  far  as  was  necessary,  the  presiding  Judge 
at  the  trial  determined  the  questions  of  law,  and  after  that* 
for  convenience,  referred  the  questions  of  fact  raised  by  the 
other  issues  to  the  local  Master  for  inquiry  and  report ; in 
the  meantime  the  giving  of  judgment  is  suspended  until 
the  Referee  reports.  Upon  that  being  done,  the  plaintiff, 
under  Con.  Rule  753,  may  set  down  the  action  on  motion 
for  judgment  as  soon  as  the  report  is  made  ; but  should 
he  not  do  so  or  give  notice  thereof  to  the  other  parties 
within  fourteen  days  after  the  report  is  made,  then  any 
defendant  may  do  so. 

On  the  motion  coming  up,  the  report  is  produced,  and 
should  be  accompanied  with  the  evidence  taken  before  the 
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Referee,  and  all  documents  and  papers  produced  before 
him,  with  the  record  of  the  pleadings  entered  for  trial. 
The  opposite  party  will  then  be  heard  against  the  motion, 
and  it  is  open  to  him  to  take  any  objection  to  the  report, 
and  the  Court  can  then  adopt  it  wholly  or  partially ; and 
if  adopted,  it  may  be  enforced  as  a judgment  of  the  Court. 
But  any  party  being  dissatisfied  with  the  report  may,  at 
any  time  before  the  motion  for  judgment,  or  upon  the 
return  of  any  motion  for  judgment  based  upon  it,  move  to 
set  it  aside  or  vary  it : so  decided  in  Dunkirk  Colliery  Co.  v. 
Lever , 9 Ch.  D.  20;  and  now  under  Con.  Rule  40  the 
Court  may  remit  it  back  or  decide  the  matter  referred  on 
the  evidence  taken  before  the  Referee,  either  with  or  with- 
out additional  evidence. 

The  result  is  that,  in  my  opinion,  the  motion  for  judgment 
is  in  order,  but  by  arrangement  between  counsel  the  motion 
is  to  stand  until  Wednesday  next,  when  it  will  be  open  to 
counsel  for  defendant  to  take  all  objections  &e.,  to  the 
report.  The  costs  of  this  objection  to  be  costs  in  the  cause. 


Re  Murray. 

Infants — Service  on  official  guardian — Quieting  Titles  Act. 

In  a proceeding  by  petition  under  the  Quieting  Titles  Act  service  on  the 
official  guardian  is  good  service  upon  infants  who  are  required  to  be 
notified  of  the  proceedings. 

[February  10,  1890.—  Ferguson,  J.] 

In  a matter  brought  before  the  Referee  of  Titles  under 
the  Quieting  Titles  Act,  the  petitioner  claimed  title  by 
possession  to  the  land  in  question. 

Certain  of  the  persons  who  appeared  by  the  abstract  to 
have  an  interest  in  the  paper  title,  and  who,  therefore,  had 
to  be  notified  of  the  proceedings,  were  infants,  and  the 
Referee  being  doubtful  whether  the  official  guardian  could 
be  served  with  notice  on  their  behalf  without  an  order, 
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requested  the  petitioner  to  apply  to  a Judge  for  a 
direction. 

H.  D.  Gamble , for  the  petitioner,  moved  before  Fergu- 
son, J.,  in  Chambers  on  the  10th  February,  1890,  for  a. 
direction.  He  referred  to  Con.  Rules  258  (a),  1013-1037  ; 
R.  S.  O.  ch.  44,  (Judicature  Act)  sec.  2,  sub-sec.  3 (b) ; sec^ 
42  ; R.  S.  O.  ch.  113,  (Quieting  Titles  Act),  sec.  5 (c). 

Ferguson,  J. — I am  of  the  opinion  that  when  the  pro- 
ceeding is  by  petition  under  the  provisions  of  the  Quieting 
Titles  Act,  service  on  the  official  guardian  is  good  service 
for  the  infants  or  on  their  behalf.  It  may  be  said  that 
the  petition  is  not  a proceeding  “ prescribed  ” by  Rules 
of  Court,  but  it  was  not  necessary  so  to  prescribe  it,  and  it 
is  so  plainly  recognized  as  the  proper  proceeding  by  Rule 
1013  and  the  following  Rules  to  Rule  1037,  and  these 
Rules  contain  so  many  provisions  regarding  it  as  the  pro- 
per kind  of  proceeding,  that  I think  it  may  fairly  be 
treated  as  a proceeding  prescribed  by  the  Rules. 


foe) . Con.  Rule  258.  Where  the  action  is  in  respect  of  an  estate  in  which 
an  infant  is  interested,  service  on  the  official  guardian  shall  be  good 
service  on  the  infant  defendant. 

(6).  R.  S.  O.  ch.  44,  sec.  2,  sub-sec.  3.  “Action”  shall  include  suit, 
and  shall  mean  a civil  proceeding  commenced  by  writ,  or  in  such  other 
manner  as  may  be  prescribed  by  Rules  of  Court. 

(c).  R.  S.  O.  ch.  113,  sec.  5.  The  application  shall  be  made  to  the 
High  Court  or  a Judge  thereof,  and  * * * shall  be  by  a short  peti- 

tion according  to  the  form  (No.  1)  given  in  the  schedule  to  this  Act. 
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Leitch  v.  Grand  Trunk  Railway  Company. 

Discovery — Examination  of  officer  of  railway  company — R.  S.  0.  1877  ch. 
50,  sec.  156,  ( Con . Rule  487) — Railway  conductor — Reading  depositions 
at  trial. 

An  appeal  from  the  decision  of  the  Queen’s  Bench  Divisional  Court,  12 
P.  R.  671,  that  the  plaintiff  had  the  right  to  examine  for  discovery  as 
an  officer  of  the  defendants  the  conductor  of  a train  of  the  defendants, 
through  whose  alleged  misconduct  the  plaintiff  was  injured,  was  dis- 
missed by  reason  of  the  disagreement  of  the  Judges  in  this  Court. 

Held,  per  Hagarty,  C.J.O.,  and  Burton,  J.A.,  that  the  conductor  was 
not  examinable  as  an  officer  under  R.  S.  0.  1877  ch.  50,  sec.  156, 
(Con.  Rule  487) ; and  per  Osler  and  Maclennan,  JJ.A.,  that  he  was 
examinable. 

Per  Burton,  J.A. — The  only  officers  intended  by  sec.  156  were  such 
officers  as  might  under  the  former  system  have  been  properly  made 
defendants  for  discovery  merely.  The  examination  sought  was  not 
really  for  discovery  ; it  was  a fishing  inquiry,  to  ascertain  before  the 
trial  what  precise  evidence  a particular  witness  would  give. 

Per  Osler,  J.A. — The  test  of  the  propriety  of  allowing  an  officer  or 
servant  of  a corporation  to  be  examined  for  discovery  is  his  ability  to 
give  the  necessary  information.  A person  who  is  entrusted  with  the 
charge  of  a railway  train  in  the  course  of  its  transit,  the  conductor  of 
the  train,  is  as  to  that  particular  occasion  and  for  that  particular  pur- 
pose to  be  regarded  as  an  officer  of  the  corporation  as  distinguished 
from  a mere  servant,  no  matter  how  temporary  his  employment,  or 
how  summary  the  corporation’s  power  of  dismissal. 

Moxley  v.  Canada  Atlantic  R.  W.  Co.,  15  S.  C.  R.  145,  discussed. 

Sernble,  per  Osler,  J.  A.,  that  the  depositions  of  an  officer  of  a company 
upon  examination  for  discovery  can  only  be  read  against  the  company 
at  the  trial,  if  at  all,  when  they  have  taken  part  in  the  examination. 

• 

[January  14,  1890. — The  Court  of  Appeal .] 

Appeal  by  the  defendants  from  the  order  and  decision 
of  the  Queen’s  Bench  Divisional  Court,  12  P.  R.  671, 
reversing  an  order  of  MacMahon,  J.,  in  Chambers,  and 
restoring  an  ex  parte  order  made  by  a local  Judge  for  the 
examination  by  the  plaintiff,  for  the  purposes  of  discovery* 
as  an  officer  of  the  defendants,  of  one  David  Allison,  a 
conductor  in  the  employment  of  the  defendants.  Allison 
was  the  conductor  of  the  train  in  which  the  plaintiff  was 
a passenger  when  the  accident  occurred  causing  the  injury 
to  the  plaintiff  in  respect  of  which  the  action  was  brought. 

The  order  was  made  after  a trial  of  the  action  at  which 
the  jury  disagreed,  and  before  and  in  preparation  for  a 
second  trial. 

The  enactment  in  force  at  the  time  the  order  was  made 
47 — VOL.  XIII.  O.P.R. 


370  ONTARIO  PRACTICE  REPORTS.  [VOL. 

was  sec.  156  of  ch.  50,  R.  S.  0.  1877 : — “ Any  party  to  an 
action  at  law,  whether  plaintiff  or  defendant,  may,  at  any 
time  after  such  action  is  at  issue,  obtain  an  order  for  the 
oral  examination,  upon  oath  * * * of  any  party 

adverse  in  point  of  interest,  or  in  case  of  a body  corporate 
of  any  of  the  officers  of  such  body  corporate,  touching  the 
matters  in  question  in  the  action.”  Con.  Rule  487  is 
similar  in  its  terms. 

The  appeal  was  brought  on  by  special  leave,  and  was 
argued  before  the  Court  (Hagarty,  C.  J.  0.,  Burton, 
Osler,  and  Maclennan,  JJ.  A.)  on  the  20th  November 
1889. 

Aylesworth , for  the  appellants.  The  conductor,  Allison, 
was  not  one  of  the  officers  of  the  defendant  body  corporate 
within  the  meaning  of  the  statute  and  Rules  authorizing 
preliminary  examinations  of  parties  for  discovery  : Dalziel 
v.  Grand  Trunk  R.  W.  Co.,  6 P.  R.  307  ; McLean  v.  Great 
Western  R.  W.  Co.,  7 P.  R.  358.  Even  if  Allison  was  an 
officer  of  the  defendants  liable  to  have  been  examined 
before  the  trial  of  the  action  for  purposes  of  discovery,  this 
action  had  long  passed  that  preliminary  stage  at  the  time 
when  the  order  in  question  was  made,  and  the  order  should 
therefore  have  been  refused  : Shelly  v.  Hussey,  8 P.  R.  250  ; 
Manufacturers'  Insurance  Co.  v.  Atwood,  7 P.  R.  13. 
Under  the  circumstances  shewn  in  the  affidavits  filed  by  the 
defendants,  and  after  what  took  place  at  the  trial  of  the 
action,  it  would  not  now  be  right  that  the  plaintiff  should 
be  permitted,  in  preparation  for  a future  trial,  to  examine 
beforehand  one  of  the  defendants’  most  material  witnesses- 
The  action  having  once  gone  to  trial,  and  having  long 
passed  the  stage  at  which  either  party  was  entitled,  as  of 
course,  to  discovery  from  the  other,  the  order  should  not 
have  been  made  without  notice  to  the  defendants.  It  was 
not  sworn  on  plaintiff’s  behalf,  in  support  of  the  applica- 
tion for  the  order,  that  there  was  a good  cause  of  action  on 
the  merits : R.  S.  O.  1877  ch.  50,  sec.  158. 

As  the  plaintiff  chose  to  apply  for  the  order  without 
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notice  to  the  defendants,  it  was  incumbent  on  him  to  dis- 
close fully  to  the  Court  everything  material  for  the  decision 
of  his  application  ; he  withheld  the  fact  that  Allison  had 
been  fully  cross-examined  by  the  plaintiff’s  counsel  at  the 
trial,  and  that  he  had  then  with  him,  and  offered  to  pro- 
duce to  the  plaintiff’s  counsel,  the  book  upon  which  it  is 
now  desired  to  examine  him,  and  that  the  plaintiff’s 
counsel  had  then  declined  to  examine  it,  and  had  refused 
to  permit  the  witness,  Allison,  to  produce  it;  and  the 
plaintiff’s  order  to  examine  was  therefore  rightly  rescinded 
as  having  been  made  without  knowledge  by  the  local 
Judge  of  these  material  facts. 

W.  R.  Meredith , Q.C.,  for  the  respondent.  The  plaintiff 
was  entitled  without  any  order  for  the  purpose  being 
obtained  to  have  Allison  orally  examined  if  he  were  an 
officer  of  the  defendants  examinable  for  the  purpose  of 
discovery,  and  the  fact  that  an  order  was  obtained  in 
addition  to  the  appointment  for  the  examination  of  Allison 
cannot  place  the  plaintiff  in  any  worse  position  than  if  no 
such  order  had  been  obtained  : See  Chy.  Gen.  Orders  63, 

140  ; Davis  v.  WicJcson,  9 P.  R.  219.  Whether  the  former 
Chancery  practice  prevailed  and  no  order  was  necessary 
for  the  examination  of  the  officer,  or  an  order  was  neces- 
sary as  required  by  R.  S.  0.  1877  ch.  50,  sec.  loo,  the  fact 
that  an  abortive  trial  had  taken  place,  at  which  the  officer 
was  examined  as  a witness  for  the  defendants,  did  not  take 
away  the  right  of  the  plaintiff  to  have  him  examined  orally 
for  the  purpose  of  discovery.  The  cross-examination  of 
Allison  at  the  abortive  trial  was  in  no  sense  the  equivalent 
of  his  examination  for  the  purpose  of  discovery,  for  on  such 
cross-examination  his  answers  to  the  questions  put  to  him 
were  ex  necessitate  rei  evidence  in  the  cause,  while  it  is  of 
the  essence  of  an  examination  for  discovery  that  the  party 
making  it  can  interrogate  fully,  and  is  not  bound  to  use 
the  evidence  given,  nor  can  the  opposite  party  use  it 
against  him.  There  was  no  concealment  or  omission  to 
disclose  any  material  fact  on  the  application  to  the  local 
Judge  for  the  order  for  the  examination  of  Allison  ; the 
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order  is,  where  an  order  is  necessary,  to  be  granted  as  of 
course  on  the  production  of  an  affidavit  stating  certain 
matters,  none  of  which  are  those  or  any  of  those  which  the 
appellants  say  should  have  been  stated  to  the  local 
Judge  ; and  if  such  matters  had  been  made  known  to 
him  they  would  not,  and  could  not,  have  prevented  the 
making  of  the  order.  Allison  was  an  officer  of  the 
defendants  within  the  meaning  of  the  General  Orders 
and  statute  referred  to,  examinable  for  the  purposes 
of  discovery.  An  examination  of  the  cases  upon  the  ques- 
tion of  who  is  an  officer  for  these  purposes,  will  shew 
that  there  has  been  a gradual  and  progressive  liberality 
in  the  interpretation  of  the  Orders  and  Statutes,  until  at 
length  it  had  been  settled  before  the  Consolidated  Rules 
were  passed,  that  a conductor  in  charge  of  a railway  train, 
by  reason  of  whose  negligence  in  the  management  of  the 
train  the  plaintiff  was  injured,  and  in  respect  of  which 
injury  he  sought  to  recover,  was  an  officer  for  such  pur- 
poses : Goring  v.  London  Mutual  Ins.  Go .,  10  P.  R.  642  > 
Odell  v.  City  of  Ottawa , 12  P.  R.  446;  Canada  Atlantic  R' 
W.  Co.  v.  Moxley , 15  S.  C.  R.  145.  An  appellate  Court 
ought  not  to  interfere  to  reverse  an  order  made  in  a mere 
matter  of  practice,  not  disposing  of  any  right  or  claim,  and 
being  in  its  nature  interlocutory  and  not  final,  especially 
where  all  the  Judges  who  have  considered  the  case  in  the 
Court  below  have  concurred  in  the  opinion  that  the  person 
proposed  to  be  examined  was  (according  to  the  practice  of 
the  Court)  an  officer  examinable  for  the  purpose  of  dis- 
covery. The  order  appealed  from  is  not  open  to  review  by 
the  Court  of  Appeal,  and  the  appeal  on  that  ground  ought 
to  be  quashed.  The  term  “ officer,”  as  used  in  the  General 
Orders  and  Statute,  must  in  each  case  be  construed  with 
reference  to  its  meaning  applied  to  or  in  connection  with 
the  particular  corporation  as  to  whose  officer  the  examina- 
tion is  sought,  and  it  is  manifest  that  the  Legislature  of 
Ontario  has,  in  the  Railway  Act  of  Ontario,  R.  S.  0.  1877 
ch.  170,  evidenced  its  intention  that  such  an  employee  of  a 
railway  company  as  a conductor  of  its  trains  is  to  be  taken 
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to  be  an  officer  of  the  company.  Section  87 : — Every  rail- 
way company  shall  make  such  by-laws,  rules,  and  regula- 
tions to  be  observed  by  the  conductors,  engine-drivers, 
and  other  officers  and  servants  of  the  company.  Section 
98  : — Every  railway  company'  shall  station  an  officer  at 
every  point  on  their  line  crossed  on  a level,  etc.  Section 
41,  sub-section  10,  sections  63,  79,  88,  and  110  of  the  Rail- 
way Act. 

Judgment  was  delivered  on  the  14th  January,  1890. 

Burton,  J.  A. — In  the  case  of  litigation  between  indi- 
viduals the  parties  to  the  action,  and  they  alone,  can  be 
examined  for  the  purpose  of  discovery,  although  it  is  clear 
that  they  cannot  be  allowed  to  shield  themselves  when  the 
act  for  which  they  are  sought  to  be  made  responsible,  is 
that  of  their  servant  or  agent,  by  saying  “ I do  not 
know,  and  I will  not  ask : ” where  the  matter  done  or 
omitted  to  be  done  is  the  act  or  omission  of  his  servant  or 
agent  in  the  course  of  his  employment,  he  does  not  suffici- 
ently answer  by  saying  he  does  not  know  ; he  is  bound  to 
go  further,  and  obtain  information  from  such  agent : 
Bolclcow  v.  Fisher , 10  Q.  B.  D.  161. 

But  in  such  a case  the  agent,  himself,  could  not  be 
examined  for  the  purpose  of  discovery,  and  although  the 
party  interrogated  as  to  material  facts  may  be  asked 
whether  they  did  or  did  not  exist,  he  cannot  be  asked  as 
to  what  evidence  he  has  to  shew  whether  they  did  or 
did  not  exist. 

One  of  the  great  objects  of  interrogatories  for  discovery, 
when  properly  administered,  has  always  been  to  save 
evidence — that  is,  to  diminish  the  burden  of  proof  which 
was  otherwise  on  the  plaintiff  or  defendant,  as  the  case 
may  be  : Attorney -General  v.  Gaslcell,  20  Ch.  D.  at  p.  528. 
Their  object  is  not  merely  to  discover  facts  which  will 
inform  the  plaintiff  as  to  evidence  to  be  obtained,  but  also 
to  save  the  expense  of  proving  a part  of  the  case,  (per 
Jessel,  M.  R.,)  which  if  admitted  by  the  defendant 
dispenses  with  the  necessity  of  proof. 
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But  a person  who  had  no  interest,  and  who  was  a mere 
witness,  against  whom  there  could  be  no  relief,  was  never 
a proper  party  to  a bill  for  discovery.  Even  the  case  of  a 
bankrupt  was  no  exception  to  the  general  rule,  and  if  made 
a party  to  a bill  touching  his  estate,  except  in  the  case  of 
a fraudulent  transaction  engaged  in  by  him  antecedently 
to  his  bankruptcy,  whereby  he  had  abstracted  a portion  of 
his  assets,  he  might  demur.  But,  as  a corporation  could 
answer  only  under  its  corporate  seal,  it  became  a matter  of 
necessity  that  the  interrogatories  should  be  administered 
to  some  officer  of  the  corporation  cognizant  of  the  facts 
and  competent  to  bind  the  corporation  by  admissions,  or 
some  one  engaged  in  the  preparation  of  or  in  charge  of  the 
books,  the  entries  in  which  would  be  evidence  against  the 
corporation ; but  I do  not  understand  that  every  person  in 
the  position  of  servant  or  clerk,  not  in  charge  of  the  books 
containing  such  evidence,  although  acquainted  with  some 
of  the  facts  in  issue  and  therefore  a competent  witness, 
could  be  examined  for  discovery. 

In  the  case  of  McIntosh  v.  The  Great  Western  R.  W.  Co.> 
2 De  G.  & S.  758,  the  engineer  was  made  a party,  and  might 
properly  have  been  made  a party  for  relief,  because  of  the 
fraud  and  collusion  charged  between  him  and  the  company 
in  refusing,  at  their  instance,  to  grant  a certificate  ; but  in 
point  of  fact  no  relief  was  sought  against  him,  and  he 
appears  to  have  been  made  a defendant  purely  for  dis- 
covery. But  I think  the  reasons  stated  in  the  bill  fully 
bear  out  the  view  that  the  officer  intended  to  be  made 
a defendant  for  discovery  must,  to  use  the  language  of 
the  late  Lord  Justice  Thesiger,  be  some  one  who  could 
be  called  upon  to  answer  as  an  alter  ego,  inasmuch  as  the 
corporation  could  not  itself  answer. 

The  allegations  relied  on  for  making  the  two  persons 
who  filled  respectively  the  positions  of  principal  secretary 
and  principal  engineer  parties,  were  that  Saunders  had 
been  during  the  whole  of  the  transactions  and  still  was 
the  principal  secretary  of  the  company,  and  was  then  the 
sole  and  only  secretary ; that  the  defendant  Brunei  was 
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the  principal  engineer  ; and  that  they  were  the  two  chief 
officers  of  the  company,  and  as  such  officers  had,  in  their 
respective  departments,  the  management  of  and  transacted 
on  behalf  of  the  company  and  were  personally  acquainted 
with  the  general  matters  in  the  bill  mentioned  ; and  that 
they  as  such  officers  were  respectively  the  principal  medium 
of  communication  between  the  directors  of  the  company  and 
the  engineers  thereof  and  the  plaintiff’s  testator,  with  respect 
to  the  several  orders,  instructions,  reports,  applications 
matters,  and  things,  and  also  respecting  divers  minutes  and 
resolutions  relative  thereto,  in  some  or  one  of  the  com- 
pany’s books,  papers,  and  documents  of  or  belonging  to  the 
compan}^ ; and  that  they  had  been  and  were  respectively 
intrusted  with  the  said  books,  papers,  and  documents,  as 
well  as  all  other  books,  deeds,  papers,  and  documents  of  or 
belonging  to  the  company ; and  that  the  same  were  kept  in 
their  respective  possession,  power,  or  control ; and  that  they 
were  respectively  otherwise  well  acquainted  with  the 
affairs  of  the  company  and  with  the  matters  and  things  in 
the  bill  mentioned;  and  that  they  ought  respectively  to 
make  discovery  on  oath. 

They  were,  in  fact,  the  very  persons  from  whom  dis- 
covery should  be  sought,  being  intrusted  by  the  directors 
with  the  entire  management  of  the  company,  one  as 
general  manager,  and  the  other  as  the  head  of  the 
engineering  department,  whose  acts  and  admissions  within 
their  respective  departments  were  binding  upon  the  com- 
pany. 

I think,  notwithstanding  the  generality  of  the  language 
used  in  sec.  156  of  the  Common  Law  Procedure  Act,  and 
the  Rules  of  the  Judicature  Act,  the  only  officers  intended 
were  such  officers  as  might  under  the  former  system  have 
been  properly  made  defendants  for  discovery  only. 

The  General  Order  in  our  own  Court  of  Chancery  of 
December,  1865,  enabled  a party  to  an  action  to  examine 
for  discovery  such  officers  of  the  corporation  as  would 
under  the  former  practice  have  been  made  parties  for  dis- 
covery only. 
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In  Glasscott  v.  The  Copper  Miners'  Co .,  11  Sim.  305,  the 
question  that  was  mainly  discussed  was,  whether  an  officer 
of  the  company,  who  was  no  party  to  the  record  in  the 
common  law  suit,  could  be  made  a party  for  discovery 
only ; a question  which  at  the  present  day  is  not  arguable. 
The  discovery  that  was  there  sought  was  as  to  certain 
books,  accounts,  and  other  documents  relating  to  the 
matters  in  the  bill,  which  were  alleged  to  be  in  the  custody 
of  the  company  or  some  of  the  other  defendants,  members 
or  officers  of  the  company. 

The  demurrer,  which  was  a joint  one,  was  bad  under 
any  circumstances,  as  some  of  the  defendants  were  clearly 
proper  parties,  and  the  language  of  the  Vice-Chancellor  as 
to  making  other  person  than  the  secretary  a party  is 
qualified  in  this  way  : “ with  respect  to  whom  there  is  an 
averment  that  he  has,  or  that  he  and  others  have  in  their 
custody  books  and  papers  which  relate  to  matters  in  the 
bill  mentioned.” 

The  law  laid  down  in  that  case  accords  with  what  I have 
always  understood  to  be  the  rule  on  the  subject. 

That  rule  is  thus  stated  by  Mr.  Justice  Story:  “that  it 
is  ordinarily  a good  objection  to  a bill  of  discovery  that  it 
seeks  the  discovery  from  a defendant  who  is  a mere  witness 
and  has  no  interest  in  the  suit,  for  as  he  may  be  examined 
in  the  suit  as  a witness  there  is  no  ground  for  making  him 
a party  to  a bill  of  discovery  since  his  answer  would  not 
be  evidence  against  any  other  person  in  the  suit.” 

In  Fenton  v.  Hughes,  7 Ves.  287,  Lord  Eldon  upheld  a 
demurrer  to  a bill  for  discovery  merely,  by  a defendant,  on 
the  ground  that  he  was  a witness  only,  though  it  was 
admitted  that  the  discovery  would  be  more  effectual  than 
an  examination  at  law,  and  the  exceptions  seem  to  be  con- 
fined to  very  few  cases,  and  all,  I think,  where  the  bill  was 
not  only  for  discovery  but  for  relief,  except  in  the  case  of 
officers  of  a corporation. 

It  appears  to  me,  with  all  respect,  to  be  a misnomer  to 
speak  of  the  examination  sought  in  this  case  as  “discovery;” 
it  is  a fishing  inquiry,  to  ascertain  before  the  trial  what 
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precise  'evidence  a particular  witness  will  give,  and  I 
have  le&s  hesitation  in  thus  speaking  of  it  in  consequence 
of  the  alarming  length  to  which  the  doctrine  may  be 
pressed  if  some  of  the  recent  decisions,  as  reported  to  us.„ 
are  held  to  be  well  founded,  viz.,  that  if  the  company  inters 
fere  and  examine  the  witness,  the  whole  examination! 
becomes  admissible  in  evidence  against  the  company. 

I think  it  must  have  been  intended  to  place  corporations; 
and  individual  litigants  as  nearly  as  possible  on  the  same 
footing,  to  compel  the  parties  themselves,  in  the  one  case, 
and  those  representing  the  corporation  or  those  having 
charge  of  the  books  or  documents  which  would  be  evidence 
against  them,  in  the  other,  to  disclose  the  information  which 
in  ordinary  cases  each  party  is  entitled  to>  have  disclosed 
on  oath. 

A corporation  would  obtain  an  undue  advantage  if  its. 
managers  could  escape  the  discovery  which  other  litigants 
are  compelled  to  make.  But  why  should  they  be  placed  in 
a less  favourable  position  ? The  discovery  in  their  case 
must  necessarily  be  made  by  the  parties  who  control  and 
operate  the  company.  But  upon  what  principle  of  justice 
or  necessity  should  they  be  placed  in  a different  position 
from  a firm  of  individuals  carrying  on  business,  through 
agents,  at  different  places  through  the  Province  ? I am 
unwilling  to  believe  that  so  sweeping  a change  was 
intended,  and  until  the  Legislature  so  declares  in  unmis- 
takable terms,  I am  unwilling  to  adopt  a rule  so  fraught 
with  risk  and  so  contrary  to  every  principle  of  the  law  of 
evidence  to  which  we  have  been  accustomed. 

We  are  told  that  the  decision  of  the  Supreme  Court  in 
the  case  of  Moxley  v.  Canada  Atlantic  R.  W.  Go.,  15  S.. 
C.  R.  145,  establishes  that  this  witness  was  an  officer  with- 
in the  meaning  of  the  Act,  and  that  he  was  not  only  liable* 
to  be  examined  but  that  his  examination  could  be  read 
against  the  company.  If  that  Court  has  so  decided  the* 
decision  is  binding  upon  us,  however  much  we  may  dis- 
sent from  it.  But  I do  not  so  read  it.  I do  not  under- 
stand the  Chief  Justice  to  agree  in  the  view  that  the 
48 — VOL.  XIII.  O.P.R. 
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depositions  were  receivable  in  evidence,  whilst  Mr.  Justice 
Henry  held  distinctly  that  the  evidence  ought  not  to  have 
been  received,  and  though  the  other  Judges  agreed  with 
Mr.  Justice  Gwynne,  I do  not  understand  that  they  there- 
fore necessarily  adopted  all  his  propositions. 

The  extent  of  the  decision,  if  decision  it  be,  is  that  the 
learned  Judge  had  satisfied  himself  in  that  case,  upon  the 
evidence,  that  the  locomotive  superintendent  and  locomo- 
tive foreman  were  officers  to  bind  the  company  within  the 
meaning  of  the  Act. 

In  the  present  case  the  evidence  disclosed  that  the 
witness  was  a servant,  engaged  by  the  day,  under  the 
orders  of  others,  and  not  like  the  officials  to  whom  I have 
referred,  having  the  entire  control  and  management  of  the 
company — parties  authorized  to  speak  for  and  bind  the 
company,  amenable  alone  to  the  directors  or  to  the  share- 
holders ; and  we  cannot  but  see  that  this  is  not  an  attempt 
to  get  at  facts  but  to  get  at  evidence,  to  be  used  or  not  at 
their  discretion  afterwards,  from  a private  book  or  memo- 
randum of  the  witness,  a book  the  production  of  which 
eould  not  be  enforced  against  the  company. 

I have  felt  some  hesitation  in  forming  this  conclusion  in 
consequence  of  the  numerous  decisions  apparently  at  vari- 
ance with  my  views,  but,  as  Mr.  Ay les worth  remarked,  the 
first  of  these  decisions  was  erroneous,  and  the  subsequent 
cases  were  not,  in  fact,  decisions,  but  a mere  acquiescence 
in  a previous  one,  which  the  particular  Judge  felt  to  be 
binding  upon  him. 

I think  it  far  better  to  leave  it  for  the  Legislature  to 
make  the  matter  clear ; and  if  they  come  to  the  conclusion 
that  such  a mode  of  taking  evidence  and  trying  an  action 
piece-meal  is  desirable,  they  will  probably  decide  to  make 
it  applicable  to  all  cases  and  not  to  a particular  class. 

Hagarty,  C.  J.  0.,  concurred  in  the  judgment  of  Burton, 
J.  A. 
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Osler,  J.  A. — The  power  to  obtain  discovery  of  facts  in 
common  law  actions  was  given  by  the  Common  Law  Proce- 
dure Act,  1856,  Con.  Stat.  U.  C.  ch.  22,  sec.  190,  which  is 
substantially  the  same  as  the  Imperial  Common  Law  Pro- 
cedure Act  of  1854,  sec.  57.  This  section  enacted  that  the 
plaintiff  with  the  declaration,  and  the  defendant  with  the 
plea,  might  deliver  to  the  opposite  party  interrogatories  in 
writing  upon  any  matter  respecting  which  discovery  might 
be  lawfully  sought,  and  might  require  such  party,  or  in 
case  of  a body  corporate  might  require  any  of  the  officers 
of  such  body  corporate,  to  answer  the  questions  in  writing 
by  affidavit. 

The  object  of  this  enactment  was  to  enable  the  party  to 
obtain  by  means  of  a proceeding  in  the  action  at  law  that 
discovery  which  he  could  not  otherwise  have  obtained 
without  going  into  equity,  while  as  regards  the  officer  of 
the  corporation,  as  Jessel,  M.  R.,  observes  in  Wilson  v. 
Church,  9 Ch.  D.  552,  “ the  Legislature,  recognizing  the 
impropriety  of  making  the  officer  a party  to  the  action  at 
common  law,  enabled  the  person  requiring  a right  to  dis- 
covery to  examine  the  proper  officer  on  interrogatories.” 

Our  Chancery  General  Orders  63  and  64  conferred  a sim- 
ilar right  in  suits  in  equity  by  enabling  the  party  to  exam- 
ine for  discovery  such  officer  of  the  corporation  as  would 
under  the  former  practice  have  been  made  a party  for  dis- 
covery only,  and  it  was  ordered  that  no  officer  of  a corpora- 
tion should  thereafter  be  made  a party  for  that  purpose 
only. 

From  the  passage  of  the  Common  Law  Procedure  Act 
until  the  year  1873,  discovery  in  actions  at  law  was  obtained 
by  means  of  interrogatories,  and  ran  on  the  lines  of  the 
English  practice,  a practice  which  in  England  has  been 
continued  with  some  slight  modifications^  under  the  new 
system  introduced  by  the  Judicature  Act. 

But  with  us,  the  Administration  of  Justice  Act  passed 
in  that  year,  36  Vic.  ch.  8,  secs.  24,  25,  brought  about  a 
complete  revolution  in  the  existing  practice,  and  a material 
extension  of  the  right  of  discovery  in  an  action  at  law : 
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R.  S.  0.  1877  ch..  50,  secs.  156-165  ; 40  Vie;  ch.  7,  sec.  2y 
sched.  B.  ; 42  Vic.  ch.  15,  see-.  7 ; Con.  Rules  487,  494,  495, 
504. 

Instead  of  a right  to  administer  interrogatories  to  the 
opposite  party  or  the  officer  of  a body  corporate  merely 
upon  matters  respecting  which  discovery  might  be  la, w fully 
sought , there  is  now  the  right  to  examine  the  party,  or 
any  of  the  officers  of  the  body  corporate,  (if  a corporation 
is  the  adverse  litigant),  touching  the  matters  in  question 
in  the  action.  To  adopt  the  language  of  Lord  Fitzgerald 
in  Lyell  v.  Kennedy , 8 App.  Cas.  233,  234,  I think  the 
intention  of  the  Legislature  in  making  the  change  evidently 
was  “to  give  the  litigant  in  all  cases  the  right  to  interro- 
gate his  adversary  as  to  every  relevant  matter  on  which; 
he  could  examine  him  if'  he  thought  fit  to  call  him  as  his 
witness,  on  the  trial  of  the  caused 

The  first  question,  then,  is,  whether  the  conductor  of  a 
railway  train  is  an  officer  of  the  defendant  corporation  and 
liable  to  be  examined. 

The  language  of  section  156  is  exceedingly  wide — “ any 
of  the  officers  * * touching  the  matters  in  question  in 

the  cause.” 

It  will  hardly  be  denied  that  if  the  action  was  between 
individuals,  the  examination  would  extend  to  all  the  facts 
and  circumstances  of  or  connected  with  the  alleged  negli- 
gence. That  is  now,  at  all  events,  the  scope  of  the  inquiry, 
and  it  must  be  the  same  in  the  case  of  any  examinable 
officer  of  a body  corporate.  The  statute  says  “ any  officer,” 
and  if  these  words  are  cut  down  to  mean  general  mana- 
ger, director,  president,  or  other  principal  officer,  who  in 
actions  of  this  kind  are  precisely  the  officers  who  know 
the  least,  and  who  usually  know  nothing  useful  of  the  mat- 
ters in  question  in  the  cause,  I can  only  say  that,  in  my 
humble  opinion,  we  practically  repeal  the  section  as  regards 
such  cases. 

As  Willes,  J.,  observes  in  Bechervaise  v.  Great  Western 
R.  W.  Co .,  L.  R.  6 C.  P.  36,  to  ask  the  secretary  of  a railway 
company  to  state  the  cause  of  an  accident  at  which  he 
was  not  present,  hardly  accords  with  common  sense. 
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The  rule  in  equity  was  that  a mere  witness  ought  not  to 
be  made  a party  to  a bill,  because  he  had  no  interest  in  the 
cause,  and  no  decree  could  be  made  against  him.  One  ex- 
ception was  in  the  case  of  corporations.  “ Unquestionably,” 
says  Lord  Eldon  in  Bummer  v.  Corporation  of  Chippenham, 
14  Yes.  245,  at  pp.  252,  254,  “ the  practice  is  settled,  ad- 
mitting an  exception  in  the  case  of  a corporation  whose 
officers  and  servants  are  made  parties.  * * The 

reason  of  making  the  clerk  or  officer  a party  is,  that  gen- 
erally he  is  the  person  who  can  give  the  information” 

In  Glasscott  v.  The  Copper  Miners'  Company,  11  Sim. 
305,  the  governor,  deputy-chairman,  a director,  and  a 
secretary  were  made  parties.  Shadwell,  Y.  C.,  refers  to 
the  language  of  Lord  Redesdale  in  the  4th  ed.  of  the  treatise 
on  equity  pleading,  and  observes  that  it  is  in  the  most 
general  form  : “ It  has  been  usual  where  a discovery  of 
entries  in  the  books  of  a corporation  has  been  necessary, 
to  make  their  secretary  or  bookkeeper  or  other  officer  a 
party.”  The  Yice-Chancellor  continues,  “ and  if  you  may 
make  any  other  officer  than  a secretar}^  or  a bookkeeper  a 
party,  which  this  language  plainly  imports,  it  seems  to 
follow  that  you  may  make,  not  only  the  secretary,  but  the 
governor,  and  the  deputy-governor,  and  any  other  person 
a party  with  respect  to  whom  there  is  an  averment  that 
he  has  or  that  he  and  others  have  in  their  custody  books 
and  papers  which  relate  to  the  matters  in  the  bill  men- 
tioned, and  whereby  the  truth  of  those  matters  would 
appear.” 

It  has  been  a usual  thing  for  a plaintiff  in  order  to  have 
a discovery  to  make  the  secretary,  bookkeeper,  or  any  other 
officers  of  a company,  defendants:  Wych  v.  Meal,  3 P. 
Wms.  310.  In  McIntosh  v.  Great  Western  R.  W.  Co.,  2 
DeG.  & Sm.  758,  the  secretary  and  engineer  of  the 
company  were  made  defendants.  It  was  argued  that  the 
latter  was  not  such  an  officer  as  was  a proper  party  or 
bound  to  answer  ; that  for  the  purpose  he  must  be  the 
general  officer  of  the  corporation,  and  not  an  agent  repre- 
senting only  a section  of  their  interests  or  property;  that  the 
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agent  selected  to  answer  should  be  the  officer  who  could 
give  the  full  information  for  every  purpose  on  all  the 
matters  in  question.  And  it  was  said  that  in  several  cases 
there  were  observations  to  the  effect  that  a particular  agent 
of  a corporation  ought  not  to  be  made  a defendant.  The 
Vice-Chancellor  Sir  J.  L.  Knight  Bruce  said : “ Upon  the 
whole  bill  Mr.  Brunei  (the  engineer)  and  Mr.  Saunders  (the 
secretary,)  against  neither  of  whom  do  I understand  any 
relief  to  be  asked,  appear  to  me  to  be  with  equal  fitness  and 
with  perfect  propriety  made  parties  to  it  for  the  purpose 
of  that  discovery  which  cannot  be  obtained  on  oath 
from  the  company.” 

See  also  Clinch  v.  Financial  Corporation , L.  B.  2 Eq. 
271 ; Berkeley  v.  Standard  Discount  Co.,  13  Ch.  I).  97,  per 
Jessel,  M.  R. : “ My  own  practice  has  been  not  to  direct  a 
member  to  answer,  if  it  be  shewn  there  is  an  officer 
who  could  answer,  that  is,  who  had  a competent  knowledge 
of  the  facts.” 

In  Compagnie  Financiere  v.  Peruvian  Guano  Co.,  28 
Sol.  J.  410,  interrogatories  were  administered  to  the 
chairman  and  five  directors  and  secretary  of  the  company, 
and  the  Court  of  Appeal  held  that  the  persons  interrogated 
were  bound  to  answer  upon  those  subjects  particularly 
within  their  knowledge;  and  in  Moxley  v.  Canada  At- 
lantic R.  W.  Co.,  15  S.  C.  R.  145,  it  was  held  by  the 
Supreme  Court  that  the  locomotive  superintendent  and 
locomotive  foreman  were  “ officers  of  the  corporation”  who 
might  be  examined  as  provided  by  sec.  156.  I am  free  to 
admit  that  this  was  not  necessary  for  the  decision  of  the 
case,  but  nevertheless  the  question  was  very  fully  con- 
sidered, and  so  decided  by  Strong,  Taschereau,  and  Gwynne, 
JJ.,  if  not  also  by  Ritchie,  C.  J.,  and  Fournier,  J. 

The  test,  therefore,  even  under  the  former  practice,  of 
the  propriety  of  making  any  particular  officer,  or  even 
servant,  of  the  corporation,  a party  or  of  interrogating  him, 
seems  to  have  been  his  ability  to  give  the  necessary  infor- 
mation, and  that,  in  my  opinion,  is  the  test  which  is  still 
to  be  adopted,  although  the  Rule  limits  the  right  to  the 
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examination  of  some  one  who  may  be  described  as  an 
officer.  In  cases  like  the  present  it  must  very  frequently 
happen  that  the  only  officer  who  may,  and  must  necessarily, 
be  examined  if  information  as  to  the  matters  in  question 
is  sought,  is  not  one  of  those  who  were  usually  examined 
when  the  power  to  interrogate  and  the  right  of  discovery 
was  confined  within  narrower  limits,  both  as  to  the  actions 
in  which  it  might  be  obtained  and  the  range  of  the  inquiry, 
than  it  at  present  is : see  per  Brett,  L.  J.,  in  Lyell  v.  Ken - 
nedy,  20  Ch.  D.  484,  490 ; S.  G.,  8 App.  Cas.  217,  223,  233, 
234,  per  Lords  Selborne  and  Fitzgerald.  It  may  sometimes 
be  difficult  to  draw  the  line  between  an.  officer  and  one  who 
is  a mere  servant  of  the  company ; yet  a person  who  is 
entrusted  with  the  charge  of  a railway  train  in  the  course  of 
its  transit, — the  conductor  of  the  train, — is,  in  my  opinion, 
as  to  that  particular  occasion,  and  for  that  particular  pur- 
pose, to  be  regarded  as  an  officer  of  the  coporation  as  distin- 
guished from  a mere  servant,  no  matter  how  temporary  his 
employment  or  how  summary  the  company’s  power  of  dis* 
missal;  and  he  is  spoken  of  as  such  in  the  Railway  Act,  as 
the  learned  Chief  Justice  in  the  Court  below  has  pointed  out. 
In  actions  in  which  the  general  dealings  of  the  company  are 
involved,  dealings  with  shareholders,  dealings  arising  out 
of  contracts,  and  so  forth,  the  manager,  or  secretary,  or  direc- 
tors, are  the  officers  examinable  for  discovery,  because  they 
are  usually  the  persons  who  can  give  information,  who 
have  the  custody  or  control  of  the  books,  &c.,  of  the  com- 
pany, and  who  can  speak  of  what  the  company  has  done, 
or  has  in  its  possession.  Even  in  such  cases  officers  of  a 
lower  grade,  such  as  clerks  or  bookkeepers,  might,  as  we 
have  seen,  have  been  made  parties  to  a bill  of  discovery  if 
they  happened  to  be  custodians  of  documents  or  possessed 
of  peculiar  information.  And  in  an  action  like  the  present 
for  negligence  in  the  running  of  a train,  we  are  dealing  it 
is  true  with  an  officer  of  a different  grade  from  that  of 
secretary  or  manager,  but  still  with  one  entrusted  with  the 
management  of  a part  of  the  company’s  business,  one  who 
has  peculiar  means  of  information ; information  which,  as 
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I have  said,  it  would  be  useless  to  seek  from  the  secretary 
or  manager,  and  which  therefore  the  plaintiff  has  no  means 
of  discovering  except  by  examining  that  person  in  the 
employment  of  the  company  who  can  tell  him  something 
about  it  in  consequence  of  his  having  been  in  charge  of 
that  part  of  the  company’s  business. 

I wholly  dissent  from  the  view  that  where  there  is  such 
an  officer,  who  maybe  examined  as  the  statute  provides  upon 
the  matters  in  question  in  the  cause,  the  information  the 
party  is  entitled  to  is  to  be  filtered  through  a superior 
officer.  I can  myself  see  no  objection  to  examining  the 
former,  and  as  regards  the  disadvantage  which  the  defen- 
dants complain  of  in  being  liable  to  have  his  evidence  read 
against  them  at  the  trial,  that  can  only  be  done,  if  at  all , 
if  they  have  taken  part  in  the  examination.  If  they 
refrain,  they  are  in  no  worse  plight  than  a company  whose 
officer  was  formerly  made  a party  to  a bill  for  discovery, 
and  whose  answers  could  not  be  read  against  them. 

It  is,  however,  nowhere  said  that  the  depositions  of 
officers  or  past  officers  may  thus  be  given  in  evidence.  The 
enactment  appears  to  be  expressly  confined  to  the  exami- 
nation of  'parties  and  witnesses. 

I am,  therefore,  of  opinion  that  we  should  dismiss  the 
appeal,  for  I am  clear  that  we  ought  not  to  interfere  on 
any  other  ground,  such  as  that  the  order  for  examination 
was  made  after  an  abortive  trial  at  which  the  plaintiff 
might  have  obtained  the  information  he  now  seeks  if  he 
had  chosen  to  allow  the  memorandum  book  to  be  produced. 
No  doubt  the  practice  is  not  to  permit  a second  examination 
without  special  grounds  shewn  therefor,  but  that  is  very 
much  a matter  of  discretion,  and  I am  not  prepared  to  say 
that  such  discretion  has  been  wrongly  exercised  in  the 
present  case. 

Maclennan,  J.  A. — I am  of  opinion  that  this  appeal 
fails.  I think  the  conductor  of  the  defendants’  train  is  in 
the  present  case  an  officer  within  the  meaning  of  the  Rule, 
and  liable  to  be  examined  for  the  purpose  of  discovery  in 
the  action. 


XIII.]  LEITCH  V.  GRAND  TRUNK  R.  W.  CO.  385 

The  R.  S.  0.  ch.  50,  sec.  156,  and  which  is  now  Con. 
Rule  487,  provides  that  “ any  party  to  an  action  or  issue, 
whether  plaintiff  or  defendant,  or  in  the  case  of  a body 
corporate,  any  one  who  is  or  has  been  one  of  the  officers 
of  such  body  corporate,  may,  & c.,  be  examined  before  the 
trial” 

I think  this  Rule  ought  to  be  applied  to  every  case  com- 
ing fairly  within  the  language  employed,  and  that  it  ought 
not  by  construction  to  be  limited  to  the  higher  or  govern- 
ing officers  only. 

The  present  action  is  brought  for  injury  sustained  by  the 
plaintiff,  as  he  alleges,  by  reason  of  the  negligent  manage- 
ment of  a passenger  train  upon  which  he  was  travelling- 
The  officer  of  the  defendants  proposed  to  be  examined  is 
the  conductor  who  was  in  charge  of  the  train  at  the  time 
of  the  accident. 

In  my  humble  judgment,  the  conductor  is  just  the  officer 
of  all  others  from  whom  the  plaintiff  might  reasonably 
expect  to  obtain  useful  discovery  in  such  a case.  He  is  the 
officer  who  represented  the  company,  and  was  acting  for 
them  on  the  occasion  when,  and  in  the  business  out  of 
which,  the  cause  of  action  arose ; and  I am  utterly  at  a 
loss  to  understand  the  objection  to  his  being  examined. 

It  was  urged  that  as  the  case  has  been  tried  once  already, 
and  as  the  officer  was  not  examined  before  that  trial,  and 
as  he  was  called  and  examined  at  the  trial,  it  is  now  too 
late  to  examine  him.  I do  not  think  so. 

The  trial  which  was  had  was  abortive,  the  case  has  not 
yet  been  tried,  and  the  real  trial  has  yet  to  take  place  ; and 
the  Rule  says  the  examination  may  be  had  before  the  trial* 
and  I do  not  think  it  makes  any  difference  that  he  was 
examined  at  the  former  trial ; all  that  now  goes  for  nothing, 
since  the  case  is  to  be  tried  again. 

I do  not  think  application  of  the  Rule  should  be  restricted 
because  in  actions  between  individuals  only  the  parties,  or 
those  for  whose  immediate  benefit  the  action  is  brought 
or  defended,  can  be  examined.  The  Legislature  has  not 
thought  fit  to  authorize  the  examination  of  the  officers  or 
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agents  employed  by  private  persons  ; while  it  has  done  that 
with  regard  to  corporations. 

I think  the  Rule  should  be  applied  to  every  case  to  which 
it  can  be  applied  beneficially,  irrespective  of  the  greater  or 
less  importance  of  the  office  filled  by  the  person  proposed 

to  be  examined. 

I 

The  Court  being  equally  divided,  the  appeal  was  dis- 
missed with  costs. 


Knight  v.  Grand  Trunk  Railway  Company. 

Discovery — Examination  of  officers  oj  railway  company. 

Held,  that  a track-foreman,  a switch-foreman,  and  two  engine-drivers  in 
the  employ  of  the  defendant  company  were  not  officers  of  the  company 
examinable  for  discovery  under  Rule  487,  in  an  action  for  damages 
arising  out  of  a railway  accident. 

[January  30,  1890. — MacMahon,  J.] 

This  was  a motion  enlarged  by  the  Master  in  Chambers 
before  a Judge,  made  on  behalf  of  the  plaintiff,  for  an 
order  to  examine  Patrick  Cleary,  track -foreman,  William 
Young,  switch-foreman,  and  J.  W.  Kearns  and  William 
Blackwell,  engine-drivers,  as  officers  of  the  defendant  com- 
pany, for  the  purpose  of  discovery  under  Con.  Rule  487. 

The  action  was  one  of  a large  number  brought  against 
the  railway  company  in  connection  with  what  wTas  known 
as  the  St.  George’s  bridge  accident. 

The  plaintiffs  had  already  examined  Joseph  Hobson,  the 
chief  engineer,  Arthur  H.  Smith,  assistant  mechanical 
superintendent,  Henry  Walton,  the  locomotive  foreman, 
and  Patrick  Nelson,  the  road-master,  of  the  defendants. 

The  motion  was  argued  before  MacMahon,  J.,  in  Cham- 
bers, on  the  29th  January,  1890. 

Walter  Read , for  the  motion. 

Douglas  Armour,  contra. 
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Judgment  was  delivered  on  the  80th  January,  1890. 

MacMahon,  J. — In  M oxley  v.  Canada  Atlantic  R. 
W.  Co.,  15  S.  C.  It.  145,  the  Court  (Henry,  J.,  dissenting), 
held  that  the  locomotive  superintendent  and  the  locomo- 
tive foreman  of  a railway  company  are  officers  of  the 
corporation  who  may  be  examined  as  provided  in  It.  S.  0. 
1877  ch.  50,  sec.  156,  now  Con.  Rule  487. 

In  Ramsay  v.  Midland  R.  W.  Co.,  10  P.  R.  48,  the 
station  agent  of  a railway  company  was  held  to  be  an 
officer.  In  Odell  v.  City  of  Ottawa,  12  P.  R.  446,  the 
learned  Chief  Justice  of  the  Queen’s  Bench  Division  held 
that  the  driver  of  a traction  engine  belonging  to  the  cor- 
poration was  examinable ; and  in  Leitch  v.  Grand  Trunk 
R.  W.  Co.,  12  P.  R.  541,  I held  that  the  conductor  of  a train 
on  which  the  plaintiff  was  a passenger  when  the  accident 
occurred,  causing  the  injury  to  the  plaintiff,  was  an  “ officer” 
of  the  corporation.  The  j udgment  in  that  case  was  affirmed 
by  the  Queen’s  Bench  Division,  12  P.  R.  671 ; and  when  the 
case  went  to  the  Court  of  Appeal  the  Court  was  equally 
divided.* 

The  learned  Chief  Justice  of  the  Queen’s  Bench  Division 
in  Odell  v.  City  of  Ottawa,  I assume,  considered  the 
engine  driver  the  only  person  in  charge  thereof,  and  so 
held  that  he  came  under  the  designation  of  an  officer  of 
the  corporation. 

In  my  view,  the  parties  sought  to  be  examined  are  not 
officers  of  the  corporation,  and  are  therefore  not  exami- 
nable. 

The  motion  must  be  dismissed  with  costs. 


* See  ante  p.  369. 
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Leach  v.  Grand  Trunk  Railway  Company. 

Discovery — Examination  of  officer  of  railway  company — Engine-driver. 

Held,  following  Knight  v.  Grand  Trunk  R.  W.  Co.,  ante  p.  386,  that  a 
servant  of  the  defendant  company  who  was  driving  a detached  engine 
of  the  company  when  it  knocked  down  and  killed  the  man  for  whose 
death  the  action  was  brought,  was  not  an  officer  of  the  company  exam- 
inable  for  discovery  under  Rule  487. 

[February  10,  1890. — Ferguson,  J.] 

This  was  an  application  by  the  defendants  under  Rule 
536  to  rescind  an  ex  parte  order  of  the  Master  in  Chambers 
allowing  the  plaintiff  to  examine  an  engine-driver  of  the 
defendants  as  an  officer  of  the  company,  for  the  purposes 
of  discovery  before  the  trial,  under  Con.  Rule  487.  The 
action  was  brought  by  the  widow  and  administratrix  of  a 
man  who  was  by  accident  knocked  down  and  killed  by  a 
shunting  engine  of  the  defendants,  for  damages  for  his 
death.  The  engine  in  question  was  not  attached  to  any 
car  or  cars  when  the  accident  happened,  and  was  at  the 
time  driven  by  the  man  for  whose  examination  the  order 
was  now  made. 

The  application  was  argued  on  the  10th  February,  1890. 
Aylesworth,  for  the  defendants,  relied  on  the  decision  of 
MacMahon,  J.,  in  Knight  v.  Grand  Trunk  R.  W.  Go.  (now 
reported  ante  p.  386),  and  also  referred  to  Leitch  v.  Grand 
Trunk  R.W.  Go.,  12  P.  R.  541,  671,  and  to  the  same  case  in 
the  Court  of  Appeal  (now  reported  ante  p.  369),  and  to 
Dalziel  v.  Grand  Trunk  R.  W.  Go.,  6 P.  R.  367  ; McLean 
v.  Great  Western  R.  W.  Go.,  7 P.  R.  358. 

J.  W.  McGullough,  for  the  plaintiff,  contra.  In  Knight 
v.  Grand  Trunk  R.  W.  Go.  four  officers  had  already  been 
examined  when  MacMahon,  J.,  refused  to  allow  the  plain- 
tiff to  examine  the  engine-drivers.  In  this  case  there  is 
also  the  distinction  that  the  engine  which  caused  the 
mischief  was  in  sole  charge  of  the  person  now  sought  to  be 
examined.  The  case  is  exactly  like  Odell  v.  Gity  of  Ottawa s 
12  P.  R.  446. 
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Judgment  was  delivered  on  the  same  day. 

Ferguson,  J. — Since  the  argument  I have  seen  the 
learned  Judge  who  decided  Knight  v.  Grand  Trunk  R.  W. 
Co.  The  judgment  in  that  case  did  not  proceed  upon  the 
ground  that  other  witnesses  had  been  examined  for  the 
same  purpose,  as  stated  at  the  bar,  but  on  the  actual  merits 
of  the  application,  and,  as  the  learned  Judge  informs  me, 
after  consultation  with  some  of  the  other  Judges.  I am 
quite  satisfied  to  follow  that  case  decided  by  my  brother 
MacMahon,  and  it  is  clearly  in  point  here.  The  order 
will  go  rescinding  the  order  of  the  learned  Master,  with 
costs  to  be  costs  in  the  cause. 
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Walton  y.  Henry  et  al. 

Costs — Ex  jparte  injunction — Dissolution  of. 

Where  an  ex  parte  injunction  is  dissolved  on  the  ground  of  concealment 

of  the  true  state  of. facts,  it  is  proper  to  dissolve  it  with  costs;  and 

“ with  costs”  in  such  case  means  “ with  costs  payable  forthwith.” 

[January  2,  1890. — MacMahon , J.] 

In  this  action  an  injunction  was  granted  by  MacMahon, 
J.,  on  the  ex  parte  application  of  the  plaintiff,  and  a motion 
was  afterwards  made  by  the  defendants  to  dissolve  it,  and 
it  was  dissolved  by  the  Judge  who  granted  it  on  the 
ground  of  the  concealment  by  the  plaintiff  of  the  true 
state  of  facts.  See  18  0.  R.  620.  The  order  pronounced  was 
that  the  injunction  should  be  dissolved  “ with  costs  and 
it  was  drawn  up  and  issued  “ with  costs  to  be  paid  by 
the  plaintiff  to  the  defendants  forthwith  after  taxation 
thereof.” 

The  defendant  having  taxed  his  costs,  and  issued  execu- 
tion, 

Gordon  Hunter , for  the  plaintiff,  on  the  31st  December, 
1 890,  moved  to  stay  proceedings  on  the  ground  that  the 
€Osts  should  have  been  made  payable  at  the  final  taxation 
only,  and  not  forthwith. 

E.  D.  Armour,  for  the  defendants,  shewed  cause. 

MacMahon,  J. — When  I gave  judgment  dissolving  the 
injunction,  it  was  upon  the  ground  of  the  suppression  by  the 
plaintiff  of  material  facts  when  the  ex  parte  injunction  was 
granted  ; and  I made  the  order  with  costs. 

In  Hilton  v.  Lord  Granville,  4 Beav.  130,  at  p.  132,  the 
Master  of  the  Rolls  in  dissolving  an  injunction  for  like 
reasons,  said  : “ The  consequence  is,  that  this,  as  an  ex  parte 
injunction,  cannot  be  maintained,  and  it  must  be  dissolved 
with  costs.”  Almost  the  same  language  is  employed  in 
Hemphill  v.  McKenna,  3 Dr.  & W.  183,  at  p.  194.  And  see 
also  Clifton  v.  Robinson,  16  Beav.  355,  where  the  plaintiff, 
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on  a motion  to  dissolve  an  ex  parte  injunction  on  the 
ground  that  a material  fact  had  been  suppressed  in  the 
affidavits  used  on  the  application,  set  up  in  answer  that  he 
had  forgotten  the  fact.  The  Master  of  the  Rolls  said,  if 
forgetting  a fact  in  that  case  could  form  an  excuse,  it  would 
be  so  in  every  instance ; and  the  order  made  was:  “ Dissolve 
the  injunction  with  costs.”  See  also  Holden  v.  Waterlow, 
15  W.  R.  at  pp.  139,  140. 

Mr.  Hunter,  for  the  plaintiff,  urged  that  when  an  injunc- 
tion was  dissolved  with  costs,  it  meant  that  the  costs  were 
to  be  costs  in  the  cause  to  the  defendant,  and  that  that  was 
the  usual  practice,  and  he  cited  Morgan  on  Costs,  2nd  ed., 
pp.  47  and  51  ; Kerr  on  Injunctions,  3rd  ed.,  pp.  31-33  ; 
Mar  sack  v.  Reeves , 6 Mad.  108-109;  Danl.  Ch.  Pr.,  6 th  ed., 
1171,  and  cases  there  cited.  See  also  Hodges  v.  Hodges , 
25  W.  R.  162. 

I consulted  the  learned  Chancellor  regarding  the  practice, 
and  he  informed  me  that  when  an  injunction  is  dissolved 
on  the  grounds  on  which  the  injunction  was  dissolved  in 
the  present  case,  the  practice  is  to  dissolve  it  with  costs 
payable  at  the  time.  This,  therefore,  must  be  the  meaning 
of  “dissolved  with  costs  ” in  the  cases  from  which  I have 
made  citations  ; otherwise  there  would  have  been  the  direc- 
tion made  in  those  cases  which  Mr.  Hunter  claims  should 
have  been  made  in  the  present  case. 

The  taxation  of  costs  and  the  issuing  of  execution  were, 
therefore,  proper  under  the  order. 
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Payne  y.  Newberry  (No.  2). 

Motion — Renewal  of,  where  refused— Judgment  under  Rule  739. 

Where  the  plaintiff’s  motion  for  judgment  under  Rule  739  was  dismissed 
because  he  had  not  observed  the  practice  under  Rule  1251  of  partly 
complying  with  an  order  upon  him  for  security  for  costs  by  paying  $50 
into  Court,  and  he  subsequently  paid  the  money  in  and  renewed  the 
application  upon  the  same  material 

Held,  that  the  dismissal  of  his  first  application  was  no  bar  to  the  second 
one. 

Sernble , it  would  have  been  otherwise  had  the  plaintiff  failed  in  his  first 
application  by  reason  of  defects  in  his  material,  and  made  a second  one 
upon  new  material  supplying  the  defects. 

[February  27,  1890. — The  Master  in  Chambers .] 

The  writ  of  summons  in  this  action  was  indorsed  with 
a statement  that  the  plaintiff  resided  out  of  the  jurisdic- 
tion, and  the  defendant  accordingly  obtained  upon  prcecipe 
an  order  staying  proceedings  until  security  for  costs  should 
be  given.  This  order  the  local  Judge  at  Port  Arthur  set 
aside  upon  the  plaintiff’s  application,  and  at  the  same  time 
granted  the  plaintiff’s  application  for  an  order  for  leave  to 
the  plaintiff  to  sign  judgment  under  Pule  739.  Upon 
appeal  Falconbridge,  J.,  reversed  the  order  of  the  local 
Judge,  upon  the  ground  that  Con.  Rule  1,251  had  not  been 
complied  with  by  the  plaintiff.  (See  ante  p.  354.) 

The  plaintiff  then  paid  $50  into  Court  under  Con.  Rule 
1,251,  and  renewed  his  application  for  judgment  under 
Rule  739,  before  the  Master  in  Chambers. 

The  motion  was  argued  on  the  25th  February,  1890. 
E.  Taylour  English,  for  the  plaintiff. 

Douglas  Armour , for  the  defendant,  objected  that  the 
motion  could  not  be  entertained,  as  a motion  for  judgment 
had  already  been  made  and  dismissed.  He  referred  to 
Cavanagh’s  Law  of  Summary  Judgment,  pp.  88-90,* 

Judgment  was  delivered  on  the  27th  February,  1890. 

The  Master  in  Chambers. — It  is  objected  that  this  is 
a second  application  in  this  case  for  judgment,  the  first 
* See  also  Regina  v.  Richardson,  ante  p.  303. 
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having  been  refused  upon  the  same  material  now  used. 
This  point  has  reference  to  a well  known  rule.  I have 
never  thought  that  a case  like  the  present  was  within  it. 

The  motion  was  for  judgment  under  Rule  739.  An  order 
for  security  for  costs  had  been  obtained  by  the  defendant, 
and  the  plaintiff,  under  a mistake  as  to  the  practice,  made 
his  motion  without  first  giving  security  for  costs  or  paying 
the  ? 50,  as  he  might  have  done  under  our  Rule. 

Upon  this  ground  it  was  that  judgment,  upon  appeal  to  a 
Judge  in  Toronto,  was  given  against  the  plaintiff*.  Plain- 
tiff’s motion  had  been  made  during  a stay  of  proceedings. 
It  was  not  from  any  defect  in  his  material  that  judgment 
was  against  him,  but  because  the  cause  was  not  in  a posi- 
tion which  would  enable  him  to  make  such  a motion.  He 
might  as  well  have  made  his  motion  before  the  defendant 
had  appeared ; it  would  equally  have  been  dismissed,  as  of 
course.  Since  then  the  plaintiff  has  paid  the  $50  into 
Court,  and  has  now  made  this  motion  for  judgment  upon 
the  old  material,  with  this  additional  fact,  that  the  $50  for 
security  has  now  been  paid  into  Court. 

The  rule  referred  to  has  a very  extensive  application  ; 
it  is,  that  a matter  once  judicially  decided  cannot  be  again 
litigated.  I put  it  in  the  broadest  sense,  without  noticing 
some  exceptions.  It  applies  to  judgments  in  the  cause, 
where  it  is  much  more  important  generally  than  when  it 
applies  to  judgments  on  a motion. 

First,  I will  say  how  it  applies  to*  final  judgments,  for 
the  principle  is  just  the  same  as  where  the  rule  is  conver- 
sant about  motions. 

Where  an  attorney  sues  on  his  bill,  not  having  rendered 
it,  the  action  is  barred  upon  plea  to  that  effect,  but  he 
can  bring  another  action:  Dempsey  v.  Winstanley,  6 
U.  C.  R.  409.  So  the  Statute  of  Limitations  deprives  a 
creditor  of  his  remedy,  and  will  bar  his  action  ; but  if 
there  is  afterwards  a sufficient  acknowledgment,  or  a 
part  performance,  the  plaintiff  may  sue  again.  What 
is  the  reason  of  this  ? It  is  because  there  has  been  no 
decision  against  the  plaintiff  upon  his  case,  but  merely 
50 — VOL.  XIII.  O.P.R. 
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upon  a collateral  matter  which  prevents  judgment  from 
being  given  on  his  case,  because  that  collateral  matter  is 
fatal  to  the  then  pending  proceeding.  So,  notwithstanding 
the  judgment  against  him,  plaintiff  may  sue  again  when  he 
has  delivered  his  bill,  or  upon  something  occurring  which 
avoids  the  Statute  of  Limitations.  See  as  to  this  other  cases, 
Baker  v.  Billericay,  2 H.  & C.  at  p.  646  ; Harris  v.  Quine, 
L.  R.  4 Q.  B.  653 ; Newington  v.  Levy,  L.  R.  6 C.  P.  at  p. 
1 89.  They  all  support  that  view. 

So,  in  the  case  of  a motion,  it  is  quite  immaterial  that  a 
previous  motion  for  the  same  purpose  has  been  dismissed. 
(1  mean  the  mere  fact  is  immaterial  to  prevent  a second 
motion.)  The  question  is  how  and  why  the  first  motion 
was  dismissed;  it  may  be  conclusive  against  the  party 
moving  the  second  motion,  or  it  may  be  no  obstacle  to  him 
at  all.  The  question  is,  has  there  been  a judicial  decision 
against  the  plaintiff  on  the  case  he  submits  ? There  has 
been  such  a decision  as  would  conclude  the  mover,  if 
he  has  omitted  to  shew  matters  in  his  material,  from  mis- 
take and  inadvertence  it  may  be,  which  were  necessary  to 
the  completeness  of  his  case.  People  cannot  come  with 
half  their  case,  and,  having  found  the  opinion  of  the  Court, 
then  supply  material  they  should  have  produced  at  first, 
upon  a second  motion. 

In  such  a case  the  first  adverse  judgment  would  be 
taken  to  be  on  the  whole  case,  and  would  prevent  a second 
motion.  I will  cite  some  cases  to  shew  this  distinction. 
An  affidavit  for  security  for  costs  stated  that  “ defendant 
was  informed  and  verily  believed  ” plaintiff  was  resident 
abroad.  The  defendant’s  motion  was  dismissed,  and  a 
second  motion  was  thereupon  made  on  an  affidavit  con- 
taining a positive  statement  that  plaintiff  was  resident  out 
of  the  jurisdiction.  This,  too,  was  dismissed,  because  the 
first  decision  concluded  the  matter.  The  defect  was  in  the 
substance  of  the  matter  submitted  to  the  Court,  and  the 
first  judgment  was  therefore  conclusive. 

In  Dixon  v.  Oliphant , 15  M.  & W.  152,  a rule  for  an 
attachment  for  non-payment  of  costs  pursuant  to  the 
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Master’s  allocatur  was  refused,  on  the  ground  of  a defect 
in  the  service  of  the  power  of  attorney.  A proper  service 
was  afterwards  effected,  and  a fresh  demand  of  the  costs 
was  made,  and  payment  again  refused.  Held,  that  a fresh 
rule  might  then  be  obtained  for  the  attachment.  Upon 
the  objection  of  the  former  dissmissal  being  taken,  the 
Court  said  : “ There  is  no  weight  in  this  objection.  In  the 
cases  cited  the  same  questions  were  brought  before  the 
Court  on  amended  materials ; but  here  there  has  been  a 
fresh  demand  of  the  costs,  and  a fresh  coAtempt,  after  a 
proper  service  of  the  power  of  attorney  has  been  effected. 
The  defendant  proceeds  upon  new  matter,  and  does  not 
bring  into  question  the  former  decision  of  the  Court.” 

So  in  this  case.  There  was  no  decision  on  the  plaintiff’s 
material  produced  to  warrant  an  order  for  judgment. 
Because  the  plaintiff  had  not  paid  into  Court  the  $50,  his 
material  could  not  be  considered  at  all,  because  there  was 
a stay  of  proceedings.  Now  he  has  paid  the  money  in. 
It  was  a collateral  thing  governing  the  decision ; so  now 
the  plaintiff’s  material  may  be  considered.  Consistently 
with  this  it  was  always  held  that  where  the  first  decision 
went  on  the  wrong  entitling  or  jurat  of  the  affidavit  that 
it  might  be  amended,  resworn,  and  the  motion  be  renewed, 
because  these  were  defects  that  prevented  the  mover’s 
case  from  being  considered  at  all. 

See  the  law  and  all  the  cases  collected  in  the  14th  ed.  of 
Archbold’s  Practice,  1,400.  The  cases  are  very  numerous. 

In  that  edition  of  Archbold,  276,  it  is  laid  down  as  to 
motions  for  judgment  under  Rule  739:  “If  the  application 
is  dismissed  or  refused,  the  plaintiff  may  apply  again  on 
fresh  materials,”  referring  to  Wagstaff  v.  Jacobowltz , a 
decision  of  Mathew,  J.,  W.  N.  1884,  p.  17. 

I have  referred  to  all  the  cases  cited  in  Cavanagh  on 
Summary  Judgment,  pp.  88-9-90.  There  is  not  one  of 
them  inconsistent,  as  it  seems  to  me,  with  the  opinions  I 
have  above  expressed.  The  Irish  case  cited  there  is,  I believe, 
entirely  right,  and,  as  I understand  it,  consistent  with  the 
opinion  I have  expressed.  There  the  defect  was  an  omis- 
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sion  of  a matter  from  the  affidavit  which  the  Rule  made 
an  essential  part  of  plaintiff’s  case. 

In  13  M.  & W.  560  (note)  it  is  said  : “ The  rule  now 
acted  upon  in  the  Court  of  Queen’s  Bench  appears  to  be 
that,  where  a party  fails  in  an  application  from  a defect  in 
his  affidavits,  he  cannot  have  a fresh  rule  on  amended 
affidavits,  except  only  where  the  defect  is  merely  in  the 
jurat  or  title  of  the  affidavit”;  citing  Regina  v.  Man- 
chester and  Leeds  R . W.  Co.,  8 A.  & E.  413  ; Rex  v.  Jus- 
tices of  Warwickshire , 5 Bowl.  P.  C.  382  ; Shaw  v.  Perkin , 
1 Bowl.  P.  C.  (N.  S.)  307  ; Regina  v.  Pickles,  3 Q.  B.  599, 
note. 

[The  motion  for  judgment  was  afterwards  argued  on  its 
merits,  and  granted.] 
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Robb  v.  Murray. 


Parties — Joint  contractors — Rule  324  (<*>)• 

Under  an  incomplete  agreement  with  the  plaintiff,  the  defendant  and  one 
R.  went  into  possession  of  the  plaintiffs  shop,  intending  to  carry  on 
business  as  partners. 

The  agreement  never  was  completed,  the  defendant  and  R.  were  put  out 
of  the  shop,  and  the  plaintiff  brought  this  action  to  recover  the  amount 
received  by  the  defendant  from  sales  of  goods  while  in  possession  of  the 
shop. 

The  defendant  asserted  that  the  contract  was  a joint  one  on  the  part  of 
himself  and  R. , but  the  plaintiff  and  R.  denied  this. 

Held,  that  an  order  under  Rule  324  [a)  compelling  the  plaintiff  to  add  R. 
as  a party  defendant,  in  the  character  of  a joint  contractor,  was  under 
the  circumstances  a proper  order. 

[December  26,  1889,  and  February  8,  1890. — The  Master  in  Chambers.'] 

[February  28,  1890. — Falconbridge,  J.] 


The  plaintiff  was  the  owner  o£  a shop  and  business  in 
London,  which  the  defendant  and  one  Rhycard  were 
desirous  of  purchasing.  After  some  discussion  about  terms 
the  parties  proceeded  to  take  stock,  and  the  defendant  and 
Rhycard  were  permitted  to  take  possession  and  make 
sales  and  to  retain  the  proceeds  out  of  that  portion  of  the 
stock  which  had  been  taken,  apparently  just  as  they  would 
have  done  if  the  sale  had  been  completed.  In  the  end  the 
parties  were  unable  to  come  to  terms;  the  defendant  and 
Rhycard  were  ejected  from  the  shop  ; and  the  plaintiff 
brought  this  action  to  recover  the  moneys  which  had  been 
received  from  the  sales  of  the  stock. 

A former  action  for  the  same  cause,  brought  in  a 
County  Court,  was  dismissed  for  want  of  jurisdiction  : see 
16  A.  R.  503. 

The  statement  of  claim  in  this  action  simply  set  up  that 
the  defendant  had  received  for  the  use  of  the  plaintiff  a 
certain  sum,  which  the  plaintiff  claimed. 

The  defendant  delivered  a statement  of  defence,  and 
counter-claim  for  damages  for  breach  of  contract  and 
for  assault,  &c.,  in  which  he  stated  the  facts  with  regard 
to  Rhycard.  The  pleadings  are  fully  stated  below. 

The  plaintiff  moved  to  strike  out  of  the  defence  and 
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counter-claim  the  portions  refering  to  Rhycard,  or  to  com- 
pel the  defendant  to  add  Rhycard  as  a plaintiff  in  the 
counter-claim. 

The  motion  was  argued  before  the  Master  in  Chambers,, 
on  the  23rd  December,  1889. 

Hoyles , Q.C.,  for  the  plaintiff. 

Shepley,  Q.C.,  for  the  defendant. 

Judgment  was  delivered  on  the  26th  December,  1889. 

The  Master  in  Chambers. — Motion  by  plaintiff  to 
compel  the  defendant  to  add  one  Rhycard  as  a plaintiff  in 
his  counter-claim  in  this  cause. 

Statement  of  claim  : that  in  December,  1888,  defendant 
received  for  the  use  of  the  plaintiff  from  the  proceeds  of 
sales  of  goods  in  plaintiff’s  shop,  sums  of  money  (set  forth) 
amounting  to  $273.03,  which  were  and  are  the  moneys  of 
the  plaintiff.  But  plaintiff  acknowledges  receipt  of  $25 
part  thereof  from  one  Rhycard,  to  whom  defendant  had 
paid  that  sum,  and  plaintiff  claims  the  balance,  $248.03  and 
interest,  from  defendant. 

In  defence,  defendant  (1)  denies  the  plaintiff’s  allega- 
tions ; (2)  says  that  plaintiff  agreed  to  sell  to  defendant 
and  Rhycard  jointly,  who  agreed  to  purchase  the  stock-in- 
trade,  &c.,  and  business  of  the  plaintiff  as  a tobacconist,  and 
plaintiff,  in  pursuance  of  that  agreement,  put  defendant 
and  Rhycard  in  possession,  and  defendant  and  Rhycard 
accordingly  entered  into  possession,  and  carried  on  the  busi- 
ness in  their  own  names  and  on  their  own  behalf  by  virtue 
of  the  said  sale,  until  plaintiff  forcibly  deprived  them  of 
the  possession  thereof,  excluded  them  therefrom,  and  re- 
took the  said  stock-in-trade,  goods,  &c.,  and  took  other 
goods  which  defendant  and  Rhycard  had  purchased,  and 
forcibly  ejected  the  defendant  and  Rhycard  from  the  said 
store,  and  took  possession  of  every  thing.  This  is  all  put 
as  a counter-claim  by  the  defendant. 

I know,  of  course,  from  what  passed  before  me,  that  the 
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case  of  the  defendant  on  this  motion  is  that  the  money  the 
plaintiff  claims  is  money  received  by  defendant  and 
Rhycard  from  sales  of  goods  in  the  store  after  they  had 
received  possession  of  the  store  and  goods  from  plaintiff 
under  the  agreement,  and  that  that  money  was  their  own 
money  and  not  the  plaintiff’s.  But  the  plaintiff’s  claim 
does  not  shew  that  Rhycard  was  a joint  purchaser  with 
defendant ; of  course,  it  merely  claims  for  money  of  plaintiff 
received  by  defendant,  and  the  defendant’s  counter-claim 
does  not  identify  the  money  claimed  by  the  'plaintiff  or  that 
received  by  defendant  and  Rhycard  for  sales  of  goods  in 
the  said  business  after  plaintiff  had  put  them  in  possession. 
Presumably,  in  the  absence  of  averment,  it  must  be  different 
money  the  plaintiff  is  proceeding  for,  for  the  defendant 
avers  that  the  money  received  by  defendant  and  Rhycard 
for  the  said  sales  was  their  own  money.  If  it  be  the  truth 
that  both  parties  are  claiming  the  money  in  question  from 
what  occurred  under  the  same  agreement,  then  I ought  to 
enlarge  this  motion  (for  there  is  much  to  lead  me  to  suppose 
that  it  is  so)  so  as  to  enable  the  defendant  to  move  to 
compel  the  plaintiff  to  join  Rhycard  as  a defendant. 

The  defendant  should,  no  doubt,  have  moved  before  for 
that  purpose,  and  that  may  afford  an  occasion  for  con- 
sideration as  to  costs ; but  it  is  the  most  convenient  way, 
it  strikes  me,  of  doing  justice  between  the  parties,  and  the 
course  of  this  case  seems  to  me  to  shew  the  propriety  of 
allowing  the  defendant  to  make  that  cross-motion.  The 
question  is  really  raised  by  the  plaintiff  himself,  and 
the  defendant  cannot,  I suppose,  have  the  proper  remedy 
by  pleading;  he  must  move  to  compel  plaintiff  to  join 
Rhycard,  for  I do  not  think  that  the  manner  of  the  plain- 
tiff’s declaration  would  estop  him,  as  the  case  nowT  stands* 
from  asserting,  as  against  the  defendant’s  counter-claim, 
that  Rhycard  was  a person  jointly  entitled  with  the  defend- 
ant in  the  subject  of  the  counter-claim,  and  so  must  be 
joined.  I refer  to  the  following  cases  : Pilley  v.  Robinson , 
20  Q.  B.  D.  155  ; Cambefort  v.  Chapman , 19  Q.  B.  D.  229; 
Kendall  v.  Hamilton,  4 App.  Cas.  504  ; Scarf  v.  Jardine, 


400  ONTARIO  PRACTICE  REPORTS.  [VOL. 

7 App.  Cas.  at  p.  364 ; and  Steeds  v.  Steeds,  22 
Q.  B.  D.  537. 

There  may  be  many  reasons  which  should  make  it  proper 
the  plaintiff  should  make  Rhycard  a party  ; it  is  in  the 
natural  order;  and  to  compel  this  it  is  necessary  that  the 
defendant  should  go  one  step  back. 

The  plaintiff’s  motion  accordingly  stood  over,  and  the 
defendant  moved  for  an  order  to  compel  the  plaintiff  to 
add  Rhycard  as  a defendant  to  the  original  action. 

This  motion  was  argued  before  the  Master  in  Chambers, 
on  the  5th  February,  1890,  the  same  counsel  appearing. 

Judgment  was  delivered  on  the  8th  February,  1890. 

The  Master  in  Chambers. — In  this  case  I think  I 
must  make  an  order  that  the  plaintiff  do  join  Rhycard  as 
a party  defendant  in  this  suit.  The  defendant  and  Rhy- 
card are  jointly  liable  to  plaintiff,  if  liable  at  all.  In  con- 
cluding this  I rely  upon  the  evidence  of  the  plaintiff 
himself. 

I will  assume,  for  the  sake  of  considering  the  plain- 
tiff’s case  most  favourably,  that  he  is  right  in  saying 
that  it  was  competent  to  him,  in  the  circumstances,  to  put 
an  end  to  the  contract  which  was  contemplated,  and  indeed 
acted  on,  between  him,  on  the  one  part,  and  the  defendant 
and  Rhycard,  on  the  other  part— a contract  on  which 
lie  had  delivered  possession  of  the  stock  to  them.  I do 
not  mean  that  I think  this,  by  any  means,  but  this  is  the 
strongest  way  in  which  it  can  be  put  for  the  plaintiff. 
Still,  to  recover  the  $271,  the  proceeds  of  the  goods  which 
they  had  received  for  sales  of  this  stock,  with  his  full  con- 
sent, the  plaintiff  must  sue  both  parties.  As  the  plaintiff 
himself  swears,  the  defendant  and  Rhycard  bought,  as 
partners,  for  the  purpose  of  carrying  on  the  business  jointly 
as  partners,  and  entered  into  possession  of  the  stock 
as  such  partners,  which  possession  was  delivered  to  them 
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by  the  plaintiff  with  the  intention  that  they  should  sell 
and  otherwise  deal  with  that  stock  as  their  own.  The  con- 
sideration to  be  given  to  the  plaintiff  was  the  undertaking 
of  both  of  them  for  the  price. 

Then  if  in  the  result  the  plaintiff  is,  as  he  contends, 
entitled  to  the  $271  realized  from  the  goods  sold,  surely 
the  defendant  and  Rhycard  must  both  be  sued,  for  they 
are  jointly  liable. 

I quite  conclude  from  the  cases  I have  referred  to,  that 
in  no  way  can  the  rights  of  all  parties  in  this  transaction, 
nor  can  the  rights  of  defendant  Murray,  be  inquired  into 
and  adjudicated  upon  but  by  adding  Rhycard  as  a defend- 
ant. The  course  taken  by  the  plaintiff  as  to  the  counter- 
claim of  defendant  Murray  exemplifies  and  proves  this. 

To  impose  the  proper  terms  and  conditions,  I must  con- 
sider the  circumstances  of  the  former  motion. 

The  order  drawn  up  directed  that  the  plaintiff  should 
add  Rhycard  as  a defendant  to  the  action,  and  that  pro- 
ceedings should  be  stayed  until  he  did  so ; and  dismissed 
the  plaintiff’s  motion.  Costs  of  both  motions  to  be  costs 
in  the  cause. 

The  plaintiff  appealed,  and  his  appeal  was  argued  before 
Falconbridge,  J.,  in  Chambers,  by  the  same  counsel  on 
the  22nd  February,  1890. 

Judgment  was  delivered  on  the  28th  February,  1890. 

Falconbridge,  J. — Under  the  Common  Law  Procedure 
Act  a defendant  who  complained  of  non-joinder  of  a joint 
obligor  or  contractor  filed  his  plea,  stating  the  place  of 
residence  of  the  joint  obligor  or  contractor  within  Upper 
Canada,  and  filed  his  affidavit  of  the  truth  of  it. 

Whether  this  plea  was  true  or  not  was  a matter  which 
might  be  controverted  upon  motion  to  set  it  aside  : May- 
bury  v.  Mudie , 5 C.  B.  at  p.  291. 

Since  the  passing  of  the  Judicature  Act  no  plea  or 
defence  can  be  pleaded  in  abatement.  But  in  Kendall  v. 
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Hamilton,  4 App.  Cas.  504,  it  was  held  per  Lord  Cairns, 
C.,  that  the  application  to  have  the  person  omitted  included 
as  a defendant  ought  to  be  granted  or  refused  on  the  same 
principles  on  which  a plea  in  abatement  would  have 
succeeded  or  failed. 

Werderman  v.  Societe  Generate  d’  Electricite,  19  Ch.  D. 
246,  established  that  a demurrer  for  want  of  parties  will 
not  lie. 

In  PiUey  v.  Robinson , 20  Q.  B.  D.  155,  it  was  held  that 
when  an  action  is  brought  against  one  only  of  several  joint 
contractors,  the  defendant  is  entitled,  as  of  right,  under 
Order  XV.  R.  11,  to  have  his  co-contractors  joined  as 
defendants. 

In  that  case  there  was  no  question  about  the  contract 
being  a joint  one  ; here  it  is  strenuously  denied  by  plaintiff 
and  Rhycard.  But  defendant  contends  that  even  if  the 
arrangements  for  partnership,  &c.,  were  never  complied 
with,  yet  the  defendant  and  Rhycard  were  let  into  posses- 
sion jointly  by  plaintiff,  and  the  receipt  of  the  moneys 
constitutes  a joint  indebitatus  assumpsit. 

On  the  whole  I do  not  think  I can  disturb  the  order  of 
the  learned  Master,  acting  under  Rule  324  a. 

If  it  shall  appear  at  the  trial  that  Rhycard  is  not  liable. 
I have  no  doubt  the  Judge  will  protect  the  plaintiff  against 
the  costs  occasioned  by  his  being  added,  whatever  be  in 
other  respects  the  result  of  the  action. 

Appeal  dismissed  ; costs  of  appeal  to  be  costs  in  the  causo 
to  Murray  .in  any  event. 
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Re  Allenby  and  Weir,  Solicitors. 


Solicitor  and  client — Costs  of  unnecessary  proceedings — Disallowance  of— 
Proceedings  by  writ  of  summons,  where  summary  application  sufficient — 
Administration  order. 

The  solicitors  instituted  an  action  on  behalf  of  a young  woman,  one  of  two 
residuary  legatees  and  devisees  under  a will,  against  the  executors  and 
trustees,  for  an  account.  Upon  the  pleadings  charges  of  negligence  in 
getting  in  rents,  &c.,  and  of  refusal  to  account  were  made  against  the 
defendants,  and  it  was  stated  that  a release  was  obtained  from  the 
other  residuary  legatee  in  the  absence  of  his  solicitor,  immediately  after 
his  coming  of  age,  by  taking  advantage  of  his  necessities. 

At  the  trial  judgment  was  given  in  the  usual  terms  of  an  administration, 
order,  reserving  further  directions  and  costs ; and  by  the  judgment  on. 
further  directions  the  plaintiff  was  given  the  general  costs  of  the  action 
against  the  defendants,  saving,  however,  costs  incurred  by  the  plaintiff' 
proceeding  by  writ  of  summons  instead  of  by  summary  application  for 
an  administration  order,  and  the  plaintiff  was  ordered  to  pay  the  extra, 
costs  occasioned  to  the  defendants  by  such  proceeding  : — 

Held,  that  no  question  was  raised  by  the  plaintiff  which  could  not  have 
been  disposed  of  in  the  Master’s  office  ; and,  under  the  circumstances* 
in  the  absence  of  any  evidence  to  shew  that  the  client  had,  with  know- 
ledge of  the  practice  of  the  Court  and  the  risk  she  ran,  expressly 
instructed  the  solicitors  to  proceed  in  the  way  they  did,  they  could  not 
tax  against  her  any  more  costs  than  they  would  be  entitled  to  had  they 
proceeded  by  notice  of  motion  instead  of  by  writ  of  summons. 

Scanlan  v.  McDonough,  10  C.  P.  104,  specially  referred  to. 

[January  31,  1890. — Robertson,  J .] 

This  was  an  appeal  by  May  Agnes  Mary  Robertson  from 
the  certificate  of  J.  H.  Thom,  one  of  the  taxing  officers  at 
Toronto,  on  the  taxation  before  him,  as  against  the  appel- 
lant, of  the  solicitors’  costs  of  an  action  of  Robertson  v. 
Cowan , brought  by  them  on  behalf  of  the  appellant,  upon 
the  ground  that  the  taxing  officer  should  not  have  allowed 
to  the  solicitors  any  more  costs  as  against  their  client  than 
they  would  have  been  entitled  to  if,  instead  of  beginning 
the  action  of  Robertson  v.  Cowan  by  writ  of  summons, 
they  had  applied  summarily  and  obtained  an  administra- 
tion order  under  the  provisions  of  Chy.  G.  O.  467,  now 
Con.  Rule  965. 

The  action  of  Robertson  v.  Cowan  was  instituted  by 
May  Agnes  Mary  Robertson,  as  one  of  two  residuary 
legatees  and  devisees  under  the  will  of  Kenneth  Robertson, 
deceased,  against  Cowan  and  Husband,  who  were  the 
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executors  thereunder  and  trustees  of  the  estate.  The 
action  was  begun  by  writ  of  summons,  on  the  3rd  Septem- 
ber, 1884. 

The  statement  of  claim  set  out  the  will  of  Kenneth 
Robertson,  whereby  he  appointed  the  defendants  and 
Agnes  Robertson,  his  wife,  executors  of  it,  and  bequeathed 
his  estate  to  his  executors  in  trust  to  sell  and  invest,  &c., 
and  pay  the  yearly  interest  to  his  wife  during  her  life, 
provided  she  should  continue  his  widow,  to  be  used  for  the 
maintenance  of  herself  and  the  maintenance  and  education 
of  his  children  ; and  on  the  death  or  marrying  again  of 
his  wife  he  declared  her  interest  should  cease,  and  he 
directed  that  the  defendants  should  take  under  their  con- 
trol and  direction  his  estate  in  the  same  manner  as  if  they 
alone  had  been  appointed  trustees  thereof ; and  on  the 
coming  of  age  or  marrying  of  his  youngest  child  he 
directed  the  defendants  to  divide  his  estate  equally 
between  his  children. 

The  statement  of  claim  also  set  forth  that  the  testator 
died  in  1867,  leaving  his  widow  and  two  children,  namely, 
the  plaintiff*,  his  elder  child,  and  Kenneth  Robertson,  his 
younger  child,  and  probate  of  the  will  was  granted  to  the 
defendants  and  the  widow  on  the  5th  July,  1867 ; that  in 
1869  the  widow  married  again  ; that  Kenneth  Robertson 
came  of  age  on  the  20th  February,  1884;  that  the  plain- 
tiff had  frequently  applied  to  the  defendants  for  an  account 
of  the  estate  of  her  father  since  his  death  to  the  time  her 
brother  became  of  age,  but  that  the  defendants  neglected 
and  refused  to  render  a proper  statement,  although  certain 
partial  accounts  had  been  rendered,  in  which  were  items 
of  payments  which  the  plaintiffs  claimed  were  improperly 
charged,  and  she  also  claimed  that  rents  received  by  the 
defendants,  or  which  except  for  their  negligence  might 
have  been  received,  had  not  been  accounted  for. 

The  statement  of  claim  also  set  out  that  Kenneth 
Robertson  on  his  coming  of  age  executed  to  the  defendants 
a general  release  on  payment  to  him  by  them  of  a sum  of 
$214.92,  which  they  alleged  was  the  proper  balance  in 
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their  hands  payable  to  each  of  the  children  of  the  testator, 
and  that  the  defendants  proposed  to  pay  to  the  plaintiff 
the  same  sum,  $214.92,  on  receiving  a release  from  her  ; 
that  Kenneth  Robertson  accepted  this  sum  and  executed 
the  release  without  being  furnished  with  a proper  state- 
ment of  account,  and  that  the  plaintiff  had  refused  and 
still  refused  to  accept  that  sum,  as  a far  larger  sum  was 
due. 

The  plaintiff  prayed  that  the  defendants  might  be 
ordered  to  render  a proper  statement  of  their  trusts,  and 
for  payment  of  the  balance  due,  general  relief,  and  costs. 

By  their  statement  of  defence  the  defendants  submitted 
that  the  widow  of  the  testator  was  a necessary  party. 
They  also  stated  that  before  action  they  submitted  to  the 
testators  son,  and  his  widow,  as  the  plaintiff's  attorney 
(acting  under  due  authority  from  the  plaintiff)  full 
accounts,  &c.,  with  which  the  widow  was  perfectly  satis- 
fied, except  as  to  some  specified  matters.  They  also  sub- 
mitted that  they  had  furnished  the  plaintiff,  or  her  duly 
authorized  attorney,  with  as  full  and  proper  accounts  of 
their  dealings  with  the  estate  as  they  were  bound  by  law 
to  furnish  ; and  that  they  had  submitted  to  the  plaintiff’s 
brother  the  same  accounts  of  their  dealings  as  they  furnished 
to  the  plaintiff,  and  he  admitted  the  same  as  true  and 
correct,  and  released  the  defendants  from  all  further 
accounting  upon  receipt  of  $214.92  ; and  that  they  had 
offered  to  pay  the  plaintiff*  a like  sum. 

The  plaintiff*  in  reply  said  that  her  mother  was  not  a 
necessary  party  ; that  the  defendants  did  not  submit  to- 
iler before  action  full  accounts,  nor  did  they  submit  any 
accounts  till  after  action,  and  that  the  accounts  submitted 
were  not  correct.  She  also  said  that  her  brother  was 
induced  to  accept  the  $214.92,  and  to  execute  the  release 
immediately  on  his  coming  of  age,  in  the  absence  of  his 
solicitor,  and  that  the  defendants  took  advantage  of  his 
necessities,  &c. 

The  action  came  on  for  trial  before  Ferguson,  J.,  on  the 
24th  October,  1884.  Upon  reading  the  pleadings,  and 
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upon  hearing  what  was  alleged  by  counsel  for  both  parties, 
the  ordinary  order  of  reference  was  made,  referring  to 
the  Master  at  Berlin  to  take  the  usual  accounts  in  admin- 
istration. At  the  trial  the  defendants  asked  for  the  costs 
up  to  and  inclusive  of  the  hearing,  on  the  ground  that  there 
was  no  necessity  for  the  action,  that  the  ordinary  adminis- 
tration order  was  all  that  was  necessary,  and  could  have 
been  procured  on  motion.  The  questions  of  costs  and 
further  directions  were  reserved. 

After  the  report  of  the  Master  the  matter  came  upon  fur- 
ther directions  before  Boyd,  C.,  on  6th  April,  1887,  and  the 
order  made  as  to  costs  was  in  these  words:  “And  this  Court 
doth  further  order  and  adjudge  that  the  defendants  do  pay 
to  the  plaintiff  the  general  costs  of  this  action,  except  so  far 
as  the  costs  have  been  increased  by  reason  of  the  plaintiff* 
proceeding  by  issuing  a writ  of  summons,  instead  of  by 
way  of  motion  for  administration,  and  by  proceedings  in 
the  Master’s  office  as  to  items  of  plaintiff's  surcharge  on 
which  she  failed.  And  this  Court  doth  further  order  and 
adjudge  that  the  plaintiff  do  pay  to  the  defendants  their 
extra  costs  to  the  hearing  incurred  by  reason  of  the  plaintiff 
proceeding  by  action  instead  of  by  notice  of  motion  for 
administration,  and  their  costs  of  proceedings  in  the 
Master’s  office  as  to  items  of  surcharge,  &c.,  on  which 
plaintiff  failed,”  &c.  And  then  there  was  a reference  back  to 
the  Master  at  Berlin  to  tax  the  costs,  and  set  off  the  same 
against  each  other  pro  tanto. 

An  order  having  been  obtained  by  the  plaintiff  in  the 
action  for  the  taxation  of  her  solicitors’  bill  of  costs  respect- 
ing the  action,  it  was  taxed  before  Mr.  Thom,  who  refused 
to  disallow  such  part  of  the  costs  as  were  occasioned  by 
proceeding  by  action  instead  of  by  summary  application. 

The  client  appealed ; and  her  appeal  was  argued  before 
Robertson,  J.,  in  Chambers  on  the  20th  January,  1890.  . 

William  Davidson , for  the  client.  All  the  relief  obtained 
By  the  plaintiff  in  the  action  might  have  been  obtained 
under  the  ordinary  administration  order,  which  was  in  fact 
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the  order  made  at  the  trial.  In  the  absence  of  evidence 
that  the  client  instructed  them  to  bring  an  action  instead 
of  proceeding  summarily,  the  solicitors  should  not  be  held 
entitled  to  tax  the  costs  of  the  unnecessary  proceedings, 
which  by  the  judgment  on  further  directions  were  clearly 
against  the  interests  of  the  client.  I refer  to  Sovereign  v. 
Sovereign,  15  Gr.  559 ; Eberts  v.  Eberts,  25  Gr.  565 ; Re 
Allan,  9 P.  R.  277 ; Sullivan  v.  Harty,  ib.  500 ; Re 
Hardy,  3 Ch.  Chamb.  R.  179  ; Con.  Rule  1215. 

Bain , Q.  C.  for  the  solicitors.  The  solicitors  were  justi- 
fied in  bringing  the  action  ; for  they  could  not  have  ob- 
tained the  relief  they  claimed  under  the  ordinary  order. 
Where  there  is  a special  issue  to  try,  the  proceeding  must 
be  by  action.  The  question  here  was,  release  or  no  release. 

Judgment  was  delivered  on  the  31st  January,  1890. 

Robertson,  J. — (After  stating  the  facts  as  above.)— I have 
read  all  the  pleadings,  and  I have  failed  to  discover  any 
allegations  in  the  plaintiff’s  statement  of  claim  charging  the 
defendants  with  any  misconduct  which  could  not  have 
been  disposed  of  in  the  Master’s  office ; there  is  nothing  in 
the  statement  of  claim  which  necessitated  a trial  before  the 
Court;  and  the  natural  consequence  was  the  order  made  on 
further  directions.  That  being  the  state  of  affairs,  what 
has  appeared  before  me  to  warrant  the  solicitors  in  taking 
the  more  expensive  proceedings  by  action,  instead  of  the 
usual  motion  for  an  administration  order  under  Rule  467, 
then  in  force,  and  which  is  now  in  force  as  Rule  965  of  the 
Consolidated  Rules  and  Orders  ? 

It  is  contended  under  these  circumstances  that  the  soli- 
citors cannot  tax  these  extra  costs  against  their  client, 
without  shewing  that  they  proceeded  in  the  manner  they 
did  by  her  express  instructions,  after  they  had  fully  ex- 
plained to  their  client  the  risk  that  she  was  running  in  thus 
proceeding,  and  that  she  would,  in  all  probability,  not  only 
be  deprived  of  her  own,  but  would  most  likely  be  ordered  to 
pay  the  defendants’  costs,  thus  unnecessarily  sustained. 

The  facts  and  circumstances  of  this  case  appear  to  me  to 
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be  on  all  fours  with  Scanlan  v.  McDonough,  10  C.  P. 
104,  and  the  remarks  ol  Draper,  C.J.,  apply  with  great  force 
to  the  circumstances  surrounding  this  case.  He  says  : “ If 
indeed  the  plaintiff  (client)  had  been  informed  that  by 
bringing  the  action  in  the  Superior  Court  he  incurred  the 
risk  of  recovering  a verdict  which  would  only  entitle  him 
to  County  Court  costs,  and  nevertheless  directed  the  action 
to  be  brought  in  this  Court,  he  would  be  liable  to  pay  his 
attorney’s  costs  accordingly,  whatever  he  might  recover,  or 
if  he  failed  altogether  ; but  that  is  not  shewn  to  be  the 
case  ; all  we  see  is  that  he  gave  no  directions  in  that 
respect,  and  when  aware  that  the  suit  was  being  carried  on 
in  this  Court,  expressed  no  dissatisfaction.  I have  little 
doubt  that  in  reality  he  knew  nothing  about  the  conse- 
quences, or  the  difference,  and  this  is  no  case  to  apply  the 
maxim  ignorantia  juris  non  excused.  He  might  reason- 
ably expect  his  attorney  to  inform  him.” 

When  we  consider  that  the  client  in  this  case  was  a 
woman  who,  I think  it  fair  to  presume,  had  no  knowledge 
whatever  of  the  practice  of  the  Courts,  and  who,  I have  no 
doubt,  relied  implicitly  on  her  solicitors  acting  with  a single 
mind  in  her  interest  and  for  her  benefit,  find  that  they  would 
take  no  proceedings  which  might  result  to  her  discomfiture, 
and  who  could  give  no  instructions  as  to  the  proper  course 
to  pursue  in  order  to  obtain  for  her  what  she  was  seeking, 
I can  see  nothing  to  support  the  contention  of  the  solicitors 
in  this  matter;  and  I think  it  is  a wholesome  rule  to  apply, 
that  solicitors  should  not  be  allowed  to  make  litigation 
unnecessarily  expensive,  either  to  their  clients  or  to  those 
against  whom  they  are  employed.  In  this  matter  the 
client  has  already  suffered  because  of  these  unnecessary 
progeedings  ; she  has  been  obliged  to  pay  the  defendants’ 
costs  of  defence  occasioned  thereby — quite  enough,  I think, 
without  paying  the  solicitor  for  doing  that  by  which  she 
has  been  mulct  in  costs.  I think  the  appeal  must  be 
allowed,  and  the  costs  taxed  by  Mr.  Thom,  allowing  the 
solicitor  for  these  unnecessary  proceedings,  disallowed,  and 
that  the  solicitors  should  pay  the  costs  of  this  appeal  and 
incident  thereto. 
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Re  J.  S.  Fraser,  a Solicitor. 


Costs — Taxation  between  solicitor  and  client — Agreement  to  pay  retaining 
fees — Special  circumstances. 

The  solicitor  acted  for  a client  in  defending  him  upon  a charge  of  arson, 
and  in  prosecuting  actions  against  two  insurance  companies  to  recover 
for  a loss  by  fire.  At  the  time  the  solicitor’s  services  were  required  the 
client  had  no  money  and  had  no  prospect  of  getting  any,  and,  in  conse- 
quence of  the  risk  the  solicitor  ran  of  gettingg  nothing  and  losing  a 
considerable  sum  for  disbursements,  the  client  offered  him  a retaining 
fee,  to  be  paid  out  of  the  insurance  moneys  when  recovered,  and  it  was 
agreed  between  them  that  such  fee  should  be  $150  for  the  two  actions, 
the  amount  claimed  therein  being  about  $1,250.  Subsequently,  and 
when  some  costs  had  been  incurred,  the  client  made  an  assignment  to  a 
third  party  of  the  moneys  due  to  him  from  the  insurance  companies,  in 
trust,  to  pay  the  solicitor  his  costs,  including  the  retaining  fees  agreed 
upon,  and  to  pay  the  balance  to  creditors.  The  client  at  a later  date 
made  a general  assignment  for  the  benefit  of  creditors  : — 

Held , upon  appeal  by  the  assignee  from  the  taxation  of  the  solicitor’s 
costs,  that  the  first  assignment  in  trust  was  a security  for  costs  already 
incurred,  a confirmation  of  the  original  agreement,  and  a quasi  appro- 
priation of  the  money  ; and  as  it  appeared  that  the  client  understood  that 
the  payment  of  retaining  fees  was  voluntary,  and  that  they  could  not 
be  recovered  from  the  opposite  party,  the  retaining  fees  were  properly 
allowed  to  the  solicitor  by  the  taxing  officer;  and  under  the  exceptional 
circumstances  of  the  case  the  amount  was  not  unreasonable. 

[February  24,  1890. — Falconbridge , J.  ] 

This  was  an  appeal  by  H.  P.  Allen,  assignee  for  the 
benefit  of  creditors  of  G.  H.  Keyes,  from  the  taxation  by 
the  Deputy  Clerk  of  the  Crown  at  Chatham  of  a bill  of 
costs  for  services  to  Keyes  rendered  by  the  solicitor. 

The  complaint  of  the  appellant  was  that  the  Deputy 
Clerk  had  erroneously  allowed  the  solicitor  two  retaining 
fees  of  $75  each  in  actions  brought  by  the  solicitor  in  behalf 
of  Keyes  against  two  insurance  companies. 

The  bill  of  costs  in  question  was  for  services  rendered 
to  Keyes  upon  a criminal  prosecution  for  arson,  and  in  the 
two  actions  against  the  insurance  companies,  in  which 
Keyes  recovered. 

In  an  affidavit  made  by  the  solicitor  he  stated  that  in 
consequence  of  the  risk  he  ran  of  getting  nothing  for  his 
services  and  losing  a considerable  sum  in  disbursements  and 
counsel  fees  in  case  Keyes  were  convicted  of  arson  or  failed 
to  recover  in  the  insurance  suits,  it  was  agreed  between 
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Keyes  and  him  before  the  civil  actions  were  commenced  that 
he  should  receive  $75  in  each  of  the  civil  actions  as  a re- 
taining fee  to  be  paid  out  of  the  proceeds  of  the  verdicts; 
that  this  sum  was  fixed  upon  because  the  aggregate  of  the 
two  retaining  fees  would  about  equal  the  difference  be- 
tween what  Keyes  owed  and  what  he  sued  the  insurance 
companies  for. 

Keyes  also  made  an  affidavit,  in  which  he  stated  that  be- 
fore the  two  civil  actions  were  commenced  threats  were 
being  made  and  it  was  well  understood  that  he  was  to  be 
prosecuted  for  arson  ; that  he  went  to  the  solicitor  to  en- 
gage him  to  defend  him  in  the  criminal  action  and  to  bring 
the  two  civil  actions ; that  he  had  no  money  and  no  pros- 
pect of  getting  any  except  by  the  insurance  money,  and  he 
was  then  indebted  to  the  extent  of  $1,100  ; that  he  could 
not  even  pay  his  solicitor’s  disbursements,  and  so  offered 
him  a retainer  of  $500  to  be  paid  out  of  the  insurance 
money  when  recovered,  but  the  solicitor  refused  to  take 
$500  or  $300,  and  that  they  then  agreed  upon  $75  in  each 
case,  which  would  about  equal  the  difference  between  what 
he  (Keyes)  owed  his  creditors  and  what  he  expected  to  re- 
cover from  the  insurance  companies,  and  that  the\r  agreed 
that,  in  consequence  of  the  risk  the  solicitor  ran  of  getting 
nothing  and  losing  a considerable  sum  for  disbursements 
and  counsel  fees,  he  (Keyes)  should  pay  him  $75  as  a re- 
taining fee  in  each  of  the  civil  actions  over  and  above  his 
charges  for  the  work  he  should  do  as  solicitor  and  counsel. 
Keyes  also  stated  that  he  expected  to  be  able  in  course  of 
time  to  pay  his  creditors  in  full,  and  whatever  sum  was 
allowed  to  the  solicitor  he  would  in  the  end  have  to  pay 
himself,  and  that  he  was  satisfied  to  pay  the  bill  as  rend- 
ered, including  the  retaining  fees. 

Subsequently  to  the  agreement  referred  to  in  these  affi- 
davits, and  when  some  of  the  costs  had  been  incurred,  and 
on  the  14th  November,  1889,  Keyes  made  an  assignment 
to  one  Badder  of  “ all  moneys  due  or  to  become  due  to  him 
(Keyes)  from  the  Northern  Assurance  Company  of  London, 
and  the  National  Insurance  Company  of  Ireland,  in  trust 
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to  pay  J.  S.  Fraser  (the  solicitor)  all  his  costs,  charges,  and 
expenses  in  connection  with  said  suits,  including  a retain- 
er fee  of  $75  in  each  suit,  and  his  costs  in  connection  with 
the  investigation  before  the  police  magistrate,  and  his 
costs  in  and  about  the  criminal  proceeding  * * and  to 

pay  the  balance  pro  rata  to  the  creditors  of  the  said 
■George  H.  Keyes.”  A general  assignment  for  the  benefit  of 
creditors  was  afterwards  made  to  the  appellant. 

The  appeal  was  argued  before  Falconbridge,  J.,  in 
Chambers  on  the  22nd  February,  1890. 

Douglas  Armour,  for  Allen,  the  appellant.  The  only 
question  is  as  to  the  two  retaining  fees  of  $75  each, 
charged  in  the  bill.  The  assignee  for  creditors  is  in  the 
same  position  as  to  taxation  of  this  bill  as  the  client  would 
have  been.  The  retaining  fees  should  not  appear  in  the 
bill  at  all,  as  they  are  not  taxable  by  a solicitor  against 
his  client  who  resists  payment : Cullen  v.  Cullen,  2 Ch. 
Chamb.  R.  94.  A retaining  fee  is  just  a gift  without  any 
consideration,  and  the  same  rule  must  apply  to  it  as  to  any 
other  gift  from  a client  to  his  solicitor.  There  is  no 
evidence  here  that  the  solicitor  explained  to  his  client  that 
the  payment  of  such  a fee  was  wholly  voluntary,  and  that 
even  if  successful  the  amount  of  such  fee  could  not  be 
recovered  from  the  other  side  as  part  of  the  costs,  and  the 
cases  are  clear  that  there  must  be  a special  agreement  in 
writing  as  to  this  which  shews  on  its  face  the  above  par- 
ticulars : Re  McBride,  Farley  v.  Davis,  2 Ch.  Chamb.  R. 
153.  There  has  been  no  payment  of  retainer  here,  and  it 
is  quite  clear  that  an  unpaid  retainer  cannot  be  taxed  by 
a solicitor  against  the  client : Re  Geddes  and  Wilson,  2 Ch. 
Chamb.  R.  447.  A security  taken  for  past  services  is  valid  : 
see  Robertson  v.  Furness,  43  U.  C.  R.  143  ; Anderson  v. 
Radcliffe,  E.  B.  & E.  806  ; Galbraith  v.  Irving,  8 O.  R. 
751,  but  that  is  not  the  case  here.  The  assignment  to 
Badder  in  trust  is  not  such  a security,  and  cannot  carry 
the  matter  further,  as  there  was  no  properly  evidenced 
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agreement  by  the  client  to  pay  these  retaining  fees  in  the 
first  place. 

J.  B.  Clarke , Q.  C.,  for  the  solicitor,  the  respondent.  A 
solicitor  cannot  make  an  agreement  for  higher  fees  than 
the  tariff  allows.  It  is  not  denied  that  there  was  an 
agreement  for  a retainer,  and  the  amount  is  reasonable. 
I refer  to  Chisholm  v.  Barnard,  10  Gr.  479.  We 
are  in  the  same  position  as  if  it  had  been  paid  and  a 
receipt  given  for  it.  There  was  an  appropriation  of  money 
by  the  assignment  to  Badder  in  trust  to  pay  these  identical 
items.  They  were  no  longer  the  moneys  of  the  debtor, 
and  all  that  passed  to  the  subsequent  assignee  was  the 
surplus.  First  there  is  the  original  promise,  then  the  con- 
sideration, and  then  the  carrying  out  of  the  agreement. 
If  the  $150  should  be  struck  out  of  the  bill,  the  item  is  still 
good  in  accounting  for  moneys  in  the  solicitor’s  hands. 
Badder  may  be  made  a party  if  necessary.  The  assignee 
is  in  no  better  position  than  the  debtor. 


Judgment  was  delivered  on  the  24tli  February,  1890. 

Falconbridge,  J. — The  affidavit  of  the  client  is  some 
evidence  that  it  was  explained,  or  at  any  rate  that  he 
understood,  that  the  payment  of  retainers  was  voluntary, 
and  that  if  successful  he  could  not  recover  them  from  the 
other  side  as  part  of  his  costs,  for  he  says  he  offered  to 
pay  a larger  sum  out  of  the  insurance  money  when 
recovered,  i.e.,  out  of  the  corpus  of  the  money  he  was 
claiming  and  over  and  above  any  costs  recoverable  from 
the  companies. 

This  is  not  in  the  nature  of  a bargain  to  pay  more  than 
the  tariff  fees  for  work  to  be  done. 

The  assignment  to  Badder  in  trust  is  a security  for  costs 
already  incurred,  a confirmation  of  the  original  agreement, 
and  a quasi  appropriation  of  the  money. 

I do  not  consider  the  amount  of  the  retainers  unreason- 
able in  view  of  all  the  circumstances  of  the  case,  which 
were  somewhat  exceptional. 
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The  subsequent  general  assignment  to  the  present  ap- 
pellant does  not  affect  the  position  of  the  parties. 

If,  technically  speaking,  the  $150  should  not  appear  in  a 
solicitor’s  bill,  the  item  is  still  valid  in  accounting  for 
moneys  in  his  hands,  and  I give  the  solicitor  leave,  if  so 
advised,  to  make  Badder  a party  to  these  proceedings. 

The  objection  is  disallowed  and  the  ruling  of  the  Deputy 
Clerk  of  the  Crown  is  sustained. 

No  costs  of  the  appeal. 


Fowle  v.  Canadian  Pacific  Railway  Company. 

Discovery — Examination  of  officer  of  railway  company — Section- foreman. 

In  an  action  to  recover  the  value  of  horses  killed  by  a train  on  the 
defendants’  railway,  it  was  alleged  by  the  plaintiff  and  denied  by  the 
defendants  that  the  latter  had  failed  to  erect  and  maintain  proper 
fences  on  either  side  of  the  railway  where  it  crossed  the  plaintiff’s 
property  : — 

Held , that  the  foreman  who  had  charge  of  the  fences  on  the  railway  in  the 
section  which  included  the  locus  in  quo,  subject  to  the  orders  of  a road- 
master,  was  not  an  officer  of  the  defendants  who  could  be  examined  for 
discovery. 

Knight  v.  Grand  Trunk  R.  W.  Go. , ante  p.  386  ; Leach  v.  Grand  Trunk 
R.  W.  Co. , ante  p.  388,  followed. 

[March  10,  1890. — Robertson , J.] 

This  was  an  action  brought  to  recover  the  value  of  four 
horses  which  were  killed  by  a passing  train  on  the  defen- 
dants’ railway,  where  it  crossed  the  plaintiff’s  property 
The  statement  of  claim  set  forth  that  the  defendants  were 
obliged  to  erect  and  maintain  fences  on  each  side  of  the 
railway  of  a certain  height  and  strength,  and  that  the 
defendants  failed  to  so  maintain  and  erect  such  fences. 
The  defendants  by  their  statement  of  defence  denied  that 
they  had  failed  to  erect  and  maintain  proper  fences  on 
either  side  of  their  railway  where  it  crossed  the  plaintiff’s 
property. 

On  the  22nd  February,  1890,  the  plaintiff  obtained  ex 
'parte  from  the  Master  in  Chambers  an  order  to  examine 
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Daniel  Telford,  “ an  employee  of  the  above  defendants,’" 
for  discovery,  before  the  trial. 

The  affidavit  on  which  this  order  was  granted  was  made 
by  the  plaintiff,  who  stated  that  at  the  time  his  horses  were 
killed  and  for  some  time  previous  Daniel  Telford  was  an 
employee  of  the  defendants,  and  as  such  employee  had 
charge  and  oversight  of  that  section  of  defendants’  railway 
within  the  limits  of  which  his  horses  were  killed  ; that 
part  of  Telford’s  duty,  acting  as  overseer  of  such  section, 
was  to  see  that  the  fences  on  either  side  of  the  railway 
were  in  a proper  condition,  and  he  was  their  duly  appointed 
officer  in  that  behalf. 

The  defendants  gave  notice  of  motion  by  way  of  appeal 
from  and  to  set  aside  the  order  of  the  Master,  and  filed  an 
affidavit  of  Thomas  Tait,  superintendant  at  Toronto  of 
the  Ontario  Division  of  the  defendants’  railway,  in  which 
he  stated  that  as  such  superintendent  he  was  in  charge  of 
the  rights  of  way  and  fences,  the  roadway  and  bridges,  on 
the  Ontario  Division,  and  had  the  charge  and  control  of 
the  men  employed  on  the  bridges,  track,  switches,  and 
right  of  way,  and  of  all  things  connected  with  the  perma- 
nent way  of  the  Ontario  Division  of  the  defendants’  rail- 
way ; that  the  fences  at  the  place  where  the  accident 
occurred  were  on  what  was  known  as  the  Owen  Sound 
section  of  the  Ontario  Division ; that  Telford  was  merely 
a labourer  on  the  company’s  track  at  Flesherton,  near  the 
locus  in  quo,  and  that  he  and  some  three  or  four  other 
labourers  had  charge  under  road-master  Gordon  of  keeping 
the  track  and  fences  in  order  for  a few  miles  adjacent  to 
the  company’s  station  at  Flesherton;  that  Telford  was 
paid  by  the  day,  and  was  merely  a working-man,  whose 
duty  it  was  to  work  on  the  track  and  see  that  the  other 
men  with  him  did  their  work;  that  he  was  called  the 
section-foreman ; that  he  had  no  power  to  hire,  suspend, 
or  dismiss  any  man  except  in  cases  of  emergency ; that  he 
reported  everything  special  to  Gordon,  and  Gordon  to  the 
deponent ; that  he,  Telford,  was  not  called  upon  to  exercise 
any  discretion  ; his  duty  was  to  do  his  work  as  ordered 
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from  time  to  time ; he  was  paid  monthly  at  a fixed  sum 
per  day,  and  was  subject  to  suspension  or  dismissal  in  the 
same  way  as  any  other  person  appointed  by  the  defen- 
dants ; that  there  were  a large  number  of  such  labourers 
in  the  employment  of  the  defendants  on  the  Ontario 
Division. 

The  appeal  came  on  for  argument  before  Robertson,  J., 
in  Chambers  on  the  10th  February,  1890. 

Angus  MacMurchy , for  the  defendants,  contended  that 
Telford  was  not  an  officer  of  the  defendants  who  could  be 
examined  under  Con.  Rule  487. 

G . J.  Holman,  for  the  plaintiff,  contra. 

The  following  cases  were  referred  to  : Ramsay  v.  Mid- 
land R.  W.  Go.,  10  R R.  48 ; Leitch  v.  Grand  Trank  R.  W. 
Go.,  12  P.  R.  541,  071;  13  P.  R.  369;  Oddi  v.  City  of  Ot- 
tawa, 12  P.  R.  416  ; Knight  v.  Grand  Trank  R.  W.  Go., 
13  P.  R.  386  ; Leach  v.  Grand  Trank  R.  IF.  Go.,  ib.  388 ; 
Smith  v.  Clarke,  12  P.  R.  271 ; Hartnett  v.  Canada  Matual 
Aid  Ass.,  ib.  401. 

Judgment  was  delivered  at  the  close  of  the  argument. 

Robertson,  J. — I think  the  affidavit  of  the  plaintiff* 
shews  that  Telford  had  charge  of  that  part  of  the  defen- 
dants’ fence  on  the  line  of  railway  where  it  crossed  the 
plaintiff’s  farm,  subject  to  the  orders  of  road-master  Gordon; 
but  I do  not  think  that  he  can  be  called  an  “ officer”  of 
the  company  within  the  meaning  of  Con.  Rule  487  ; and, 
as  there  is  a great  diversity  of  opinion  among  the  Judges, 
I must  act  upon  my  own,  agreeing  as  I do  with  Ferguson, 
J.,  and  MacMahon,  J.,  in  Leach  v.  Grand  Trank  R.  IF.  Go . 
and  Knight  v.  Grand  Trunk  R.  IF.  Go.;  and  I allow  the 
appeal.  Costs  will  be  in  the  cause. 


416 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


Elliot  v.  McCuaig. 

Courts — Divisional  Court — Jurisdiction  in  County  Court  action — Order  for 

arrest. 

A Divisional  Court  has  power  under  Rule  1051  to  set  aside  or  vary  an 

order  for  arrest  made  by  a County  Court  Judge  in  a County  Court 

action. 

[March  8,  1890. — The  Queen’s  Bench  Division.] 

Motion  by  the  defendant  to  set  aside  an  order  made  by 
the  Judge  of  the  County  Court  of  the  county  of  Simcoe 
on  23rd  November,  1889,  for  the  arrest  of  the  defendant, 
also  to  set  aside  the  arrest  and  all  other  proceedings  had 
under  the  order,  and  to  discharge  the  defendant;  and  by 
way  of  appeal  from  that  portion  of  the  order  of  the  County 
Court  Judge  of  the  7th  January,  1890,  which  dismissed 
the  defendant’s  application  for  his  discharge  from  cus- 
tody, etc. 

The  action  was  in  the  County  Court.  The  motion  was 
made  under  Con.  Rule  1051.  * 

The  motion  was  argued  before  a Divisional  Court  (Ar- 
mour, C.  J.,  and  Falconbridge,  J.)  on  the  4th  of  Febru- 
ary, 1890. 

Plcixton,  for  the  defendant. 

Pepler , Q.  C.,  for  the  plaintiff,  objected  that  this  Court 
had  no  jurisdiction  in  a County  Court  action. 

The  motion  was  also  argued  on  the  merits. 

*Con.  Rule  1051. — Any  person  arrested  upon  any  order  for  arrest  may 
apply  at  any  time  after  his  arrest  to  the  Court,  or  a Judge,  for  an  order 
that  he  be  discharged  out  of  custody ; and  such  Court  or  J udge  may 
make  such  order  thereon  as  to  such  Court  or  Judge  seems  fit  subject  to 
appeal;  and  the  Judge  or  acting  Judge  of  a County  Court  making  any 
order  to  arrest,  whether  in  the  High  Court  or  in  his  own  Court,  shall  in 
respect  to  such  order,  and  the  arrest  made  thereupon,  possess  all  the 
powers  given  to  a Judge  of  the  High  Court  under  this  Rule,  and  may  in 
like  manner,  on  application  to  him,  order  the  defendant  to  be  discharged 
out  of  custody,  or  make  such  order  therein  as  to  him  seems  fit ; and  any 
such  order  made  by  a County  Court  Judge  may  be  discharged  or  varied 
by  a Divisional  Court. 
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On  the  8th  of  March,  1890,  the  judgment  of  the  Court 
was  delivered  by 

Falconbridge,  J. — The  action  was  brought  in  the 
County  Court. 

The  motion  is  made  under  Rule  1051,  and  it  was  urged 
on  behalf  of  the  plaintiff  that  the  power  of  a Divisional 
Court  to  discharge  or  vary  an  order  made  by  a County 
Court  Judge  was  confined  to  cases  where  the  order  made 
by  the  Judge  was  in  the  High  Court.  This  contention 
appears  quite  untenable.  The  words,  “such  order,”  where 
the  phrase  last  occurs  in  the  Rule,  refer  to  the  words 
“order”  and  “such  order”  in  the  "preceding  part  of  the 
Rule,  and  therefore,  not  being  limited  expressly  to  High 
Court  cases,  mean  an  order  whether  in  the  High  Court  or 
in  the  County  Court. 

[This  objection  was  accordingly  overruled;  and  on  the 
merits  an  order  was  made  for  the  discharge  of  the  defend- 
ant,  on  the  ground  that  he  had  no  intention  of  quitting 
Ontario  with  intent  to  defraud  his  creditors.] 
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Simpson  v.  Murray. 

Dismissing  action — Want  of  prosecution — Buie  647 — Default  of  entry  for 
two  sittings — Notice  of  trial  for  second  sittings. 

Where  the  plaintiff  was  in  default  for  not  giving  notice  of  trial  for  the 
Autumn  Assizes,  but  the  defendant  did  not  move  to  dismiss  the  action, 
and  the  plaintiff  gave  notice  of  trial  for  the  Winter  Assizes,  but  neither 
party  entered  the  action  for  trial  : — 

Held , that  the  action  could  not  be  dismissed  for  want  of  prosecution 
under  Rule  647. 

McDouyald  v.  Thomson,  13  P.  R.  256,  followed. 

[January  24,  1890. — The  Master  in  Chambers .] 
[March  12,  1890. — MacMahon,  «/.] 

This  was  a motion  by  the  defendant  under  Con.  Rule 
647  to  dismiss  the  action  for  want  of  prosecution. 

The  Rule  is  as  follows:  “If  the  pleadings  are  closed 

six  weeks  before  the  commencement  of  any  sittings  of  the 
High  Court  for  which  the  plaintiff'  might  give  notice  of 
trial,  and  he  does  not  give  notice  of  trial  therefor,  the 
action  may  be  dismissed  for  want  of  prosecution.” 

In  this  case  the  pleadings  were  closed  about  the  middle 
of  June,  1889.  The  venue  was  laid  at  Hamilton,  where 
the  Autumn  Assizes  were  held  on  the  80th  of  September, 
1889,  and  the  Winter  Assizes  on  the  8th  of  January,  1890. 
No  notice  of  trial  was  given  till  December,  1S89,  when 
the  plaintiff  gave  notice  for  the  Hamilton  Winter  Assizes, 
but  neither  party  entered  the  case  for  trial.  Notice  of 
this  motion  to  dismiss  was  given  after  the  conclusion  of 
the  sittings.  No  previous  motion  to  dismiss  had  been 
made. 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  20th  of  January,  1890. 

W.  H.  Blake , for  the  defendant.  This  case  is  distinguish- 
able from  McDougald  v.  Thomson , 13  R R.  256,  because  here 
the  plaintiff  had  not  served  notice  of  trial  for  the  Autumn 
Assizes,  which  he  was  bound  to  do.  For  ttat  default  his 
action  can  be  dismissed,  and  that  was  not  cured  by  his 
servingnotice  of  trial  for  the.  Winter  Assizes.  I also  refer 


XIII.] 


SIMPSON  V.  MURRAY. 


419 


to  Crick  v.  Hewlett , 27  Ch.  D . 354,  and  Hibernian  Bank 
v,  Hughes , 10  L.  R.  (Ir.)  15,  upon  the  question  decided  in 
McDougald  v.  Thomson. 

W.  M.  Douglas,  for  the  plaintiff,  contra,  relied  on  Mc- 
Dougald v.  Thomson,  contending  that  notice  of  trial  hav- 
ing been  given,  the  action  could  not  be  dismissed. 

Judgment  was  delivered  on  the  24th  ot  January,  1890. 

The  Master  in  Chambers. — I have  had  cases  cited  to 
me  on  this  motion  which  seem  inconsistent.  Crick  v.  Hew- 
lett, 27  Ch.  D.  354,  and  an  Irish  case,  Hibernian  Bank 
v.  Hughes,  10  L.  R.  (Ir.)  15,  seem  to  be  on  the  one  side, 
and  a decision  of  a learned  Judge  in  Chambers  in  a 
case  of  McDougald  v.  Thomson,  given  in  November  last 
on  the  other. 

The  latter  I suppose  I am  bound  to  follow,  if  it  be  in 
principle  the  same  as  the  case  noiu  before  me.  The  real 
question  is  whether  the  plaintiff  can  avoid  the  dismissal 
of  the  suit  under  Rule  647  by  simply  serving  a notice  of 
trial,  without  entering  the  case  for  trial,  or  taking  other 
proceeding  to  try  under  his  notice. 

I have  hitherto  thought  that  it  was  the  duty  of  the 
plaintiff  to  enter  the  case  for  trial — and  that  the  mere  giv- 
ing of  notice  was  not  of  itself  sufficient  to  avoid  the  effect 
of  Rule  647. 

The  learned  counsel  for  the  defendant,  while  admitting 
that  he  and  I are  bound  by  the  decision  in  McDougald  v. 
Thomson,  yet  distinguishes  this  case  from  that,  because  in 
this  case  there  had  been  a complete  default  for  not  going 
to  trial,  prior  to  the  notice  of  trial  for  the  Hamilton  Assizes, 
while  in  McDougald  v.  Thomson  there  had  been  no  such 
prior  default ; the  giving  of  such  a notice  of  trial  and  the 
non-entering  under  it  being  the  very  default  alleged. 

As  I cannot  agree  with  this  distinction,  I had  better 
state  shortly  the  conclusions  I had  come  to  heretofore  in 
considering  this  matter,  which  have  led  me  to  suppose  it 
the  plaintiffs  duty  to  enter  the  case  for  trial  as  well  as  to 
give  notice. 


420 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


It  seemed  to  me  that  by  the  general  tenor  of  the  Rules, 
they  contemplate  a duty  on  the  plaintiff  to  carry  the  suit 
he  has  commenced  down  to  trial,  but  that  no  such  duty  is 
cast  on  the  defendant.  The  defendant  is  given  the  right 
under  certain  circumstances  to  take  the  case  to  trial,  but  it 
is  nowhere  made  his  duty  to  do  so.  The  plaintiff  is  the 
attacking  party.  The  defendant  has  only  to  defend  him- 
self against  attack.  No  judgment  of  any  kind  can  be  had 
against  defendant  for  not  taking  the  case  to  trial.  There  is 
a plain  reason  for  this  difference.  I need  not  enter  upon 
it  now.  It  is  a very  strong  reason,  however,  as  it  appears 
to  me.  The  law  will  not  compel  a man  to  violate  the 
maxim  of  prudence  which  forbids  him  in  other  affairs  as 
well  as  lawsuits  to  sally  forth  to  meet  danger  half  way. 

Then  if  the  mere  service  of  a paper  without  more 
can  be  a performance  of  plaintiff’s  duty  in  this  behalf,  I 
think  Rule  647  might  just  as  well  have  been  left  out  alto- 
gether; for  never  could  a defendant  enforce  a dismissal 
under  it,  so  far  as  1 can  see,  against  an  unwilling  plaintiff. 
The  plaintiff  could  always  serve  this  little  piece  of  paper. 

Now  as  to  the  cases.  The  case  in  27  Chancery  Division 
seems  to  me  to  be  a conclusive  authority  for  that  opinion 
I had  formed,  when  it  is  rightly  considered  with  reference 
to  the  English  practice  on  the  trials  in  London  and 
Middlesex,  a practice  peculiar  to  those  localities. 

And  the  Irish  case  I have  mentioned,  though  not  similar 
in  its  facts,  is  valuable  in  this  respect — that  the  expres- 
sions of  the  Court  in  the  discussion  shew  the  opinion  of 
the  Court  that  the  notice  of  trial  meant  is  an  effective 
notice  and  followed  by  a proceeding  to  trial. 

But,  however,  as  I think  there  is  really  no  distinction  in 
principle  between  this  case  and  McDougald  v.  Thomson , I 
follow  the  latter  and  dismiss  this  motion  with  costs. 

The  defendant  appealed  to  a J udge  in  Chambers,  and  his 
appeal  was  argued  by  the  same  counsel  before  MacMahon, 
J.,  on  the  31st  January,  1890. 
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Judgment  was  delivered  on  the  12th  March,  1890. 

MacMahon,  J. — This  is  an  appeal  from  an  order  made 
by  the  Master  in  Chambers  refusing  the  defendant’s 
motion  to  dismiss  the  plaintiff's  action  under  Rule  647. 

The  default  made  in  this  case  in  going  to  trial  at  the 
Hamilton  Autumn  Assizes  apparently  creates  a difference 
between  it  and  McBougald  v.  Thomson , 13  P.  R.  256,  but  a 
consideration  of  the  Rules,  I think,  shews  there  is  no  real 
difference  between  the  two  cases. 

The  pleadings  having  been  closed  in  June,  and  the 
Assizes  not  commencing  until  the  30th  of  September,  and 
the  plaintiff  not  having  given  notice  of  trial,  the  defendant 
might  have  moved  to  dismiss.  Had  the  plaintiff  served 
notice  of  trial,  that  alone  without  entry  by  him  would  have 
accomplished  all  he  desired  in  the  way  of  postponement 
without  incurring  any  risk,  unless  the  defendant  entered 
the  case,  which  he  could  have  done  under  Rule  663. 

As,  however,  the  defendant  did  not  move  to  dismiss  up 
to  the  time  of  the  plaintiff’s  giving  notice  of  trial  for  the 
Winter  Assizes  in  January,  he  could  not  after  the  receipt 
of  such  notice  for  that  sitting  have  moved  to  dismiss  if 
the  plaintiff  had  entered  the  action  for  trial.  If  he  could 
not  have  succeeded  in  such  motion  by  reason  of  the  entry 
being  made  by  the  plaintiff,  then  would  the  w^ant  of  such 
entry  by  the  plaintiff'  have  entitled  the  defendant  to  suc- 
ceed? I think  not;  for  the  reason  that  the  default  of  the 
plaintiff  could  be  obviated  by  the  defendant  himself  mak- 
ing the  entry  of  the  action  for  trial.  That  is  a right 
accorded  to  him  by  the  Rules,  if  he  chooses  to  avail  himself 
of  it. 

1 agree  with  the  learned  Master  that  the  Rules  requir- 
ing the  plaintiff  to  give  notice  of  trial  or  else  have  his 
action  dismissed,  should  require  such  notice  to  be  effective 
for  the  purpose  for  which  it  is  given,  by  the  entry  by  the 
plaintiff  of  the  action  for  trial. 

The  appeal  must  be  dismissed  with  costs. 
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Ontario  Bank  v.  Trowern  et  al. 

Judgment  debtor — Examination  of— Return  of  nulla  bona. 

i fflE:  lJ< 

Notwithstanding  changes  made  in  the  practice  as  to  examining  judgment 
debtors,  embodied  in  Rule  926,  a judgment  debtor  is  not  under  the  new, 
any  more  than  under  the  old  practice,  ex  t min  able  until  the  judgment 
creditor  has  placed  a fi.  ft.  in  the  sheriff’s  hands,  and  it  has  been 
returned  nulla  bona,  or  the  sheriff  has  notified  the  judgment  creditor 
that,  if  called  upon  to  make  a return,  it  would  be  nulla  bona. 

[March  17,  1890. — MacMahon,  «/.] 

Motion  by  the  plaintiffs  to  commit  Frank  P.  Lee,  one  of 
the  defendants,  on  the  grounds  that  upon  his  examination 
as  a judgment  debtor  before  J.  Bruce,  special  examiner,  he 
refused  to  disclose  his  property  and  his  transactions 
respecting  the  same,  and  that  he  made  unsatisfactory 
answers  respecting  the  same,  and  refused  to  answer  any 
questions  put  to  him  respecting  the  same. 

A subpoena  was  issued  on  the  4th  of  March  for  the 
examination  of  the  defendant  Lee,  and  an  appointment 
taken  for  his  examination  before  Mr.  Bruce  for  the  7th, 
when  Lee  appeared,  and  Mr.  Macdonald,  as  his  counsel, 
objected  that  the  plaintiffs  had  no  right  to  examine  Lee  at 
that  time,  and  advdsed  him  not  to  answer  any  questions  ; 
the  main  ground  taken  being  that  which  was  argued  in 
answer  to  the  motion  to  commit,  viz.  : that  the  writ  of 
execution  in  this  case  having  been  issued  on  the  3rd  of 
March  against  the  defendants,  no  return  having  been  made 
by  the  sheriff,  and  the  appointment  under  which  the 
defendant  was  sought  to  be  examined  having  been  taken 
out  on  the  4th  of  March,  the  defendant  could  not  legally 
be  examined  as  a judgment  debtor. 

The  motion  was  argued  before  MacMahon,  J.,  in  Cham- 
bers on  the  12th  March,  18C0. 

Walter  Barwich,  for  the  motion. 

Wm.  Macdonald , contra. 
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Judgment  was  delivered  on  the  17th  March,  1890. 

MacMahon,  J. — Rule  926,*  under  which  the  examina- 
tion of  the  defendant  Lee  was  sought  to  be  had,  is  taken 
from  R.  S.  O.  1877  ch.  49,  sec.  17,  and  ch.  50,  sec.  304 — the 
latter  clause  appearing  in  the  Common  Law  Procedure 
Act  under  the  head  of  clauses  relating  to  attachment  of 
debts  and  proceedings  against  garnishees — and  under  it 
(being  the  same  in  effect  as  section  287  in  Harrison’s  Com- 
mon Law  Procedure  Act,  2nd  ed.,  pp.  389-390)  it  was  held 
in  Irvine  v.  Mercer , in  December,  1856,  which  was  upheld 
in  Smith  v.  McGill , 3 U.  C.  L.  J.  O.  S.  134,  that  an  order 
should  not  be  granted  in  the  first  instance  for  the  examina- 
tion of  a judgment  debtor — that  there  must  be  a summons 
to  shew  cause.  And  in  a later  case  of  Carter  v.  Cary , 
December,  1856,  Richards,  J.,  refused  an  order  in  the  first 
instance,  being  of  opinion  that  the  parties  should  have  an 
opportunity  of  shewing  whjr  they  should  not  be  examined. 

In  order  to  obtain  a summons  under  the  old  practice, 
the  judgment  creditor  was  required  to  shew  that  execu- 
tion had  been  issued  and  placed  in  the  sheriff’s  hands,  and 
had  been  returned  nulla  bona , or  that  the  sheriff  could  not 
find  goods  of  the  judgment  debtor  within  his  bailwick, 
and  that  if  called  upon  to  return  the  ft.  fa.,  the  return 
would  be  nulla  bona. 

Rule  926  has  created  an  entirely  new  practice  by  dis- 

* 926. — Where  a judgment  is  for  the  recovery  by,  or  payment  to,  any 
person,  of  money,  the  party  entitled  to  enforce  the  judgment  may  with- 
out an  order  examine  the  judgment  debtor  upon  oath  before  a Master,  or 
Local  Master,  or  an  examiner,  or  before  one  of  the  clerks  or  deputy  clerks 
of  the  Crown,  or  before  the  Judge  of  the  County  Court  of  the  county 
within  which  such  debtor  resides,  or  before  any  official  referee  (or  by  the 
order  of  the  Court  or  a Judge,  before  any  other  person  to  be  specially  named 
in  such  order)  touching  his  estate  and  effects,  and  as  to  the  property  and 
means  he  had  when  the  debt  or  liability  which  was  the  subject  of  the 
action  in  which  judgment  has  been  obtained  against  him  was  incurred,  and 
as  to  the  property  and  means  he  still  has  of  discharging  the  said  judg- 
ment, and  as  to  the  disposal  he  has  made  of  any  property  since  contracting 
such  debt  or  incurring  such  liability,  and  as  to  any  and  what  debts  are 
owing  to  him. 
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pensing  with  both  summons  and  order  for  the  examination 
of  a judgment  debtor  (except  where  it  is  sought  to  examine 
the  debtor  before  a person  to  be  specially  named,  when  a 
Judge’s  order  must  be  obtained)  by  merely  issuing  and 
serving  a subpoena  and  appointment  for  his  examination, 
obtained  from  one  of  the  officers  of  the  Court  mentioned 
in  the  Rule. 

Although  there  is  this  great  change  in  the  practice  by 
which  the  examination  of  the  judgment  debtor  is  had, 
the  principles  governing  the  right  to  examine  which 
existed  under  the  Common  Law  Procedure  Act,  still 
exist  under  the  new  practice,  i.  e.,  that  a judgment  debtor 
is  not  under  the  new  any  more  than  under  the  old  practice 
examinable  until  the  judgment  creditor  has  placed  a ji.  fa . 
in  the  sheriff’s  hands,  and  it  has  either  been  returned 
nulla  bona , or  the  sheriff  has  notified  the  judgment  credi- 
tor, that,  if  called  upon  to  return  the  execution,  such 
would  be  his  return.  For  were  it  otherwise,  the  judgment 
creditor  might  procure  the  examination  of  the  debtor  with- 
out placing  a fi.  fa.  on  his  judgment  in  the  hands  of  the 
sheriff  of  the  count}7  in  which  the  judgment  debtor  resides, 
and  who  could  thus  be  examined,  notwithstanding  he  had 
ample  property  out  of  which  the  execution  could  be  satis- 
fied. This  could  not  have  been  the  intention  of  the  framers 
of  the  Rule. 

The  motion  must  be  dismissed,  but  I do  not  think  it  is 
a case  for  costs. 
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Costs — Set-off — Claim  and  counter-claim  separate  and  distinct — Rule  120 4.. 

The  plaintiff  recovered  judgment  against  the  defendant  with  costs  upon  a 
claim  for  the  value  of  goods  sold  under  a distress  for  rent,  of  which  the 
defendant,  the  landlord,  himself,  became  the  purchaser ; and  the 
defendant  recovered  judgment  against  the'  plaintiff  with  costs  upon  a 
counter-claim  for  rent  and  damages  to  the  demised  premises.  The 
judgment  did  not  direct  any  set-off,  and  the  plaintiff’s  solicitors  having 
asserted  a lien  upon  the  judgment  for  costs  against  the  defendant,  the 
taxing  officer  refused  to  allow  a set-off  of  the  costs  awarded  to  plaintiff 
and  defendant  respectively. 

Held,  that  the  claim  and  counter-claim  were  separate  and  distinct,  and 
the  judgments  must  be  treated  as  judgments  in  separate  actions  ; and 
Rule  1204  did  not  apply  to  enable  the  taxing  officer  to  deduct  or 
set  off  costs. 

Under  the  circumstances  of  this  case,  the  Court  (Rose,  J.,  dissenting), 
deprived  the  plaintiff,  who  was  finally  successful  upon  the  appeals  as  to- 
costs,  of  the  costs  of  the  appeals. 

[July  19,  1889. — MacMahon,  J.] 
[March  8,  1890.  — The  Common  Pleas  Division .] 

This  action  was  brought  by  a tenant  against  his  land- 
lord to  recover  the  value  of  a quantity  of  bricks  sold  under 
a distress  for  rent.  The  rent  was  in  fact  due,  and  the 
landlord  had  the  right  to  distrain,  but  at  the  sale  of  the 
bricks  under  the  distress  he  became  himself  the  purchaser, 
and  judgment  was  given  against  him  in  the  action  for  the 
value  of  the  bricks,  $331.50,  with  costs,  and  in  his  favour 
against  the  plaintiff  on  a counter-claim  for  $250.50  rent, 
and  $35  damages  to  fruit  trees,  with  costs.  The  facts  are 
stated  more  at  length  in  the  judgments. 

The  local  Registrar  at  Goderich,  upon  taxing  the  costs, 
refused  to  direct  a set-off  of  the  costs  awarded  to  the 
parties  respectively,  the  plaintiff’s  solicitors  claiming  a lien 
upon  the  judgment  for  costs  against  the  defendant ; and 
the  defendant  appealed  from  the  rulings  of  the  local 
Registrar  to  a Judge  in  Chambers. 

The  appeal  was  heard  by  MacMahon,  J.,  (who  was  also 
the  trial  Judge)  on  the  12th  July,  1889. 

J.  McGregor  Young , for  the  defendant. 

M.  G.  Cameron,  for  the  plaintiff. 
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Judgment  was  delivered  on  the  19th  July,  1889. 

MacMahon,  J. — The  Divisional  Court  varied  the  judg- 
ment given  by  me  at  the  trial,  by  adding  to  the  defendant’s 
counter-claim  his  claim  for  a year’s  rent,  which  I had  al- 
lowed as  a set-off  to  the  plaintiff’s  claim.  The  result  pro- 
duced by  the  variation  was  : there  was  judgment  for  the 
plaintiff  for  $331.50  with  costs  of  claim,  and  judgment 
for  the  defendant  for  $285.50  on  his  counter-claim,  with 
full  costs. 

As  stated  by  my  learned  brother  Rose  in  delivering  the 
judgment  of  the  Divisional  Court*  on  the  plaintiff’s  motion, 
the  plaintiff’s  success  had  been  “ rather  in  form  than  in 
substance.” 

The  judgment  of  the  Divisional  Court  made  no  provision 
as  to  setting  off  the  judgment  on  the  defendant’s  counter- 
claim and  the  costs  to  which  he  is  entitled  thereunder, 
against  the  judgment  on  the  plaintiff’s  claim  and  the  costs 
taxed  thereon. 

The  taxing  officer  at  Goderich  refused  to  deduct  or  set 
off  the  costs  taxed  to  the  defendant  on  his  counter-claim 
against  the  plaintiff’s  taxed  costs,  which  it  was  in  his  dis- 
cretion to  do  under  Con.  Rule  1204,  and  the  matter 
came  before  me  by  way  of  appeal  from  the  discretion  thus 
exercised. 

The  question  was  considered  under  the  English  Addi- 
tional Rules  of  Court  (Costs),  1875,  Rule  19  (which  is  the 
same  in  terms  as  our  Con.  Rule  1204),  in  Pringle  v.  Gloag, 
10  Ch.  D.  at  p.  680,  where  Jesse!,  M.  R.,  says:  “If  Mr. 

Whiteborne  is  right  on  principle,  then  the  General  Order 
[Additional  Rules  of  Court  (Costs),  1875,  Rule  19]  is  wrong, 
because  that  order  expressly  provides  that  where  a party 
is  liable  to  pay  and  entitled  to  receive  costs,  these  costs 
may  be  set  off  against  one  another,  which  is  inconsistent 
with  the  idea  that  each  solicitor  necessarily  has  a lien  on 
the  amount  coming  to  his  client  * * * If  a solicitor 

says,  unless  I have  a lien  I cannot  get  paid,  the  answer 

*Not  reported. 
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is,  he  should  see  before  he  undertakes  a particular  busi- 
ness for  a client,  that  that  client  is  able  to  pay  him  for 
it ; a solicitor  is  not  compelled  to  work  for  an  insolvent 
client.” 

In  McCarthy  v.  Cooper , 12  P.  R.  125,  the  present  Con. 
Rule  1204  was  considered  by  Chancellor  Boyd,  who  held 
that  it  was  a matter  resting  in  the  sound  discretion  of  the 
officer  whether  there  shall  be  a set-off  of  costs  in  the  same 
action  when  costs  are  awarded  to  and  against  the  parties. 
He  also  states  that  the  words  of  the  Rule  “ indicate  that  equi- 
table considerations  are  allowed  to  enter  into  the  disposal  of 
the  contention  citing  Edwards  v.  Hope,  14  Q.  B.  E).  922, 
where  Brett,  M.  R.,  in  his  judgment,  at  p.  926,  says  that 
the  equitable  jurisdiction  of  the  Courts  was  always 
exercised  to  prevent  absurdity  and  injustice. 

In  the  present  case  the  plaintiff  endeavoured  to  shew 
that  the  defendant  made  an  unlawful  distress,  no  rent 
being  in  arrear,  and  produced  receipts  purporting  to  have 
been  given  by  the  defendant  for  the  rent  claimed  by 
the  latter  to  be  in  arrear.  The  rent  I found  had  never 
been  paid  by  the  plaintiff,  and  the  receipts  produced  by 
him  as  having  been  given  by  the  plaintiff  were  forgeries. 
There  was  in  fact  “ good  cause  ” for  depriving  the  plaintiff 
of  costs. 

The  equitable  considerations  which  should  influence  one 
are  all  on  the  side  of  the  defendant,  and  I do  not  consider 
the  taxing  officer  exercised  a sound  discretion  in  refusing 

O o 

to  set  off  the  defendant’s  taxed  costs  against  the  plaintiff’s 
taxed  costs  in  the  action. 

I am  quite  clear  that  such  set-off  must  be  allowed,  and 
the  order  will  go  in  the  terms  stated,  and  execution  will 
issue  in  favour  of  the  party  in  whose  favour  the  balance 
is  found  after  deducting  the  costs  of  one  party  from  the 
costs  of  the  other  party. 

The  defendant  is  entitled  to  the  costs  of  this  motion. 

From  this  decision  the  plaintiff  appealed,  and  his  appeal 
was  argued  before  a Divisional  Court  (Galt,  C.  J.,  Rose 
and  MacMahon,  JJ.)  on  the  22nd  November,  1889. 
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M.  G.  Cameron , for  the  plaintiff,  contended  that  there 
should  be  no  set-off  to  the  prejudice  of  the  solicitor’s  lien 
upon  the  plaintiff’s  judgment  for  costs  against  the  defen- 
dant; the  counter-claim  being  in  effect  a separate  action. 

W.  H.  Blake , for  the  defendant,  contra. 

The  authorities  cited  are  referred  to  in  the  judgments. 


The  Divisional  Court  gave  judgment  on  the  8th  March, 
1890. 


Rose,  J. — This  action  was  brought  by  a tenant  against 
his  landlord  to  recover  the  value  of  a certain  quantity  of 
bricks  sold  under  a distress  for  rent.  The  rent  was  due; 
the  landlord  had  a right  to  distrain;  but,  unfortunately, 
bought  in  the  goods. 

My  learned  brother  MacMahon,  before  whom  the  case 
was  tried,  gave  judgment  for  the  plaintiff  for  the  value  of 
the  bricks,  $331.50,  less  rent  due  to  defendant,  $250.50; 
balance,  $81 ; and  further  directed  judgment  to  be  entered 
on  defendant’s  counter- chiim  for  $35  damages  to  certain 
fruit  trees. 

On  motion  before  the  Divisional  Court  this  judgment 
was  sustained,  save  that  the  Court  thought  that  the  rent 
could  not  be  setoff  against  the  damages;and  so  directed  judg- 
ment to  be  entered  for  the  plaintiff  on  his  claim  for 
$331.50,  with  costs  upon  the  High  Court  scale,  and  for  the 
defendant  on  his  counter-claim  for  $285.50,  with  costs  upon 
the  High  Court  scale  ; also  for  the  defendant  upon  the  5th 
paragraph  and  so  much  of  the  6tli  paragraph  of  the  state- 
ment of  claim  as  charged  a trespass  to  the  plaintiff’s  lands 
and  goods. 

No  costs  were  given  of  the  motion  before  the  Divisional 
Court. 

Before  the  taxing  officer  the  defendant  asked  to  have 
deducted  or  set  off  the  costs  taxed  to  the  defendant  on  his 
counter-claim  against  the  plaintiff’s  costs,  and  on  the  re- 
fusal of  the  taxing  officer  appealed  to  my  learned  brother 
MacMahon,  who  made  the  order. 
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My  learned  brother  was  of  the  opinion  that  it  was 
within  the  discretion  of  the  officer  to  make  such  deduction 
or  set-off  under  Con.  Rule  1204. 

The  result  of  the  judgment  of  the  Divisional  Court  above 
referred  to  establishes  that  the  claim  and  counter-claim 
were  two  actions,  combined  in  one  for  convenience  of  pro- 
cedure. See  Brown  v.  Nelson,  11  P.  R.  at  p.  125. 

If  the  taxing  officer  had  no  power  to  interfere,  each 
party  was  entitled  to  his  separate  judgment  and  execution 
as  in  Canadian  Pacific  R.  W.  Co.  v.  Grant,  11  P.  R.  208. 

In  McCarthy  v.  Cooper,  12  P.  R.  125,  the  learned  Chan- 
cellor held  that  Rule  436,  now  1204,#  and  the  common  law 
Rule  T.  T.,  1856,  No.  52,  were  in  pari  materia.  This  latter 
Rule  is  now  Con.  Rule  1205.]* 

Rule  1205  is  in  terms  confined  to  deduction  of  ‘‘inter- 
locutory costs  in  the  same  action.”  The  Rule  in  England, 
Order  6,  Rule  19,  corresponding  to  our  Rule  1204,  was 
held  to  apply  only  to  costs  incurred  in  the  same  action  or 
proceeding,  and  not  to  different  actions  between  the  same 
parties  : Barker  v.  Hemming,  5 Q.  B.  D.  609. 

In  England  a new  Rule  was  passed,  Order  65,  Rule  14, 
which  is  as  follows  : “A  set  off  for  damages  or  costs  be- 

tween parties  may  be  allowed  notwithstanding  the  solici- 
tor’s lien  for  costs  in  the  particular  cause  or  matter  in 
which  the  set-off*  is  sought.” 

This  Rule  was  considered  in  Edwards  v.  Hope,  14  Q.  B. 
D.  at  p.  924,  where  it  was  said  that  it  was  passed  to  remedy 

* 1204.  In  any  case  in  which  a party  entitled  to  receive  costs  is 
liable  to  pay  costs  to  any  other  party,  the  taxing  officer  may  tax  the 
costs  such  party  is  so  liable  to  pay,  and  may  adjust  the  same  by  way  of 
deduction  or  set-off,  or  may,  if  he  thinks  fit,  delay  the  allowance  of  the 
costs  such  party  is  entitled  to  receive  until  he  has  paid  or  tendered  the 
costs  he  is  liable  to  pay  ; or  the  officer  may  allow  or  certify  the  costs  to  be 
paid,  and  the  same  may  be  recovered  by  the  party  entitled  thereto  in 
the  same  manner  as  costs  ordered  to  be  paid  may  be  recovered. 

+ 1205.  No  set-off  of  damages  or  costs  between  parties  shall  be 
allowed  to  the  prejudice  of  the  solicitor’s  lien  for  costs  in  the  particular 
action  against  which  the  set-off  is  sought;  provided,  nevertheless,  that 
interlocutory  costs  in  the  same  action  awarded  to  the  adverse  party  may 
be  deducted. 
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what  was  thought  to  be  a defect  in  Rule  63,  Hilary  Term, 
1853,  our  Con.  Rule  1205. 

Both  Lopes  and  Cave,  JJ.,  expressed  the  opinion  that 
the  Rule  applied  only  to  damages  and  costs  in  the  particu- 
lar cause,  and  not  to  damages  and  costs  in  independent 
actions. 

I have  come  to  the  conclusion,  therefore,  that  Rule 
1204  does  not  apply  to  enable  the  taxing  officer  to  deduct 
or  set  off  costs  where  the  claims  are,  as  here,  separate  and 
distinct,  and  where  the  judgments  must  be  treated  as 
judgments  in  separate  actions. 

1 have  examined  the  cases  and  find  none  that,  in  my 
judgment,  help  the  defendant,  although  I confess  that  my 
sympathies  are  with  him  in  his  efforts  to  avoid  payment  of 
costs  to  a man  who  has  acted  as  the  plaintiff  has  acted  in 
endeavouring  to  defraud  the  defendant.  But  neither  at 
the  trial  nor  in  the  Divisional  Court  was  any  order  made 
to  relieve  him,  and  I do  not  see  how,  without  a sacrifice  of 
principle,  we  can  assist  him.  For,  as  it  seems  to  me,  we 
could  not,  even  if  such  a motion  was  now  before  us  for  con- 
sideration, direct  a deduction  or  set-off  without  departing 
from  or  violating  the  decisions  of  our  own  and  the  English 
Courts. 

Pringle  v.  Gloag,  10  Ch.  D.  676,  was  much  relied  upon 
in  argument,  but,  as  I endeavoured  to  point  out  in  Canadian 
Pacific  R . W.  Co.  v.  Grant , 11  P.  R.  at  p.  212,  the  decision 
in  that  case  must  be  read  in  the  light  of  the  judgment  of 
the  Court  of  Appeal  in  Edwards  v.  Hope,  14  Q.  B.  D.  at  p. 
926,  confining  its  application  to  claims  in  the  same  action 
instead  of  in  distinct  actions. 

In  Brown  v.  Nelson , 11  P.  R.  at  p.  126,  Mr.  Justice  Osier 
exempts  such  cases  as  the  one  in  question  from  the  opera- 
tion of  his  judgment.  Cutler  v.  Morse , 12  P.  R.  594,  does 
not  apply.  McCarthy  v.  Cooper,  ib.  125,  is,  as  I have  indi- 
cated, an  authority  in  favour  of  the  plaintiff  as  to  confining 
the  Rule  to  costs  in  the  same  action.  Otherwise  it  is  not 
an  authority  on  the  question  of  deduction  or  set-off  in. 
separate  actions. 
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In  Robarts  v.  Buee,  8 Ch.  D.  at  p.  200,  Hall,  V.-C., 
refers  to  Throckmorton  v.  Crowley,  L.  It.  3 Eq.  196,  where 
set-off  was  allowed  in  regard  to  costs  arising  in  the  same 
suit,  hut  not  allowed  where  the  costs  had  arisen  in  matters 
which  were  different,  and  says  that  that  case  recognized 
the  distinction  taken  in  Collett  v.  Preston,  15  Beav.  458, 
where  the  same  principle  was  acted  upon. 

Canadian  Pacific  R.  W.  Co.  v.  Grant , 11  P.  It.  208,  to 
which  I have  already  referred,  is,  I think,  an  authority 
binding  upon  us  in  favour  of  the  plaintiff  Wilson’s  Judi- 
cature Act,  7th  ed.,  pp.  484,  493,  may  be  referred  to. 

In  my  opinion  the  appeal  must  be  allowed  with  costs. 

Since  writing  the  above  the  learned  Chief  Justice  and 
my  brother  JVlacMahon  have  arrived  at  the  conclusion  that 
the  appeal  should  be  allowed  without  costs. 

I cannot  say  that  I regret  that  they  have  been  able  to 
reach  such  conclusion,  as  probably  it  will,  on  the  whole,  do 
no  injustice.  I would  concur,  but  am  unable  to  find  any 
principle  satisfactory  to  my  own  mind  for  depriving  the 
successful  appellant  of  costs  because  he  might  well  have 
been  refused  his  costs  at  the  trial. 

MacMahon,  J. — I agree  that  the  appeal  from  the  order 
made  by  me  must  be  allowed. 

When  considering  the  question  of  setting  off  costs  I 
treated  the  action  as  brought  for  damages  for  an  illegal 
sale  of  goods  distrained  for  rent,  where,  as  in  Knight  v. 
Egerton,  7 Ex.  407 ; Shultz  v.  Reddick,  43  U.  C.  B.  155, 
and  other  cases  of  that  class,  the  measure  of  damage  is  the 
difference  between  the  actual  value  of  the  goods  distrained 
and  the  amount  of  rent  in  arrear. 

Had  it  been  present  to  my  mind  that  the  defendant  (the 
landlord)  had  purchased  the  brick  distrained — which  he 
had  no  legal  right  to  do — and  that  in  fact  the  brick, 
although  nominally  sold,  had  never  ceased  to  be  the 
property  of  the  plaintiff  ( King  v.  England,  4 B.  & S.  782  ; 
Williams  v.  Grey,  23  C.  P.  561  ; Burnham  v.  Waddell,  28 
C.  P.  263 ; 3 A.  It.  288)  I should  have  dealt  with  the 
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question  of  costs  as  if  the  plaintiffs  claim  and  the  defen- 
dant’s counter-claim  had  been  two  separate  actions. 

My  learned  brother  Rose  has  fully  reviewed  the  authori- 
ties on  the  question  involved  in  this  appeal — a question 
which  has  proved  perplexing  not  only  to  the  Bench  here 
but  also  to  the  judiciary  in  England.  And  while  agreeing 
with  my  learned  brother  in  the  interpretation  of  the  Rules 
by  which  this  motion  must  be  decided,  and  with  the  con- 
clusion he  has  reached,  I also  share  his  regret  that  in  this 
particular  instance  the  judgment  he  has  just  delivered  is 
the  only  one  which  under  the  authorities  could  be  reached  ; 
for  the  conduct  of  the  plaintiff  in  endeavouring  by  means 
of  the  receipts  produced  at  the  trial,  and  sworn  to  by  him 
as  being  signed  by  the  defendant,  for  the  purpose  of  defeat- 
ing the  defendant’s  claim  for  rent,  was  most  reprehensible, 
and  of  itself  afforded  ample  cause  for  depriving  the  plain- 
tiff of  the  costs  of  the  action. 

In  cases  similar  to  the  present  it  might  well  be  that  the 
trial  Judge  and  the  Court  should  have  a wider  discretion 
than  is  now  possessed  of  dealing  in  an  equitable  manner 
with  costs. 

It  is  not  an  infrequent  occurrence  that  actions  are  brought 
by  plaintiffs  with  the  object  of  forcing  defendants  to  buy 
them  off  when  they  know  there  is  a counter-claim  equal  to 
or  even  greater  than  the  claim  sued  for  ; and  although  the 
defendant’s  claim  should  be  greater  than  the  plaintiff ’s,  it 
often  happens  that  the  defendant  does  not  feel  justified  in 
adding  to  his  loss  by  instituting  proceedings  for  the  recov- 
ery thereof,  because  from  the  financial  position  of  his 
debtor  neither  debt  nor  costs  can  be  recovered. 

In  such  cases,  even  where  the  claim  and  counter-claim 
must  be  regarded  as  two  separate  actions,  to  quote  the 
language  of  Jessel,  M.  R.,  in  Pringle  v.  Gloag,  “It  appears 
to  me  that  it  would  be  a monstrous  extension  of  the  rights 
of  a solicitor  against  the  parties  to  an  action  to  say  that 
he  should  have  the  right  to  make  the  party  who  may  have 
been  successful  in  the  ultimate  result  pay  the  losing  party’s 
costs.” 
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Where  the  defendant  recovers  on  his  counter-claim  an 
amount  in  excess  of  the  plaintiff’s  claim,  to  compel  him  to 
pay  the  plaintiff’s  solicitor’s  costs  is  often  adding  very 
seriously  to  the  loss  which  he  has  already  sustained,  and 
it  is,  I consider,  only  in  exceptional  instances  that  this 
additional  loss  should  be  imposed  upon  him. 

I agree  that  the  appeal  should  be  allowed,  but  I am  of 
the  opinion  that,  considering  the  circumstances  of  the  case, 
it  should  be  without  costs. 

Galt,  C.  J.,  agreed  in  the  judgment  delivered  by 
MacMahon,  J. 


CONMEE  ET  AL.  V.  NORTH  AMERICAN  RAILWAY  CONTRACT- 
ING Company  and  Canadian  Pacific  Railway 
Company. 

Costs — Taxation — Counsel  fees — Witness  fees — Re-ojpening  taxation. 

Upon  appeals  from  taxation  of  costs  the  Court  will  not  interefere  with 
the  discretion  of  the  taxing  officer  as  to  the  quantum  or  quoties  of  fees ; 
and  this  rule  covers  any  question  of  distribution  or  allotment  of  charges 
among  different  cases  or  branches  of  a case. 

Where  costs  were  awarded  to  the  plaintiffs  upon  a postponement  of  the 
trial,  and  the  case  was  not  tried  till  after  the  taxation  of  such  costs  was 
closed,  but  it  appeared  upon  appeal  from  the  taxation  that  some  of  the 
witnesses  allowed  for  were  not  called  when  the  case  was  actually  tried, 
the  taxation  was  re-opened  upon  payment  of  costs,  and  the  taxing 
officer  was  directed  to  reconsider  the  allowance  of  witness  fees. 

[December  31,  1889. — MacMahon,  J.] 

[March  8,  1890. — The  Queen’s  Bench  Division .] 

This  was  one  of  three  actions  between  the  same  parties, 
relating  to  contracts  for  the  construction  of  the  Canadian 
Pacific  Railway,  which  it  was  arranged  should  be  tried  by 
Armour,  C.  J.,  at  a special  sittings  at  Cobourg  in  the 
summer  of  1889.  The  trial  of  what  was  known  as  the 
“ thirty-three  mile  case”  was  first  proceeded  with,  and  it 
was  arranged  that  the  trial  of  this  action,  which  was 
called  the  twenty  mile  case,”  should  be  begun  as  soon  as 
the  other  was  finished. 
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Some  time  during  the  5th  day  of  July  the  “ thirty  - 
three  mile  case”  came  to  an  end,  but  the  defendants  were 
not  then  ready  to  proceed  with  the  trial  of  this  action, 
and  obtained  a postponement  till  the  18th  July,  when 
again  they  were  not  ready,  and  obtained  a further  adjourn- 
ment till  the  18th  November.  The  order  then  made  was 
as  follows  : “ Case  postponed  till  Monday  the  18th  Novem- 
ber at  10  a.m. ; the  costs  of  and  occasioned  by  this  and 
the  former  postponement,  between  solicitors  and  clients,  to 
be  paid  by  the  defendants  forthwith  after  the  taxation 
thereof.” 

The  costs  under  this  order  were  taxed  by  J.  H.  Thom, 
one  of  the  taxing  officers  at  Toronto,  at  $1,355.05,  and  he 
certified  to  that  effect  on  the  18th  November,  1889.  Of 
this  amount  $685  was  allowed  for  fees  of  counsel,  and 
nearly  the  whole  of  the  balance  for  witness  fees.  The 
affidavit  of  disbursements  was  made  by  John  D.  McLen- 
nan, one  of  the  plaintiffs,  and  he  was  examined  before  the 
taxing  officer,  as  was  also  A.  R.  Creelman,  a member  of  the 
firm  of  the  plaintiffs’  solicitors. 

The  defendants  appealed  to  a Judge  in  Chambers  from 
this  taxation  of  costs,  on  the  ground  that  the  amounts 
allowed  for  counsel  fees  and  witness  fees  were  excessive  ; 
that  some  of  the  witnesses  for  whose  attendance  fees  were 
allowed  were  not  necessary  or  material ; and  that  the  senior 
and  junior  counsel  for  the  plaintiffs,  having  been  on  the 
5tli  July  engaged  in  “the  thirty-three  mile  case”  at 
Cobourg,  could  not  be  allowed  fees  of  $150  and  $75  for 
costs  of  that  day,  because  they  could  not  recover  from  the 
defendants  any  more  than  they  could  charge  their  clients, 
and  they  could  not  charge  the  same  clients  two  days’  fees 
for  one  day’s  work. 

The  appeal  was  argued  before  MacMahon,  J.,  in  Cham- 
bers on  the  27th  November,  1889. 

Aylesworth,  for  the  defendants. 

G.  J.  Holman,  for  the  plaintiffs. 
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Judgment  was  delivered  on  the  31st  December,  1889. 

MacMahon,  J. — As  I understand  from  the  evidence  and 
the  affidavits,  the  counsel  fees  charged  by  counsel  for  the 
plaintiffs  were  charged  to  and  allowed  by  the  clients,  and  I 
cannot  say  that  the  Master  was  wrong  in  the  allowances 
he  has  made. 

Where  counsel  were  present  on  the  5th  of  July, 
and  prepared  to  proceed,  and  the  postponement  took  place 
at  the  instance  of  the  defendants,  whatever  the  postpone- 
ment cost  the  plaintiffs  by  reason  of  counsel  having  to  be 
paid  fees  beyond  the  stipulated  amount  by  reason  of  the 
cases  not  proceeding  de  die  in  diem,  as  it  was  supposed 
they  would,  and  as  both  clients  and  counsel  had  arranged 
for,  must  be  allowed. 

Being  paid  $150  and  $75  for  the  5th  of  July  in  this 
action,  I do  not  deal  with  the  question  as  to  what  (if  any) 
counsel  fees  the  plaintiffs’  counsel  are  entitled  to  in  the 
thirty-three  mile  contract  case  for  that  day. 

As  regards  the  counsel  fees  allowed  on  the  18th  of  July, 
after  reading  Mr.  Creelman’s  evidence,  I do  not  think  the 
taxing  officer  was  at  all  too  liberal  in  his  allowance.  In 
anticipation  of  this  case  being  proceeded  with  on  the  18th 
of  July,  counsel  had  refused  other  briefs  for  that  and  the 
following  days,  and  besides  had  been  for  some  time  prepar- 
ing for  the  trial,  which  should  have  commenced  on  that  day 

The  Court  never  interferes  with  the  discretion  of  the 
taxing  masters  as  to  the  quantum  of  fees  to  counsel : 
Morgan  on  Costs,  p.  480,  and  cases  cited. 

The  taxing  master  had  all  the  facts  before  him  on  affida- 
vits as  to  the  allowance  of  witness  fees  appealed  against, 
and  with  the  wide  discretion  under  Con.  Rule  1214,  as  to 
the  allowance  of  costs  which  appear  to  him  to  be  proper 
for  the  attainment  of  justice  or  defending  the  rights  of 
the  party,  and  having  exercised  that  discretion  in  a man- 
ner which  I cannot  say  is  open  to  objection,  I cannot  inter- 
fere. 

The  appeal  must  be  dismissed  with  costs. 
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The  defendants  appealed  from  the  foregoing  decision, 
and  the  appeal  was  argued  before  a Divisional  Court, 
(Armour,  C.  J.,  and  Falconbridge,  J.,)  on  the  4th  Febru- 
ary, 1890. 

Aylesworth,  Q.  C.,  for  the  defendants.  Five  of  the 
witnesses  for  whom  fees  have  been  taxed  were  not  called 
when  the  trial  actually  took  place.  The  plaintiff  McLen- 
nan’s  own  expenses  of  travelling  to  Port  Arthur  were 
allowed  as  if  he  lived  at  Port  Arthur,  whereas  he  lived  in 
Toronto.  It  is  not  the  law  that  the  Court  will  not  inter- 
fere with  the  allowance  of  witness  fees.  As  to  the  allow- 
ance of  counsel  fees,  the  doctrine  of  discretion  perhaps 
stands  in  the  defendants’  way  ; but  the  discretion  of  the 
taxing  officer  is  not  absolutely  untrammelled.  This  is  a 
matter  of  principle.  The  costs  awarded  are  costs  between 
solicitor  and  client.  The  agreement  between  the  solicitors 
and  their  clients  was  for  so  much  a day,  to  be  paid  to 
senior  and  junior  counsel.  Could  they  recover  this  twice 
against  their  clients  in  respect  of  the  same  day  ? 

C.  J.  Holman,  for  the  plaintiffs,  referred  to  Morgan  on 
Costs,  p.  480  ; Hargreaves  v.  Scott,  4 C.  P.  D.  21 ; Attorney- 
General  v.  Carrington,  6 Beav.  454  ; Christopher  v.  Noxon , 
10  P.  R 149. 

On  the  8th  March,  1890,  the  judgment  of  the  Court  was 
delivered  b}r 

Falconbridge,  J.— The  Court  will  not  determine  ques- 
tions relating  to  quantum  only,  which  will  be  left  to  the 
discretion  of  the  taxing  officer  : Morgan  on  Costs,  480,  and 
cases  there  cited.  And  his  decision  applies  not  only  to  the 
quantum  but  the  quoties,  and  therefore,  in  my  opinion, 
covers  any  question  of  distribution  or  allotment  of  fees, 
charges,  or  disbursements  between  or  among  different  cases 
or  branches  of  a case. 

It  was  said  in  Gilbert  v.  Guignon,  21  W.  R.  745,  that 
this  rule  did  not  apply  to  counsel’s  fees  on  an  appeal,  as  the 
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Judge  of  the  Court  be]ow  is  better  able  to  decide  the  ques- 
tion of  quantum  in  such  a case. 

In  the  present  case  the  Judge  of  the  Court  below  has 
not  expressed  any  opinion  on  the  subject  of  quantum . 

And  in  Attorney -General  v.  Carrington,  6 Beav.  454  * 
Hargreaves  v.  Scott,  4 C.  P.  L).  21,  and  other  cases,  it  has. 
been  laid  down  that  the  Court  will  not  interfere  with  the 
discretion  of  the  Master  as  to  the  amount  allowed  for 
counsel's  fees  unless  it  be  manifest  that  he  has  failed  to 
exercise  it  in  a reasonable  manner. 

As  to  the  allowance  of  witness  fees,  the  Master  had  not 
all  the  facts  before  him.  He  had  only  plaintiff  McLen- 
nan’s  affidavit  of  disbursements,  on  which,  I take  it,  McLen- 
nan could  not  be  cross-examined  before  the  trial.  The 
Master’s  taxation  could  not  be  attacked  in  the  light  of 
events  as  they  stood  at  the  date  of  his  certificate — viz., 
18th  November,  1889.  Since  then  the  trial  has  proceeded,, 
and  it  now  appears  that  some  of  the  witnesses  whose 
names  appear  in  the  affidavit  of  disbursements  were  not 
called,  and  were  not  even  present. 

In  this  view,  we  think  it  will  be  proper  for  the  attain- 
ment of  justice  that  the  taxation  should  be  re-opened,  and 
that  there  should  be  a reference  back  to  the  Master  to 
reconsider  the  allowance  of  witness  fees,  the  Court  expres- 
sing no  opinion  and  giving  no  direction  on  the  subject. 

As  defendants  have  failed  on  both  branches  of  the 
appeal  as  matters  stood  when  the  Master  gave  his  certifi- 
cate, they  can  have  the  reference  back  only  on  payment 
of  costs  of  the  appeal  to  Mr.  Justice  MacMahon,  of  the 
appeal  to  this  Court,  and  of  the  re-taxation.  Otherwise 
this  appeal  will  be  dismissed  with  costs. 
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St.  Croix  y.  McLachlin. 

Arrest — Order  for , signed  by  Judge  instead  of  cleric. 

Con.  Rule  544  provides  that  all  orders  made  by  a Judge  of  the  High 
Court  in  Chambers  shall  be  signed  by  the  clerk  in  Chambers  : — 

Held,  that  an  order  for  the  arrest  of  the  defendant  signed  by  the  Judge 
who  made  it,  and  not  by  the  clerk,  was  not  properly  issued  : — 

Held , also,  upon  the  evidence,  that  the  defendant  was  not  about  to  quit 
Ontario  with  intent  to  defraud;  and,  upon  both  grounds,  the  defendant 
should  be  discharged  from  custody. 

[March  21,  1890. — Ferguson , J.  ] 

Motion  by  the  defendant  for  an  order  for  his  discharge 
from  the  custody  of  his  bail,  under  an  order  of  arrest  in 
the  nature  of  a ca.  re.  made  by  MacMahon,  J.,  in  Cham- 
bers in  Toronto  on  the  17th  December,  1889.  The  motion 
was  made  upon  the  grounds  that  the  material  on  which 
the  order  for  arrest  was  granted  was  insufficient,  and  that 
the  order  was  not  properly  issued,  being  signed  by  the 
Judge  who  made  the  order,  and  not  by  the  clerk  in  Cham- 
bers, as  required  by  Con.  Rule  544. 

The  motion  for  discharge  at  first  came  before  Ferguson, 
J.,  in  Chambers  on  the  10th  February,  1890,  when  he  in- 
timated that  the  application  should,  if  possible,  be  heard 
by  MacMahon,  J. 

Application  was  made  to  MacMahon,  J.,  who  referred 
the  motion  back,  intimating  that  Ferguson,  J.,  might  deal 
with  it  in  any  way  that  he  thought  fit. 

The  motion  was  accordingly  argued  before  Ferguson, 
J.,  in  Chambers  on  the  21st  March,  1890. 

E.D.  Armour,  Q.C.,  for  the  defendant.  Con.  Rule  544*  re- 
quires that  any  order  made  by  a Judge  in  Chambers  shall 
be  signed  by  the  clerk.  This  is  not  signed  by  the  clerk, 
and  under  it  the  defendant  is  improperly  held  in  custody. 

* 544— All  orders  made  by  a Judge  of  the  High  Court  in  Chambers  in 
Toronto  shall  be  signed  by  the  clerk  in  Chambers,  whose  duty  it  shall 
be  to  see  that  such  orders  are  in  due  form  before  signing  the  same. 
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and  should  be  discharged.  See  Con.  Rules  1046  and  1050 
as  to  the  procedure  under  an  order  for  arrest. 

William  Macdonald,  for  the  plaintiff,  contra. 

The  motion  was  also  argued  on  the  other  ground. 

Judgment  was  delivered  at  the  close  of  the  argument. 

Ferguson,  J. — I am  of  opinion  that  it  appears  that  the 
defendant  was  not  about  immediately  to  quit  Ontario  with 
intent  to  defraud.  My  brother  MacMahon,  to  whom  I 
referred  the  case,  has  referred  it  back  to  me,  intimating 
that  I should  do  as  to  me  seems  proper.  If  theie  were 
nothing  more,  I should  be  of  the  opinion  that  on  this 
ground  alone  the  defendant  is  entitled  to  be  discharged. 

I am  also  of  the  opinion  that  the  order  for  the  arrest 
was  not  properly  issued,  and  that  the  defendant  is  entitled 
to  take  advantage  of  this.  I do  not  know  that  my  brother 
Judges  are  of  this  opinion,  and  I have  some  reason  to 
think  that  some  of  them  are  not.  There  appears  to  be  no 
decisions  on  the  subject  (under  Rule  544),  and  all  I can  do 
is  to  express  the  opinion  that  it  was  necessary  to  observe 
the  positive  provisions  of  this  Rule,  at  all  events  in  a case 
of  arrest. 

The  order  will  go  for  the  discharge  of  the  defendant. 
This  will  not  interfere  with  the  order  made  by  my  brother 
MacMahon.  The  defendant,  as  a condition,  is  not  to  bring 
or  prosecute  any  action  for  damages  for  the  arrest,  etc.  I 
think  the  defendant  should  have  his  costs  against  the 
plaintiff.  On  further  consideration,  the  costs  may  be  costs 
to  the  defendant  in  any  event  of  the  action. 
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Re  Bronson  et  al.  and  Canada  Atlantic  Railway 
Company. 


Costs — Expropriation  of  land  by  railway  company — “ Costs  incidental  to 
the  arbitration.  ” 

In  expropriation  cases  the  costs  should  he  taxed  liberally  in  favour  of  the 
proprietor  ; but  where  the  statutes  mention  ‘ 4 costs  ” only,  and  not  “full 
costs,”  costs  as  between  solicitor  and  client  are  not  intended. 

And  where  a railway  company  in  expropriating  land  under  the  Dominion 
Railway  Act  agreed  to  pay  to  the  land-owners  “ all  costs  incidental  to 
the  arbitration  ” had  to  fix  the  compensation  to  be  paid  : — 

Held , that  the  words  did  not  extend  to  costs  as  between  solicitor  and 
client,  nor  to  costs  preliminary  to  the  arbitration. 

[April  1,  1890.  — Boyd,  C.] 

The  railway  company  being  about  to  expropriate  certain 
lands  under  the  Dominion  Railway  Act,  and  arbitrators 
having  been  appointed  on  behalf  of  the  company  and  the 
owners  of  the  land  to  fix  the  compensation  therefor,  the 
parties  in  September,  1888,  entered  into  an  agreement  with 
regard  to  the  evidence  to  be  submitted  to  the  arbitrators, 
and  also  thereby  agreed  to  accept  the  award  without  ap- 
peal, and  the  railway  company  agreed  to  pay  to  the  land- 
owners  the  amount  of  the  award,  “ with  all  costs  incidental 
to  the  arbitration.’’ 

The  arbitrators  having  made  their  award,  the  land- 
owners  on  the  2nd  December,  1889,  applied  to  Boyd,  C.,  in 
Chambers  for  taxation  of  their  bill  of  costs,  pursuant  to 
sec.  154  of  the  Dominion  Railway  Act,  54  Vic.  ch.  29,  and 
the  agreements  between  the  parties,  or  for  an  order  re- 
ferring the  bill  to  the  local  Master  at  Ottawa  for  taxation. 
Upon  this  application  Boyd,  C.,  made  an  order  referring 
the  bill  to  W.  M.  Matheson,  one  of  the  Masters  at  Ottawa, 
to  tax  the  same  and  report  upon  such  taxation  for  the  in- 
formation of  the  Court. 

The  Master  having  reported,  the  land-owners  moved 
before  Boyd,  C.,  to  have  the  taxation  of  costs  referred  to 
in  the  order  of  the  2nd  December  and  the  costs  of  the 
application,  and  of  the  reference  for  taxation,  and  of  the 
present  application,  disposed  of. 
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This  application  was  argued  on  the  31st  March,  1890. 

Arnoldi,  Q.  C.,  for  the  land -owners,  The  report  of  the 
Master  should  be  adopted.  By  sec.  154  of  the  Railway 
Act,  “ the  amount  of  such  costs,  if  not  agreed  upon,  may 
he  taxed  by  the  Judge.”  The  Judge  here  has  referred  the 
taxation  to  an  officer,  and  will  adopt  his  report  without 
question,  as  it  is  not  appealed  against. 

S hejpley,  Q.  C.,  for  the  railway  company.  The  report  is 
for  the  information  of  the  Judge.  He  will  adopt  it  or  not 
as  he  may  think  right.  See  Re  McRae , 12  P.  R.  327.  I 
object  to  the  taxation  upon  the  following  grounds  : 1.  No 
costs  preliminary  or  subsequent  to  the  arbitration  should 
have  been  allowed  : Browne  & Theobald’s  Law  of  Rail- 
ways, 2nd  ed.,  p.  156.  2.  Solicitor  and  client  costs  should 

not  have  been  taxed  : O’ Farrell  v.  Limerick , 13  Ir.  L.  R* 
365  ; Re  Beaty  and  Toronto,  13  P.  R.  316  ; Re  McRae , 12 
P.  R.  327.  3.  There  were  distinct  issues  before  the  arbi- 

trators on  which  the  land-owners  failed,  and  costs  of  these 
issues  should  have  been  disallowed  : Latour  v.  Smith,  13 
P.  R.  214.  4.  Witness  fees  were  improperly  allowed  as 

paid  to  surveyors  for  services  before  the  arbitration,  in  the 
preparation  of  plans,  &c.  See  McGannon  v.  Clarke,  9 P.  R. 
555.  5.  The  counsel  fees  allowed  were  excessive. 

Arnoldi,  Q.  C.,  in  reply.  The  agreement  was  to  pay  the 
amount  of  the  award  with  all  costs  incidental  to  the  arbi- 
tration. It  was  originally  “ all  costs  of  the  arbitration,” 
and  changed  to  this  larger  expression.  It  includes  solicitor 
and  client  costs  : Llewellin  v.  Williams,  58  L.  T.  N.  S.  152. 
Plans  were  used  before  the  arbitrators  and  prepared  for  that 
purpose,  and  not  to  qualify  the  witnesses  for  giving 
evidence. 

Judgment  was  delivered  on  the  1st  April,  1890. 

Boyd,  C. — In  expropriation  cases  the  costs  should  be 
taxed  liberally  in  favour  of  the  proprietor,  and  perhaps  for 
this  reason  it  has  been  held  that  if  “full  costs”  are  given 
by  the  statute  in  such  cases,  it  means  costs  as  between 
56 — VOL.  XIII.  O.P.R. 
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solicitor  and  client : Doe  d.  Hyde  v.  Mayor  of  Manchester 

12  C.  B.  474;  though  this  is  not  the  meaning  of  that  term 
in  ordinary  litigation  in  the  Courts  : Ireland  v.  Pitcher, 
11  P.  R.  at  p.  407.  But  where  in  such  cases  the  statutes 
mention  “costs”  only,  that  does  not  cover  more  than  the 
like  term  in  litigation  inter  partes,  though  the  Master 
should  in  proper  cases  tax  liberally:  O’ Farrell  v.  Limerick, 

13  Ir.  L.  R.  365  (1849):  Re  Beaty  and  Toronto,  13  P.  R.  316. 

An  agreement  was  made  in  this  case  whereby  the  railway 

company  wTere  in  any  event  to  “pay  all  costs  incidental  to  the 
arbitration,”  and  this  by  way  of  amendment  from  the  phrase 
first  used,  which  was  “ all  costs  of  the  arbitration.”  It  was 
contended  in  virtue  of  the  decision  of  Stirling,  J.,  in  Re 
Llewellin,  37  Ch.  D.  317,  that  the  words  “incidental  to” 
carried  all  costs  as  between  solicitor  and  client.  That  is 
not  the  usual  meaning  of  this  expression.  It  was  a very 
common  way  of  drawing  orders  in  Common  Law  Chambers 
in  this  Province  to  provide  for  the  payment  of  costs  of  and 
incident  to  the  application,  but  that  was  never  supposed 
to  give  more  than  party  and  party  costs.  Nor  has  it  per  se 
such  a meaning  in  cases  analogous  to  this  or  in  ordinary 
litigation.  In  the  Land  Clauses  Act  of  1845,  sec.  34  pro- 
vided for  costs  of  and  incident  to  the  arbitration,  but  it 
was  considered  that  this  would  not  cover  costs  as  between 
solicitor  and  client.  Such  is  the  result  to  be  deduced  from 
the  decision  in  Wombwell  v.  Corporation  of  Barnsley,  36  L. 
T.N.S.  708.  The  question  there  arose  on  an  agreement  by  the 
corporation  to  pay  all  costs  and  expenses  of  and  incidental 
to  the  arbitration  as  between  solicitor  and  client.  The 
Court  held  (affirming  the  principle  of  the  case  in  13  Ir.  L. 
R.,  though  it  was  not  cited)  that  such  a taxation  could  not 
be  had  under  the  Land  Clauses  Act,  but  would  have  to  be 
dealt  with  under  the  Attorneys’  and  Solicitors’  Act.  One 
can  very  well  see  why  a more  comprehensive  meaning  was 
given  to  the  phrase  “ incidental  to  ” by  Mr.  Justice  Stirling. 
He  was  dealing  with  language  used  in  the  Settled  Estates 
Act  in  reference  to  the  exercise  of  a power  of  sale  by  the 
tenant  for  life.  There  was  no  litigation  and  no  dealing 
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inter  parties,  but  the  realization  of  land  out  of  which  the 
expenses  were  to  be  paid,  in  respect  of  an  act  which  enured 
to  the  benefit  of  all  parties  interested.  The  tenant  for  life 
exercising  such  a power  is  declared  by  the  same  Act  (sec 
53)  to  be  in  the  position  of  and  to  have  the  duties  and  lia- 
bilities of  a trustee  for  all  parties  entitled  under  the  settle- 
ment. 

The  words  used,  in  this  case  do  not  extend,  therefore,  to 
costs  as  between  solicitor  and  client — nor  do  they  extend  to 
costs  preliminary  to  the  arbitration:  Lipscombe  v.  Turner,  4 
D.  & L.  125.  With  this  declaration,  I think  the  bills  should 
be  gone  over  by  the  taxing  officer  at  Toronto.  The  result  is 
to  allow  the  first  and  second  points  urged,  and  the  third 
and  fourth  so  far  as  these  have  been  allowed  as  for  prelim- 
inary matters,  or  on  the  footing  of  solicitor  and  client 
charges.  I do  not  interfere  with  the  taxation  in  so  far  as 
the  Master  did  not  discriminate  as  to  issues.  There  was 
one  result,  which  was  in  the  proprietor’s  favour,  and  he 
should  have  all  reasonable  and  proper  charges,  but  not  to 
such  an  extent  necessarily  as  he  may  have  to  pay  his  own 
solicitor.  No  costs  of  this  application,  which  in  form  and 
substance  has  not  hitherto  been  dealt  with  in  this  country 
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Village  of  Fort  Erie  y.  Fort  Erie  Ferry  Railway 

Company. 

Issues— Separate  trials  of  questions  arising  in  action — Con.  Rule  655 — 

R.  S.  0.  ch.  44)  sec - 52,  sub-sec.  12. 

An  action  brought  to  enforce  the  performance  by  the  defendants  of  a 
certain  by-la  vv  passed  by  the  plaintiffs,  and  also  the  performance  of  a 
duty  imposed  by  the  Railway  Act,  came  on  for  trial  without  a jury, 
and  the  trial  Judge  decided  to  try  the  first  branch  of  the  case  separ- 
ately ; and  after  hearing  evidence  upon  it,  held  that  the  by-law  was 
not  legally  binding  upon  the  defendants,  and  dismissed  the  action 
without  hearing  evidence  on  the  second  branch  : — 

Held,  that  Rule  655  must  be  read  in  conjunction  with  sec.  52,  sub-sec.  12, 
of  the  Judicature  Act,  R.S.O.  ch.  44  ; and  this  case  was  not  one  calling 
for  an  application  of  the  Rule  by  directing  separate  trials  of  the 
questions  raised. 

A new  trial  was  therefore  ordered. 

[March  8,  1890.  — The  Queen’s  Bench  Division.'] 

This  action  was  brought  to  enforce  the  performance  by 
the  defendants  of  the  provisions  of  a certain  by-law  of  the 
plaintiffs,  which,  it  was  alleged,  had  been  legally  passed 
by  the  plaintiffs  and  was  legally  binding  on  the  defendants, 
and  under  which  it  was  alleged  that  the  defendants  had 
been  permitted  by  the  plaintiffs  to  construct  their  railway 
along  certain  streets  of  the  plaintiffs,  and  which  provisions,, 
it  was  alleged,  bound  the  defendants  to  certain  courses  of 
action  with  respect  to  the  said  streets,  which,  it  was  alleged, 
the  defendants  had  failed  to  pursue.  It  was  also  brought 
to  enforce  the  performance  by  the  defendants  with  respect 
to  such  streets  of  the  duty  imposed  upon  them  by  the  Rail- 
way Act,  which  was  made  applicable  to  the  defendants  by 
their  Act  of  incorporation,  50  Vic.  ch.  76  (0.) 

At  the  opening  of  the  case,  which  was  tried  without  a 
jury,  the  defendants’  counsel  submitted  that  it  was  a case 
in  which  the  principle  of  disposing  of  one  issue  first  could 
be  most  advantageously  applied  by  the  Court.  He  did  not 
think  plaintiff’s  counsel  would  for  a moment  seriously  con- 
tend that  the  by-law  in  question  was  one  the  municipality 
had  any  power  to  pass  under  the  general  provisions  of  the 
Municipal  Act.  The  only  way  in  which  it  could  be  sup- 
ported would  be  as  some  agreement  between  the  parties, 
and  he  therefore  thought  that  the  case,  which  otherwise 
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threatened  to  be  an  unusually  long  one,  should  be  dis- 
posed of  in  regard  to  that  question  first.  The  learned 
trial  Judge  thereupon  said  that  the  question  which  had 
been  mentioned  was  one  which  lay  in  limine,  upon  the 
threshold  of  the  whole  investigation,  and  that  he  should 
therefore  try  it  first ; that  he  did  not,  however,  send  the 
witnesses  away,  as  it  depended  upon  the  decision  reached 
on  this  question  whether  they  should  go  further  or  not. 
Thereupon,  after  hearing  evidence  upon  this  first  branch  of 
the  case,  the  learned  Judge  held  that  the  by-law  in  question 
was  not  legally  binding  upon  the  defendants,  and  therefore, 
without  hearing  any  evidence  upon  the  second  branch  of 
the  case,  dismissed  the  action  with  costs. 

On  the  26th  November,  1889,  Osier,  Q.  C.,  (with  him 
German)  moved  before  a Divisional  Court  (Armour,  C.  J., 
and  Street,  J.,)  to  set  aside  the  said  judgment  and  for  a 
new  trial,  on  the  ground  among  others  that  the  learned 
Judge  should  have  allowed  the  plaintiffs  to  give  evidence 
under  the  seventh  paragraph  of  the  statement  of  claim 
(that  is,  under  the  second  branch  of  the  case)  under  which, 
if  true,  the  plaintiffs  were  entitled  to  the  relief  claimed 
against  the  defendants,  even  though  the  said  by-law  was 
not  binding. 

Aylesworth  (A.  G.  Hill  with  him)  shewed  cause. 

On  the  8th  March,  1890,  the  judgment  of  the  Court  was 
delivered  by 

Armour,  C.  J. — The  learned  Judge  in  dealing  with  the 
case  as  he  did,  assumed  to  act  under  the  provisions  of 
Consolidated  Rule  655.* 

* Rule  655. — Subject  to  the  provisions  of  the  Judicature  Act  and  of  the 
preceding  Rules,  the  Court  or  a Judge  may  in  any  action  at  any  time 
or  from  time  to  time  order  that  different  questions  of  fact  arising  therein 
be  tried  by  different  modes,  or  that  one  or  more  questions  of  fact  be  tried 
before  the  others,  and  may  appoint  the  place  or  places  for  such  trial  or 
trials,  and  in  all  cases  may  order  that  one  or  more  issues  of  fact  be  tried 
before  any  other  or  others. 
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This  Rule  must  be  read  in  conjunction  with  the  pro- 
vision of  the  Judicature  Act,  R.  S.O.  ch.  44,  sec.  52,  sub-sec. 
12,*  and  must  be  so  construed  as  not  to  conflict  with  that 
provision. 

The  corresponding  English  Rule  was  Rule  6 of  Order  36 
of  the  Rules  of  1875,  and  is  now  Rule  8 of  Order  36. 

This  Rule  has  several  times  come  under  review  in  Eng- 
land, and,  as  I read  the  decisions  upon  it,  I am  of  the 
opinion  that  this  case  was  not  one  calling  for  the  applica- 
tion of  the  Rule  : Emma  Silver  Mining  Co.  v.  Grant , 11 
Ch.  D.  918;  Piercy  v.  Young,  15  Ch.  D.  475;  Dent  v. 
Sovereign  Ass.  Co.,  27  W.  R.  379  ; Tasmanian  R.  W.  Go.  v. 
Clark,  27  W.  R.  677  ; Smith  v.  Hargrove,  16  Q.  B.  D.  183. 

The  determination  of  the  first  branch  of  this  case  did 
not  determine  the  whole  action,  for  the  second  branch  of 
the  case  was  not  heard,  and  the  judgment  dismissing  the 
action  was  therefore  erroneous,  and  must  be  set  aside,  and 
a new  trial  had. 

The  costs  of  the  former  trial  and  of  this  motion  will  be 
costs  in  the  cause. 


* Sec.  52,  sub-sec.  12. — The  High  Court  of  Justice  and  the  Court  of 
Appeal  respectively,  in  the  exercise  of  the  jurisdiction  vested  in  them  by 
this  Act  in  every  cause  or  matter  pending  before  them  respectively,  shall 
have  power  to  grant,  and  shall  grant,  either  absolutely  or  on  such  reason- 
able terms  and  conditions  as  to  them  shall  seem  just,  all  such  remedies 
Mrhatsoever  as  any  of  the  parties  thereto  .may  appear  to  be  entitled  to 
in  respect  of  any  and  every  legal  or  equitable  claim  properly  brought 
forward  by  them  respectively  in  such  cause  or  matter  ; so  that,  as  far  as 
possible,  all  matters  so  in  controversy  between  the  said  parties  respectively 
may  be  completely  and  finally  determined,  and  all  multiplicity  of  legal 
proceedings  concerning  any  of  such  matters  avoided. 
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He  George  A.  Skinner,  a Solicitor. 

Solicitor  and  client — Taxation  of  costs — Place  of  reference — Agency  work 
done  in  Toronto  — R.  S.  0.  ch.  Jfl,  sec.  32. 

Held , affirming  the  decision  of  Street,  J.,  ante  p.  276,  that  a reference  for 
taxation  of  bills  of  costs  between  solicitor  and  client  may  properly  be 
directed  to  one  of  the  taxing  officers  at  Toronto,  even  where  the  business 
charged  for  in  the  bills,  with  the  exception  of  agency  work  done  at 
Toronto,  was  all  done  in  an  outer  county. 

The  words  of  sec.  32  of  the  Solicitors’  Act,  R.  S.  0.  ch.  47,  “any  of  the 
business  charged  for  in  the  bill,”  include  business  performed  at  Toronto 
by  the  agent  of  the  principal  solicitor. 

Armour,  C.  J.,  inclined  to  the  contrary  opinion,  but  deferred  to  that  of 
the  other  members  of  the  Court. 

[March  8,  1890. — The  Queen’s  Bench  Division.] 

The  solicitor  appealed  to  a Divisional  Court  from  the 
order  of  Street,  J.,  in  Chambers,  reported  ante  p.  276, 
affirming  an  order  of  the  Master  in  Chambers  directing 
that  the  reference  for  taxation  of  the  solicitor’s  bills  of 
costs  be  to  one  of  the  taxing  officers  at  Toronto,  instead 
of  to  one  of  the  local  officers  at  Belleville,  where  the 
solicitor  resided,  and  where  the  proceedings  in  respect  of 
which  the  bills  were  rendered  were  carried  on,  with  the 
exception  of  necessary  agency  business  transacted  in 
Toronto. 

The  appeal  was  argued  before  Armour,  C.  J.,  and 
Falconbridge,  J.,  on  the  4th  February,  1890. 

G.  J.  Holman,  for  the  appellant.  The  learned  Judge  in 
Chambers  expressed  the  opinion  that  the  bills  were  large. 

I should  like  to  shew  that  they  are  not  excessive  ; no 
exorbitant  charges  have  been  pointed  out,  and  in  fact  the 
charges  are  moderate.  Nothing  is  gained  by  having  the 
bills  taxed  at  Toronto,  for  b}^  Con.  Rule  1207  they  can  be 
revised  at  Toronto,  being  payable  out  of  an  estate,  after 
they  have  been  taxed  at  Belleville.  There  is  no  discretion 
given  by  sec.  32  of  the  Solicitors’  Act,  R.  S.  O.,  ch.  147  ; the 
bills  must  be  taxed  in  the  county  in  which  any  of  the 
business  charged  for  was  done.  The  cases  shew  that  the 


448  ONTARIO  PRACTICE  REPORTS.  [VOL. 

reference  will  be  where  the  bill  is  filed  : McEdward  v.  Mc- 
Edward,  3 U.  C.  L.  J.  0.  S.  75  ; Macara  v.  Gwynne,  3 Gr. 
310.  These  bills  are  in  respect  of  several  actions ; if  one  of 
them  even  had  been  brought  in  the  county  of  York,  the 
reference  of  all  to  the  taxing  officer  at  Toronto  would  have 
been  proper,  but  not  when  they  were  all  brought  in 
Hastings.  The  statute  applies  to  a case  of  that  kind,  and 
not  to  the  agency  business  done  at  Toronto. 

Shepley,  Q.C.,  for  the  Methodist  Church  of  Canada.  The 
section  of  the  statute  is  plain — “ any  of  the  business.” 
Surely  that  must  include  agency  business.  There  are  no 
reported  cases  shewing  this,  but  the  practice  followed  by 
the  Master  here  has  been  long  established  in  Chambers, 
and  it  is  not  desirable  or  convenient  to  alter  the  construc- 
tion that  has  been  for  years  given  to  the  statute. 

Judgment  was  delivered  on  the  8th  March,  1890. 

Falconb ridge,  J. — The  only  question  involved  in  this 
appeal  is  as  to  the  interpretation  and  application  of  sec.  32 
of  R.  S.  O.  ch.  147.  Some  of  the  business  was  done  in  the 
county  of  York  by  the  solicitor’s  agents,  and  that  business 
was  charged  for  in  the  bill.  It  would  be  a straining  of 
the  language  of  the  Act  to  hold  that  the  business  was 
constructively  done  in  Hastings,  because  the  solicitor 
issued  his  instructions  from  that  county  to  his  Toronto 
agents. 

I think,  therefore,  that  we  cannot  interfere  with  the 
discretion  exercised  in  the  orders  appealed  from,  and  that 
this  appeal  must  be  dismissed  with  costs. 

Armour,  C.  J. — Upon  the  application  of  the  party 
chargeable  by  such  bill  within  the  month  the  High  Court 
or  a Judge  thereof,  or  a Judge  of  a County  Court,  shall, 
without  money  being  brought  into  Court,  refer  the  bill 
and  the  demand  thereon  to  be  taxed  by  the  proper  officer 
of  any  of  the  Courts  in  the  county  in  which  any  of  the 
business  charged  for  in  the  bill  was  done,  etc  : R.  S.  O.  ch . 

147,  sec.  32. 
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As  this  clause  originally  stood,  the  words  of  it  were : 
Upon  the  application  of  the  party  chargeable  by  such  bill 
within  such  month,  any  of  the  Superior  Courts  of  Law  or 
Equity,  or  any  Judge  of  a County  Court,  shall,  without 
any  money  being  brought  into  Court,  refer  the  bill  and  the 
demand  thereon  to  be  taxed  by  the  proper  officer  of  any 
of  the  Courts  in  which  any  of  the  business  charged  for  in 
such  bill  was  done,  etc.  : Con.  Stat.  U.  C.  ch.  35,  sec.  28. 

It  was  by  the  Act  34  Vie.  ch.  12,  sec.  13,  that  the  clause 
as  it  originally  stood  was  amended  by  the  insertion  of  the 
words,  “ in  the  county,”  and  became  the  present  clause, 
R.  S.  0.  ch.  147,  sec.  32. 

The  obvious  intention  of  the  Legislature  in  making  this 
amendment  was  to  compel  the  bill  of  costs  with  which  a 
party  was  chargeable,  to  be  taxed  where  it  would  be  most 
convenient  for  him  and  for  the  solicitor,  that  is,  in  the 
county  where  the  suit  was  carried  on,  and  although  the 
words  of  the  clause  are  very  wide,  “ to  be  taxed  by  the 
proper  officer  of  any  of  the  Courts  in  the  county  in  which 
any  of  the  business  charged  for  in  the  bill  was  done,”  I do 
not  think,  having  in  view  the  object  of  the  Legislature, 
that  these  words  can  be  reasonably  held  to  extend  to  and 
include  the  “ agency  business  ” done  in  a suit,  which  might 
be  required  to  be  done  in  several  counties,  but  that  such 
agency  business  should  be  held  to  be  referable  to  the 
principal  business,  and  be  regarded  as  business  done  in  the 
county  in  which  the  suit  was  carried  on. 

To  hold  otherwise  would,  in  the  vast  majority  of  cases, 
virtually  nullify  the  intention  of  the  Legislature. 

My  learned  brothers  are  both,  however,  of  a different 
opinion ; and  as  they  are  more  likely  to  be  right  in  the 
view  they  have  taken,  I defer  to  their  opinion,  and  the 
appeal  will  therefore  be  dismissed  with  costs. 

I refer  to  Re  Idington  and  Mickle,  8 P.  R.  566. 
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Stephenson  v.  Dallas. 


Judgment  under  Rule  739 — When  granted — Leave  to  defend — Terms — 
Evidence  on  motion — Ex  parte  examination  of  witness. 


When  the  facts  are  not  clear  and  free  from  doubt  leave  to  sign  judgment 
under  Rule  739  should  not  be  granted. 

Bank  of  Minnesota  v.  Page,  14  A.  R.  351,  followed. 

But  where  a distinct  defence  is  not  made  out,  terms  should  be  imposed 
upon  the  defendant  upon  his  being  allowed  to  defend,  as  a pledge  of  his 
bona  fides  ; and  in  this  case  the  defendant  was  required  to  pay  into 
Court  or  secure  one-half  of  the  amount  claimed. 

The  examination  of  a witness  who  has  refused  to  make  an  affidavit,  con- 
ducted by  one  party  without  notice  to  his  opponent,  is  irregular  and  in- 
admissible as  evidence  upon  a motion. 

[April  15,  1890. — Boyd,  C.] 

This  action  was  brought  upon  a promissory  note  for 
$450  made  by  the  defendant. 

After  appearance  the  plaintiff  made  an  application  to 
the  Master  in  Chambers  under  Rule  739  for  an  order  for 
summary  judgment,  supported  by  his  affidavit  in  the  usual 
terms. 

The  defendant  in  answer  to  the  application  made  an 
affidavit,  in  which  he  stated  that  he  received  no  value  or 
consideration  for  the  note  sued  upon,  which  was  given  to 
the  plaintiff  in  respect  of  an  agreement  for  sale  of  land 
on  the  understanding  that  in  case  such  sale  fell  through 
by  reason  of  defect  in  title,  he,  the  defendant,  should  not 
be  obliged  to  pay  the  note  or  any  part  thereof : that  the 
sale  did  fall  through  by  reason  of  defect  in  the  title  to  the 
land  in  respect  of  which  the  note  was  given,  which  title 
was  still  defective,  and  there  had  been  no  value  or  consid- 
eration given  in  any  way  for  or  in  respect  of  such  note; 
and  that  in  his,  the  defendant’s,  belief  there  was  a good 
defence  to  the  action  on  the  merits. 

The  plaintiff  made  an  affidavit  in  reply,  in  which  he 
denied  that  the  note  was  given  on  the  understanding 
alleged  by  the  defendant,  and  said  that  the  sale  did  rot  fall 
through  but  was  wholly  carried  out  by  the  assignment  to 
the  defendant  of  all  his,  the  .plaintiff’s,  right,  title,  and 
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interest  in  a certain  agreement  for  sale  and  purchase  of 
certain  land,  in  consideration  for  which  the  defendant 
made  the  note  sued  upon. 

Both  the  plaintiff  and  the  defendant  were  cross-exam- 
ined upon  their  affidavits;  and  the  plaintiff  also  filed  as 
part  of  his  material  in  reply  the  examination  of  one 
Campbell,  who  had  refused  to  make  an  affidavit  at  the 
plaintiff’s  instance.  Campbell  had  acted  as  the  agent  of 
the  defendant  in  the  transaction  in  question.  His  exami- 
nation was  taken  without  notice  to  the  defendant,  who  was 
not  present  or  represented  thereon. 

The  Master  in  Chambers  made  an  order  for  judgment 
from  which  the  defendant  appealed  to  a Judge  in 
Chambers. 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers  on 
the  14th  of  April,  1890. 

Walter  Macdonald,  for  the  defendant.  The  examina- 
tion of  Campbell  cannot  be  looked  at,  as  it  was  taken 
without  notice  to  the  defendant.  This  is  not  a case  for 
summary  judgment,  at  all  events.  The  defendant  under- 
stood that  the  note  was  not  to  be  paid  if  the  title  fell 
through.  The  plaintiff  knew  there  was  no  value  in  what 
he  was  assigning,  and  the  defendant  received  no  consider- 
ation for  the  note.  These  circumstances  shew  a good 
defence  to  the  action:  Lundy  v.  Carr,  7 C.  P.  371 ; Blanch- 
field  v.  Birdsall,  7 U.  C.  B.  141. 

H.  G.  Folder,  for  the  plaintiff.  The  examination  of 
Campbell  was  taken  under  Con.  Rule  578.  He  refused  to 
make  an  affidavit,  and  the  plaintiff  therefore  had  him  ex- 
amined. The  examination  stands  in  the  place  of  an 
affidavit,  and  there  would  be  the  same  right  to  cross- 
examine  him  upon  it,  if  the  defendant  desired  to  do  so 
after  reading  it.  Con.  Rule  491  does  not  apply,  as  Camp- 
bell had  no  solicitor.  No  defence  is  actually  disclosed  by 
the  defendant,  and  he  should  not  have  leave  to  defend 
unless  terms  are  imposed  under  Rule  741. 
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Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — The  application  to  sign  judgment  in  this 
case  was  supported  in  part  by  the  examination  of  a wit- 
ness who  had  refused  to  make  an  affidavit.  The  exami- 
nation was  conducted  by  the  plaintiff  without  notice  to 
the  defendant,  and  was  for  that  reason  irregular  and  inad- 
missible. The  Rules  * contemplate  that  cross-examination 
shall  follow  forthwith  after  the  examination,  and  it  is  no 
answer  to  say  that  the  defendant  can  proceed  to  cross- 
examine  at  his  own  charges  on  a subsequent  occasion. 
Apart  from  this  objection,  the  case  otherwise  is  not  such  a 
plain  one  as  justifies  summary  judgment.  While  it  may 
be  that  there  is  no  distinct  defence  developed  on  the  pres- 
ent affidavits,  yet  within  the  language  of  Rule  739  such 
facts  are  disclosed  as  entitle  the  defendant  to  have  his 
defence  tried  in  the  usual  way.  I adhere  to  what  was 
ruled  in  Fell  v.  Williams,  3 C.  L.  T.  358,  and  follow  what 
was  decided  by  the  Court  of  Appeal  in  Bank  of  Minne- 
sota v.  Page , 14  A.  R.  347,  in  saying  that  when  the  facts 
are  not  clear  and  free  from  doubt  leave  to  sign  judgment 
should  not  be  granted.  As  a distinct  defence  is  not  made 
out  by  the  defendant,  I think  some  terms  should  be  im- 
posed as  a pledge  of  his  bona  fides;  and  if  he  pays  into 
Court  or  secures  one-half  the  amount  claimed,  the  order 
for  judgment  and  all  proceedings  thereon  will  be  set  aside, 
with  costs  thereof  and  of  the  appeal  to  be  costs  in  the 
cause.  If  these  terms  are  declined,  the  appeal  will  be  dis- 
missed with  costs. 

[The  defendant  declined  the  terms,  and  an  order  was 
issued  dismissing  the  appeal  with  costs.] 


* See  Con.  Rules  578,  491,  492,  494,  495,  496. 
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Mulock  v.  Cawthra. 

Money  in  Court — Payment  out  to  next  of  kin  of  deceased  party — Personal 
representative — Revivor. 

Money  in  Court  will  not  be  paid  out  to  the  next  of  kin  of  deceased 
parties  without  a personal  representative  having  been  appointed  and 
made  a party  by  revivor,  except  in  simple  cases,  where  the  sum  in  Court 
is  small,  and  the  circumstances  are  such  that  the  Court  can  see  that  it 
is  safe  to  dispense  with  administration  or  revivor  or  both,  in  order  to 
save  costs. 

[April  14,  1890. — Maclennan , J.  A.] 

This  was  an  application  on  behalf  of  the  mother  and 
brother  and  sister  of  John  Elwell  Cawthra,  deceased,  who 
was  a party  to  this  action,  and  died  while  still  under  age, 
and  entitled  to  a sum  of  $1,400  or  thereabouts  in  Court  to 
the  credit  of  the  action.  The  application  was  for  the  pay- 
ment of  this  sum  in  equal  shares  to  the  mother,  and  to 
the  other  two  applicants,  on  an  affidavit  that  the  deceased 
had  lived  with  his  mother  as  a member  of  her  family  until 
his  death,  that  he  was  still  an  infant  when  he  died,  and 
that  he  owed  no  debts,  that  he  was  unmarried,  and  his 
brother  and  sister  were  his  only  next  of  kin.  The  sister 
was  still  an  infant  and  would  not  be  of  age  until  the  19th 
of  June,  1890,  and  as  to  her  share  it  was  not  asked  to  be 
actually  paid  out  until  she  became  of  age.  The  brother 
and  sister  were  both  parties  to  the  action  and  respectively 
entitled  to  shares  of  their  own,  but  no  administration  had 
been  obtained  by  the  applicants  or  by  any  one  to  the 
estate  of  the  deceased  infant. 

The  application  was  made  before  Maclennan,  J.  A. 
(sitting  for  and  at  the  request  of  Ferguson,  J.)  in  Cham- 
bers, on  the  9th  of  April,  1890. 

R.  M.  Macdonald,  for  the  applicants. 

Judgment  was  delivered  on  the  14th  of  April,  1890. 

Maclennan,  J.  A. — I reserved  judgment  on  the  applica- 
tion to  confer  with  one  of  the  learned  Judges  of  the 
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Chancery  Division  as  to  how  far  it  was  the  practice  of  the 
Court  to  pay  money  out  to  the  next  of  kin  of  deceased 
parties  without  a personal  representative  having  been 
appointed  and  having  been  made  a party  to  the  action  b}r 
revivor.  I have  since  conferred  with  my  learned  brother 
Ferguson,  and  find  that  this  practice  has  been  confined  to 
simple  cases,  where  the  sum  in  Court  is  small,  and  where 
the  circumstances  are  such  that  the  Court  can  see  that  it 
is  safe  to  dispense  with  administration  or  revivor  or  both, 
in  order  to  save  costs. 

I think  this  is  not  a case  coming  within  the  practice 
referred  to,  and  that  administration  must  be  obtained  in 
the  usual  way. 

The  order  must  therefore  be  refused. 
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McConnell  et  al.  v.  Wakeford. 


Security  for  costs — Residence  of  one  of  two  plaintiffs  out  of  Ontario — Rule 
1242—  Indorsement  on  writ  of  summons — Order  for  security — Irregular- 
ity— Nullity — Waiver  by  compliance. 

The  writ  of  summons  was  indorsed  with  a statement  that  the  plaintiffs 
resided  at  the  township  of  Brant,  in  the  county  of  Bruce,  and  in  the 
state  of  Wisconsin,  in  the  United  States  of  America.  Upon  this  an 
order  was  issued  upon  praecipe  under  Rule  1242  by  an  officer  of  the 
Court  requiring  one  of  the  plaintiffs  to  give  security  for  costs  and  staying 
proceedings  until  security  should  be  given.  The  plaintiffs,  desiring  to 
arrest  the  defendant,  were  refused  an  order  because  of  the  stay  of  pro- 
ceedings, and  then  applied  for  and  obtained  an  order  allowing  them  to 
deposit  $400  with  an  officer  of  the  Court,  instead  of  giving  a bond  for 
security  for  costs,  and  also  declaring  it  to  be  without  prejudice  to  the 
right  of  the  plaintiffs  to  set  aside  the  order  staying  proceedings,  and 
they  paid  the  $400  to  the  officer  accordingly. 

Held,  that  it  appeared  from  the  indorsement  on  the  writ  that  the  plaintiffs 
resided  out  of  Ontario,  and  that  the  issue  of  an  order  for  security  under 
Rule  1242  was  thereby  warranted  ; but  that  the  order  issued,  being 
against  one  plaintiff  only,  was  irregular  and  might  have  been  set  aside  ; 
it  was  not  void,  however,  and  was  good  until  set  aside ; and  having 
been  complied  with,  as  it  was  by  the  deposit  of  the  money  with  the 
officer,  the  compliance  made  it  good,  and  it  could  not  afterwards  be  set 
aside,  notwithstanding  the  reservation  in  the  order. 

Sernble,  that  if  it  had  appeared  by  the  indorsement,  as  it  afterwards  did 
by  affidavit,  that  one  of  the  plaintiffs  in  fact  resided  in  Ontario,  the 
order  for  security  would  have  been  void,  and  would  have  been  set  aside 
notwithstanding  the  compliance  with  it. 

[April  14,  1890. — Maclennan , J.  A.] 

The  plaintiffs,  Rachel  McConnell,  executrix  of  William 
McConnell,  deceased,  and  William  McConnell,  a son  of  the 
other  plaintiff,  brought  this  action  for  an  alleged  balance 
of  purchase  money  for  land  sold  by  the  testator  to  the 
defendant,  his  son-in-law,  which,  it  was  alleged,  was  to  be 
paid  to  the  plaintiff  William  McConnell. 

The  writ  of  summons  was  issued  at  Walkerton,  and  was 
served  personally  on  the  29th  March,  1890.  It  had  this 
indorsement  upon  it : “ This  writ  was  issued  by  Messrs. 

Shaw  & Shaw,  of  the  town  of  Walkerton,  in  the  county  of 
Bruce,  solicitors  for  the  said  plaintiffs,  who  reside  at  the 
township  of  Brant  in  the  county  of  Bruce  and  in  the  state 
of  Wisconsin  in  the  United  States  of  America.” 

On  the  31st  March,  1890,  the  defendant’s  solicitor 
applied  on  prcecipe  to  the  deputy  clerk  of  the  Crown  at 
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Walkerton,  under  Con.  Rule  1242,  for  an  order  for  security 
for  costs,  confining  his  application  to  the  plaintiff  William 
McConnell,  and  the  deputy  clerk  issued  an  order  accord- 
ingly, requiring  him  to  give  security,  and  staying  further 
proceedings  by  him  until  such  security  should  be  given; 
and  this  order  was  served  the  same  day  upon  the  solicitors 
for  the  plaintiffs. 

On  the  same  day,  but  after  the  service  of  the  order  for 
security,  the  plaintiffs  applied  to  the  local  Judge  of  the 
High  Court  at  Walkerton  for  an  order  to  hold  the  defend- 
ant to  bail,  which  he  refused  to  grant,  on  account  of  the 
stay  of  proceedings,  until  the  order  for  security  was  com- 
plied with. 

The  plaintiffs’  solicitors  then  applied  to  the  local  Judge 
for  an  order  to  be  allowed  to  deposit  the  sum  of  $400  with 
the  deputy  clerk  of  the  Crown  instead  of  giving  a bond 
for  security  for  the  defendant’s  costs,  and  the  local  Judge 
made  the  order  as  asked,  declaring  it  to  be  without  preju- 
dice to  the  right  of  the  plaintiffs  to  set  aside  the  order 
staying  proceedings.  The  sum  of  $400  was  then  paid  to 
the  deputy  clerk  of  the  Crown,  who  gave  a receipt  therefor, 
expressing  that  it  was  received  as  per  the  order  of  the 
local  J udge. 

The  local  Judge  then  made  an  order  to  hold  the  defend- 
ant to  bail,  upon  which  he  was  immediately  arrested  by 
the  sheriff. 

On  the  5th  of  April,  1890,  the  defendant  moved  before  a 
Judge  in  Chambers  at  Toronto  to  set  aside  the  arrest ; and 
on  the  same  day  the  plaintiffs  moved  before  the  local 
Judge  to  set  aside  the  order  for  security  for  costs.  The 
local  Judge  enlarged  the  last  motion  before  a Judge  in 
Chambers  at  Toronto,  and  both  motions  came  before  Mac- 
lennan,  J.  A.,  who  was  holding  Chambers  for  and  at  the 
request  of  Galt,  C.  J.,  on  the  9th  of  April,  1890. 

Maclennan,  J.  A.,  set  aside  the  arrest;  and  the  plaintiffs’ 
motion  to  set  aside  the  order  for  security  for  costs  was  then 
argued. 
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W.  H.  Blake , for  the  plaintiffs.  The  order  for  security 
was  clearly  wrong,  as  it  appears  by  the  affidavits  that  one 
of  the  plaintiffs  lives  in  Ontario,  though  the  other  lives  in 
a foreign  country.  Where  one  of  several  plaintiffs  lives 
within  the  jurisdiction,  security  for  costs  cannot  be  ordered  : 
Irving  v.  Clark,  12  P.  R.  29,  30  ; Sykes  v.  Sykes,  L.  R.  4 
C.  P.  645  ; D'Hormusgee  v.  Grey,  10  Q.  B.  D.  13.  The 
order  is  a nullity,  and  therefore  the  plaintiffs’  right  to 
move  against  it  could  not  be  waived  by  compliance  with 
it.  Even  if  it  was  not  absolutely  null,  but  merely  irregular, 
there  was  no  compliance  with  it  such  as  would  operate  as 
a waiver.  I refer  to  Masterman  v.  Price,  1 C.  P.  Cooper 
358.  The  compliance  with  the  order  here  was  under  com- 
pulsion, and  the  local  Judge  expressly  reserved  the  right 
of  the  plaintiffs  to  move  to  set  it  aside. 

W.  M.  Douglas,  for  the  defendant  As  to  the  position 
of  two  plaintiffs  suing  in  this  way,  I refer  to  Umfreville 
v.  Johnson,  L.  R.  10  Ch.  580.  The  order  was  within  the 
competence  of  the  deputy  clerk,  and  was  therefore  not  a 
nullity.  It  was  at  most  an  irregular  order;  and  the  plain- 
tiffs cannot,  after  complying  with  it,  move  to  set  it  aside. 
I refer  to  Archbold’s  Practice,  12th  ed.,  pp.  1471-2  ; Dart 
v.  Citizens 5 Insurance  Co.,  11  P.  R.  513  ; Guy  v.  Grand 
Trunk  R.  W.  Co.,  10  P.  R.  372;  Pierce  v.  Palmer,  12  P.  R# 
312  ; International  Wrecking  Co.  v.  Lobb,ib.  207. 

Judgment  was  delivered  on  the  14th  April,  1890. 

Maclennan,  J.  A. — (After  stating  the  facts  as  above.) — 
It  appears  by  the  affidavits  that  the  plaintiff  Rachel  Mc- 
Connell resides  in  Ontario,  and  that  the  plaintiff  William 
resides  in  the  United  States.  If  that  had  been  the  state- 
ment upon  the  writ  of  summons,  I think  the  order  would 
have  been  one  which  the  deputy  clerk  of  the  Crown  could 
not  have  made.  It  would  have  been  altogether  out  of  his 
power,  and  would  have  been  void,  and,  as  a void  and  not 
merely  irregular  proceeding,  would  have  had  to  be  set  aside 
notwithstanding  the  subsequent  steps  taken  by  the  plaintiffs. 
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But  what  the  indorsement  says  is  that  the  plaintiffs  live 
at  the  township  of  Brant,  in  the  county  of  Bruce,  and  in 
the  State  of  Wisconsin,  in  the  United  States  of  America. 
The  power  given  to  the  officer  is  to  be  exercised  if  it 
appears  by  the  indorsement  that  the  plaintiff,  which  I think 
means  all  the  plaintiffs,  resides  out  of  Ontario.*  I think 
that  does  appear  from  this  indorsement.  If  we  suppose 
the  township  of  Brant  and  county  of  Bruce  means  the 
township  and  county  of  those  respective  names  in  Ontario* 
it  is  still  distinctly  stated  that  the  parties  reside  in  the 
United  States  of  America,  which  is  the  statement  that 
gives  jurisdiction.  Whatever  may  be  meant  by  the  state- 
ment that  they  reside  in  Ontario,  it  nevertheless  appears 
also  that  they  reside  out  of  Ontario.  But  non  constat  that 
the  township  of  Brant  and  county  of  Bruce  referred  to 
are  not  places  bearing  those  names  in  the  state  of  Wiscon- 
sin, in  the  United  States  of  America,  and  if  that  be  so  there 
is  no  difficulty  or  ambiguity  in  the  case.  I think,  reading 
it  either  way,  the  indorsement  is  one  which  gave  the  officer 
power  under  the  Con.  Order  to  make  an  order  for  security- 

But  the  order  asked  for  and  made  was  against  one 
plaintiff  only.  I incline  to  think  that  was  irregular,  but  I 
am  clearly  of  opinion  it  was  not  void.  It  might  have  been 
set  aside,  but  it  was  good  until  it  was  set  aside,  and  the 
irregularity  might  be  waived.  Being  good  until  it  was  set 
aside,  and  having  been  complied  with,  as  I think  it  was  by 
the  deposit  of  the  money  under  the  order  of  the  learned 
Judge,  instead  of  giving  a bond,  I think  compli- 
ance made  it  good,  and  it  is  now  too  late  to  set  it  aside. 
It  has  served  its  purpose,  and  what  is  done  cannot  be 
undone,  notwithstanding  the  reservation  expressed  in  the 
order.  The  motion  will  be  refused  with  costs. 

*Con.  Rule  1242. — Where  it  appears  by  the  writ  of  summons,  notice* 
or  other  proceeding  by  which  a suit  is  instituted,  or  by  an  indorsement 
thereon,  that  the  plaintiff  resides  out  of  Ontario,  the  defendant  shall  be 
entitled  on  prcecipe  to  an  order  requiring  the  plaintiff  within  four  weeks 
from  the  service  of  the  order  to  give  security  in  $400  for  the  defendant’s 
costs  of  the  action,  staying  all  further  proceedings  in  the  meantime,  and 
directing  that  in  default  of  such  security  being  given  the  action  be 
dismissed  with  costs  against  such  defendant,  unless  the  Court  or  J udge 
upon  special  application  for  that  purpose  shall  otherwise  order. 
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Attorney-General  v.  ^Etna  Insurance  Company  et  al. 

Interest — Fire  insurance — Reference — Powers  of  referee. 

In  an  action  upon  fire  insurance  policies  a referee  was  directed  to  inquire, 

ascertain,  and  report  the  amount  of  the  loss  : — 

Held,  having  regard  to  the  provisions  of  secs.  87  and  103  of  R.  S.  0.  ch. 

44,  that  the  referee  had  authority  to  allow  interest  on  the  amount  of 

the  loss  as  ascertained  by  him. 

[May  10,  1890. — Galt,  C.  J.] 

This  action  was  brought  against  several  fire  insurance 
companies  upon  policies  issued  by  them  upon  the  building 
and  contents  of  the  London  Insane  Asylum,  to  recover  for 
loss  sustained  by  fire. 

The  judgment  in  the  action  wTas  in  favour  of  the  plain- 
tiff, and  directed  a reference  to  John  Winchester,  Esquire, 
official  referee,  to  ascertain  the  “loss  in  the  pleadings  men- 
tioned.” The  judgment  was  affirmed  on  appeal  to  the 
Court  of  Appeal.  The  reference  then  proceeded,  and  the 
referee  was  asked  by  the  plaintiff  to  find  interest  in  addi- 
tion to  the  amount  of  the  loss,  and  the  question  whether 
the  referee  had  power  to  do  so,  and  ought  to  do  so,  was 
argued  before  him.  The  referee  found  that  the  plaintiff 
wras  entitled  to  interest  on  the  amount  of  the  loss,  and 
allowed  it  from  a period  thirty  days  after  proofs  of  loss  had 
been  tendered,  some  forty-four  days  after  the  fire. 

The  defendants  appealed  from  that  part  of  the  report 
which  found  that  interest  should  be  allowed,  and  their 
appeal  was  argued  before  Galt,  C.J.,  in  Court  on  the  9tli 
May,  1890. 

W.  B.  Raymond , for  the  appellants.  The  referee  in 
allowing  interest  was  acting  without  the  scope  of  the 
judgment  or  order  of  reference,  and  had  no  power  to  deal 
with  the  question  of  interest  at  all.  The  judgment  of  the 
Court  did  not  order  the  payment  of  interest  in  addition  to 
the  amount  of  the  loss,  nor  did  the  judgment  of  the  Court 
of  Appeal,  and  the  referee  could  not  vary  the  judgments  by 
adding  interest,  which  is  in  itself  the  subject  of  a distinct 
claim  for  damages.  The  amount  of  the  loss  was  not  ascer- 
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tained  until  the  date  of  the  referee’s  report,  and  interest 
upon  damages  cannot  be  allowed  until  the  amount  of  the 
damages  is  ascertained.  The  statement  of  claim  did  not 
claim  interest. 

Irving , Q.  C.,  for  the  plaintiff.  Under  secs.  102-104  of 
the  Judicature  Act,  R.  S.  0.  ch.  44,  and  the  Con. 
Rules  of  Practice,  relating  to  the  duties  of  Referees  and 
Masters,  the  referee  had  the  same  power  and  authority  to 
deal  with  the  question  of  interest  as  a jury ; and  sec.  87 
of  R.  S.  0.  ch.  44  provides  that  a jury  may  give  interest  in 
the  nature  of  damages  over  and  above  money  recoverable 
under  policies  of  insurance. 

The  following  authorities  were  cited  by  counsel : Ex 
p.  Charman,  W.  N.  1887,  p.  184 ; Hope  v.  Beatty , 7 P.  R. 
39 ; Box  v.  Provincial  Ins.  Co.,  19  Gr.  48 ; McLaren  v. 
Canada  Central  B.  W.  Co.,  10  P.  R.  328;  McEwan  v. 
McLeod,  10  A.  R.  96  ; Re  Kirkpatrick,  10  P.  R.  4 ; Webster 
v.  British  Empire  Co.,  15  Ch.  D.  169  ; Mackintosh  v.  Great 
Western  R.  W.  Co.,  4 Giff.  683  ; Hill  v.  South  Staffordshire 
R.  W.  Co.,  L.  R.  18  Eq.  154 ; Con.  Rules  34-40;  550-553. 

Judgment  was  delivered  on  the  10th  May,  1890. 

Galt,  C.J. — This  is  an  appeal  by  the  defendants  from 
the  report  of  Mr.  Winchester,  as  official  referee,  in  which 
he  has  allowed  the  plaintiff  interest  on  the  amount  due  on 
the  several  policies. 

By  the  judgment  of  the  Court  it  was  directed  “ that  it 
be  referred  to  John  Winchester,  Esquire,  official  referee,  to 
inquire,  ascertain,  and  report  the  amount  of  the  said  loss.” 
By  sec.  103  of  ch.  44,  R.  S.  O.,  “ the  report  of  any  referee 
upon  any  question  of  fact  on  any  such  trial  shall,  unless  set 
aside  by  the  Court,  be  equivalent  to  the  verdict  of  a jury.” 
The  question  of  fact  referred  in  the  present  case  was  the 
amount  of  the  loss  sustained  by  the  plaintiff.  By  sec.  87 
of  the  same  Act  “the  jury  * * * in  actions  on  policies  of 
insurance  may  give  interest  over  and  above  the  money  re- 
coverable thereon.”  It  appears  to  me  from  the  above  pro- 
visions, the  learned  referee  had  authority  to  allow  interest, 
and  therefore  this  appeal  must  be  dismissed  with  costs. 
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Hudson  Bay  Company  v.  Hamilton. 

Appearance — Notice  of,  where  entered  late — Judgment  for  default— Ride  281. 

Judgment  may  be  sigued  under  Rule  281  for  default  of  appearance  where 
an  appearance  has  been  entered  after  the  time  limited,  if  notice,  which 
means  “ notice  in  writing,”  has  not  been  given  as  required  by  the  Rule. 
/Knowledge  of  the  fact  that  an  appearance  has  been  entered  does  not  con- 
stitute such  notice  as  the  Rule  requires. 

■ Smith  v.  Dobbin , 3 Ex.  D.  338,  followed. 

Lanark  and  Drummond  Plank  Road  Go.  v.  Bothwell,  2 U.  C.  L.  J.  0.  S. 
229,  not  followed. 

[May  20,  1890. — Rose,  J.] 

The  defendant  entered  an  appearance  after  the  time 
limited,  but  did  not  give  notice  thereof,  as  required  by 
Con.  Buie  281. — “ A defendant  may  appear  at  any  time 
before  judgment.  If  he  appears  at  any  time  after  the  time 
limited  for  appearance,  he  shall,  on  the  same  day,  give 
notice  thereof  to  the  plaintiff’s  solicitor,  or  to  the  plaintiff 
himself  if  he  sues  in  person,  and  he  shall  not,  unless  the 
Court  or  a Judge  otherwise  orders,  be  entitled  to  any 
further  time  for  delivering  his  defence,  or  for  any  other 
purpose,  than  if  he  had  appeared  according  to  the  writ ; 
and  if  the  defendant  appears  after  the  time  appointed  by 
the  writ,  and  omits  to  give  such  notice  of  his  appearance, 
the  plaintiff  may  proceed  as  in  case  of  non-appearance.” 

The  plaintiffs  applied  to  the  Registrar  of  the  Common 
Pleas  Division  to  sign  judgment,  upon  an  affidavit  shewing 
that  no  notice  of  appearance  had  been  served,  but  the 
Registrar  refused  to  sign  judgment. 

A.  G.  Galt,  for  the  plaintiffs,  then  moved  in  Chambers, 
■ex  parte,  for  a direction  to  the  Registrar  to  sign  judgment. 
He  cited  Smith  v.  Dobbin,  3 Ex.  D.  338  ; and  also  referred  to 
Harrison’s  C.  L.  P.  Act,  2nd  ed.,  p.  57,  and  a case  there 
cited,  Lanark  and  Drummond  Plank  Road  Go.  v.  Both- 
well, 2 U.  C.  L.  J.  0.  S.  229. 

Rose,  J. — Rule  281  means  what  it  says,  viz.,  that  unless 
notice  of  appearance  is  served  on  the  same  day  on  which 
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an  appearance  is  entered  after  the  time  limited  for  appear- 
ance, the  plaintiff  may  proceed  as  in  case  of  non-appear- 
ance, that  is  by  signing  judgment,  &c.  See  Smith  v.  Dobbin , 
3 Ex.  D.  338. 

Notice  means  notice  in  writing ; see  Rule  447  ; and  the 
way  to  give  notice  is  by  serving  the  plaintiff  or  his  solicitor 
in  the  usual  way.  The  knowledge  of  the  fact  that  an 
appearance  has  been  entered  does  not,  in  my  opinion,  con- 
stitute such  notice  as  the  rule  requires. 

So  far  as  Lanark  and  Drummond  Plank  Road  Co.  v. 
Bothwell  may  be  deemed  to  be  in  conflict  with  the  above 
expression  of  opinion,  I am  unable  to  follow  it  for  the 
reasons  I have  given  upon  the  authority  cited. 

Judgment  will  be  signed  upon  the  affidavit  produced. 
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Costs — Third  party — Defending  action. 


In  an  action  for  rent  or  royalties  upon  iron  received  by  the  defendants, 
they  served  a notice  upon  a third  party  claiming  contribution 
from  him.  The  third  party  appeared  ; and  an  order  was  made  that  he 
should  be  at  liberty  to  defend  the  action  as  regarded  the  questions 
between  the  plaintiff  and  the  defendants  only,  and  to  appear  at  the 
trial,  call  witnesses,  cross-examine  the  witnesses  called  by  the  plaintiff 
and  defendants,  and  be  bound  by  the  findings.  The  third  party 
delivered  a statement  of  defence,  which  was  directly  against  the 
plaintiff’s  statement  of  claim,  except  a portion  thereof  which  stated 
that  he  was  not  a proper  party  and  that  no  right  of  contribution 
existed  against  him,  but  this  portion  was  struck  out  at  the  trial  upon 
his  own  application.  The  plaintiff  was  successful  in  the  action. 

Meld , that  the  third  party  had  adopted  the  position  of  one  who  was 
called  upon  by  his  own  interest  p>  defend  the  action,  and  that  he  should 
not  recover  from  the  defendants  who  brought  him  in  his  costs  of  so 
defending  it. 


[May  31,  1890. — Ferguson , J.] 


This  was  an  action  brought  to  recover  a rent  or  royalty 
of  $1  a ton  which  the  defendants  had  agreed  to  pay  the 
plaintiff  for  iron  to  be  dug  up,  mined,  and  carried  away 
by  them. 

The  defendants  served  a third  party  notice  on  one  Coe, 
who  appeared  and  defended  the  action. 

Ferguson-,  J.,  who  tried  the  action  at  Belleville  on  the 
18th  November,  1885,  gave  judgment  in  favour  of  the 
defendants  with  costs  against  the  plaintiff,  but  reserved 
the  costs  of  the  third  party,  Coe,  to  be  disposed  of  there- 
after. 

The  judgment  of  Ferguson,  J.,  was  reversed  by  the 
Court  of  Appeal:  14  A.  R.  460;  and  the  judgment  of  the 
Court  of  Appeal  was  affirmed  by  the  Supreme  Court  of 
Canada:  15  S.  C.  R.  650 ; the  result  being  that  the  plaintiff 
was  finally  successful. 


The  question  reserved  as  to  the  costs  of  Coe  came  before 
Ferguson,  J.,  in  Court  upon  the  23rd  May,  1890. 

The  facts  appear  in  the  judgment. 
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W.  Gassels,  Q.  C.,  for  the  defendant  Palmer. 

W.  M.  Douglas,  for  Coe. 

Hornby  v.  Cardwell,  8 Q.  B.  D.  329 ; Filler  v.  Roberts,. 
21  Ch.  D.  198 ; Edison  Co.  v.  Holland,  41  Ch.  D.  28 ; Daw- 
son v.  Shepherd,  28  W.  R.  805,  were  referred  to. 


Judgment  was  delivered  on  the  31st  of  May,  1890. 

FERGUSON)  J. — The  case  was  tried  before  me  several 
years  ago.  It  has  since  had  the  honour  of  being  carried 
through  several  Courts  of  appeal.  It  comes  now  before' 
me  again  upon  the  question  or  matter  of  the  costs  of  the 
third  party,  Charles  Coe,  who  was  brought  in  by  the  de- 
fendant Palmer.  In  giving  judgment  in  the  case  it  ap- 
pears that  I said  : “ At  present  I think  the  defendant 

Palmer  should  pay  the  costs  of  the  third  party  Coe,  butr 
not  being  aware  of  all  the  circumstances  of  the  procedure 
by  which  Coe  was  brought  before  the  Court,  I am  not 
certain  as  to  this,  and  I will  hear  what,  if  anything,  may 
be  said  as  to  these  costs.” 

Counsel  agreed  in  saying  that  certain  costs  of  the 
third  party  Coe  incurred  in  the  Court  of  Appeal  were  by 
the  Court  left  to  be  disposed  of  with  these  costs  ; and, 
further,  that  the  disposition  of  these  costs  would  apply  to 
such  costs  in  the  Court  of  Appeal. 

I need,  therefore,  only  determine  the  question  as  to  the 
costs  in  the  action  before  me  of  the  third  party  Coe,  and 
this  determination  will,  without  more,  apply  to  and  be  a 
determination  of  the  matter  of  such  costs  in  appeal.  This* 
is  as  I understood  both  counsel  upon  the  argument  of  the 
questions. 

On  the  11th  of  January,  1885,  the  defendant  Palmer, 
having  been  sued  b}7  the  plaintiff  for  a large  sum,  served  a 
notice  on  the  third  party  Coe,  who  had  covenanted  to  pay 
him  a proportionate  part  of  certain  royalties,  the  subject 
of  the  litigation,  stating  that  he,  Palmer,  claimed  to  be  en- 
titled to  contribution  from  Coe ; that  if  Coe  wished  to  dis- 
pute the  plaintiff’s  claim  against  Palmer,  he  should  cause. 
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an  appearance  for  him  to  be  entered  within  eight  days  ; 
and  that  in  default  of  Coe’s  appearing,  he  should  not  be 
entitled  in  any  then  future  proceedings  between  him  and 
Palmer,  to  dispute  the  validity  of  the  judgment  in  the 
action,  whether  such  judgment  should  be  obtained  by  con- 
sent or  otherwise. 

It  appears  by  the  affidavit  of  Mr.  Biggar,  made  on  the 
28th  of  February  following,  that  Coe  did  accordingly 
cause  an  appearance  to  be  entered. 

Upon  this  affidavit  a summons  was  granted  on  the  same 
day,  and  upon  the  23rd  day  of  the  same  month  an  order 
was  made  in  the  presence  of  or  after  hearing  counsel  for 
the  parties,  and  for  the  third  party  Coe,  which  directed 
that  Coe  should  be  at  liberty  to  defend  the  action  as  re- 
garded the  questions  arising  between  the  plaintiff  and  the 
defendant  (Palmer),  but  as  to  no  other  question  ; that  the 
pleadings  then  delivered  should  stand  ; and  that  Coe  should 
be  at  liberty  to  appear  at  the  trial  by  his  counsel,  call 
witnesses,  cross-examine  the  witnesses  called  by  the 
plaintiff  and  defendants  respectively,  and  be  bound  by  the 
findings  of  the  Judge  or  jury. 

Coe  pleaded  to  the  action  by  a statement  of  defence,  of 
which  he  obtained  an  amendment  at  the  trial,  striking  out 
the  part  of  it  that  claimed  that  he  was  not  a proper  party 
to  the  action,  and  that  no  right  of  contribution  existed 
against  him  in  favour  of  any  of  the  parties.  This  was 
from  the  beginning  of  the  third  clause  down  to  the  words 
“ to  the  action  ” in  the  third  line  thereof,  according:  to  the 
paper  then  in  hand.  But  I see  now  that  these  words  are 
in  the  second  line  in  the  appeal  book. 

After  this  amendment — if  it  was  not  so  before — Coe’s 
statement  of  defence  wTas  directly  against  the  plain tifl’s 
statement  of  claim,  and  he  defended  the  action  of  the 
plaintiff  in  the  same,  or  about  the  same,  manner  as  did  the 
defendant  Palmer. 

In  one  of  the  exhibits  called  “ surrender  of  lease  by  third 
party  Coe,”  it  is  stated  above  the  signature -and  seal  of  Coe 
that  he,  Coe,  had  settled  with  Palmer,  and  joined  in  the 
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surrender  to  aid  Palmer,  and  at  his  request,  etc.,  etc.  This 
paper  was  used  at  the  trial,  hut  it  is  not  signed  by  Palmer. 
The  proceedings  to  make  Coe  a party,  and  the  conduct  of 
Coe  in  regard  to  them,  rather  indicate  that  Coe  had  not 
settled  with  Palmer.  The  amendment  obtained  on  behalf 
of  Coe  at  the  trial  indicates  that  whether  he  had  or  had 
not  settled  with  Palmer,  he  was  willing  to  take,  and  for 
the  purposes  or  certain  purposes  of  the  trial  desirous  of 
taking,  the  position  of  one  who  might  be  made  liable  for 
contribution.  He  fully  joined  with  Palmer  in  the  effort 
to  defeat  the  plaintiff. 

If  Coe  had  really  settled  with  Palmer  and  had  no  in- 
terest in  defeating  the  plaintiff,  he  might  not,  as  I think, 
have  taken  the  course  he  did  take. 

It  was  contended  that  as  Palmer  was  in  privity  with 
the  plaintiff  upon  his  covenant,  and  as  Coe  was  not  so, 
and  if  liable  at  all  only  liable  to  Palmer,  he  (Palmer) 
should  have  paid  into  Court  a proper  sum  at  his  peril,  and 
if  he  had  done  so  the  costs  now  in  question  would  not 
have  to  be  paid  by  either  him  or  Coe.  The  matter  in  re- 
spect of  which  Palmer  was  sued  was  of  a complicated 
character,  and  there  was  much  difficulty  in  ascertaining 
what  the  rights  really  were.  I do  not  think  I can,  under 
the  circumstances,  give  effect  to  this  argument.  Some 
remarks  of  Lord  Halsbury,  in  Huxley  v.  West  London 
Extension  R.  W.  Co .,  14  App.  Cas.  at  p.  33,  seem  to  have 
some  bearing  upon  this  subject,  although  there  the  case 
possessed  apparently  some  elements  touching  the  facts  that 
are  not  present  here. 

On  the  whole  matter,  looking  at  the  proceedings  by 
which  Coe  was  made  a party,  the  grounds  there  taken  by 
Palmer,  and  the  course  thereupon  adopted  and  pursued 
throughout  by  Coe,  I think  he  (Coe)  must  be  considered 
to  have  adopted  the  position  of  one  who  was  called  upon 
by  his  own  interest  to  defend  the  action  and  incur  these 
costs  in  so  doing ; and  I am  now,  after  having  perused  the 
proceedings  which  I had  not  before  me  at  the  time  of 
writing  the  judgment  so  many  years  ago,  of  the  opinion 
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that  Palmer  should  not  be  liable  to  the  payment  of  Coe’s 
costs.  I understand  that  no  costs  have  been  awarded 
against  the  third  party  Coe,  if  this  could  have  been  done. 
I think  the  order  should  be  that  Coe  should  bear  and  pay 
his  own  costs  of  defence  and  of  making  him  a party,  and 
according  to  statements  of  counsel,  before  alluded  to,  this 
will  apply  to  his  costs  in  the  Court  of  Appeal  as  well. 

Order  accordingly . 


Leach  v.  Grand  Trunk  Pat t way  Company,  (No.  2.) 

Discovery — Examination  of  officer  of  railway  company — Driver  of  light 
engine — New  evidence  on  appeal — Rule  585 — Leave  to  appeal — Delay. 

A rule  of  the  defendant  company  provided  that  the  driver  in  charge  of  a 
“light  engine”  has  all  the  responsibilities  of  a conductor  in  cases 
where  a train  of  cars  is  attached  to  the  engine  : — 

Held,  that  the  driver  of  a light  engine  which  knocked  down  and  killed  the 
man  for  whose  death  the  action  was  brought  was  an  officer  of  the  com- 
pany who  could  be  examined  for  discovery  under  Rule  487. 

Knight  v.  Grand  Trunk  R.  W.  Co.,  13  P.  R.  386,  distinguished. 

New  evidence  was  allowed  to  be  used  upon  appeal  under  Rule  585,  and 
the  decision  of  Ferguson,  J. , ante  p.  388,  was  reversed  thereupon. 
The  discovery  of  the  new  evidence  after  a sitting  of  the  Divisional 
Court  had  passed  was  received  as  an  excuse  for  delay. 

[June  16,  1890.  — The  Chancery  Division.'] 

The  plaintiff  appealed  from  the  order  of  Ferguson,  J., 
in  Chambers,  ante  p.  388,  rescinding  an  order  of  the 
Master  in  Chambers  allowing  the  plaintiff  to  examine  one 
White,  an  engine-driver  of  the  defendants,  as  an  officer  of 
the  company,  for  discovery  before  the  trial,  under  Con. 
Pule  487.  The  action  was  brought  by  the  widows  and  ad- 
ministratrix of  a man  who  was  by  accident  knocked  down 
and  killed  by  a shunting  engine  of  the  defendants,  for 
damages  for  his  death.  The  engine — technicallv  called  a 
11  light  engine  ” — was  not  attached  to  any  train,  and  was 
at  the  time  of  the  accident  driven  by  White. 

The  order  of  Ferguson.  J.,  was  made  on  the  10th  Feb- 
ruary, 1890,  and  a sittings  of  the  Chancery  Divisional 
60 — VOL.  XIII.  O.P.R. 
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Court,  at  which  the  plaintiff  might  have  brought  on  this 
appeal,  was  held  beginning  on  the  20th  February,  1890. 
The  plaintiff,  however,  after  the  conclusion  of  that  sittings 
of  the  Divisional  Court  discovered  that  there  was  a rule 
or  regulation  of  the  defendant  company  contained  in  a 
printed  book  of  rules,  providing  that  the  driver  of  a “ light 
engine”  should  be  subject  to  the  same  rules  as  the  conduc- 
tor of  an  ordinary  train,  and  upon  discovering  this  ap- 
plied and  obtained  from  Ferguson,  J.,  leave  to  appeal  at 
the  next  sittings  of  the  Divisional  Court,  when  she  pro- 
posed to  read  this  rule  of  the  company  and  an  affidavit 
explaining  how  and  when  it  came  to  the  knowledge  of  her 
solicitor. 

The  appeal  came  on  for  argument  before  Boyd,  C.,  and 
Robertson,  J.,  on  the  16th  June,  1890. 

Douglas  Armour , for  the  defendants,  objected  that  the 
appeal  was  too  late,  as  a sittings  had  elapsed,  and  also 
objected  to  the  reception  of  the  new  evidence. 

The  Court  decided  to  hear  the  appeal  subject  to  the* 
objection. 

J.  W.  McCullough,  for  the  plaintiff.  By  Buie  585,  the 
Court  has  power  to  receive  further  evidence  on  appeal. 
The  learned  Judge  appealed  from  based  his  decision  on 
Knight  v.  Grand  Trunk  R.  W.  Co.,  13  P.  B.  386.  The 
distinction  is  that  in  that  case  there  was  a conductor  as 
well  as  an  engine-driver,  and  the  conductor  had  already 
been  examined.  Even  if  he  had  not,  he  was  the  superior 
officer,  in  charge  of  the  train,  and  was  the  proper  officer  to 
examine.  In  this  case  there  was  no  conductor,  the  engine- 
driver  was  in  charge  of  the  light  engine,  and  the  com- 
pany’s regulation  makes  it  clear  that  he  was  in  precisely 
the  same  position  as  a conductor.  A conductor  can  be 
examined  as  an  officer  : Leitch  v.  Grand  Trunk  R.  W.  Co., 
12  P.  B.  541,  671  ; 13  P.  B.  369.  The  plaintiff  can  have 
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no  discovery  without  the  examination  of  the  engine-driver. 
Con.  Rule  487  is  very  wide  in  its  terms,  and  a liberal  inter- 
pretation should  he  given  to  it.  I refer  to  the  following 
cases  : Odell  v.  Ottawa , 12  P.  R.  446  ; Canada  Atlantic  R. 
W.  Co.  v.  Moxley,  15  S.  C.  R.  145  ; Goring  v.  London 
Mutual  Ins.  Co.,  10  P.  R.  642  ; Ramsay  v.  Midland  R.  W. 
Co.,  ib.  48. 

Douglas  Armour,  for  the  defendants.  I press  the  objec- 
tion that  the  appeal  is  too  late,  and  there  is  no  excuse, 
because  no  new  fact  is  brought  to  light,  and  no  new 
evidence  is  brought  forward.  There  was  a coroner’s 
inquest,  and  everything  about  the  position  and  duties  of 
the  engine-driver  then  came  out ; this  book  of  rules  has 
been  in  the  hands  of  the  plaintiff’s  solicitor  ever  since,  and 
all  that  he  now  avers  is  that  he  became  aware  of  this 
particular  rule  since  the  last  sittings.  What  the  plaintiff 
really  wants  is  to  examine  the  defendants’  principal  wit- 
ness; it  is  not  discovery;  at  the  inquest  she  got  all  the 
discovery  she  requires.  The  Courts  should  not  deal  with 
a company  in  a different  way  from  an  individual.  If  the 
coachman  of  an  ordinary  individual  had  run  over  the 
plaintiff’s  husband,  she  could  not  examine  the  coachman 
for  discovery  in  an  action  against  his  employer.  Rule  585 
does  not  apply  to  a case  of  this  kind.  See  Bank  of  British 
North  America  v.  Western  Assurance  Co.,  11  P.  R.  434. 
The  appeal  is  too  late,  and  should  be  dismissed.  See  Con. 
Rule  847,  and  the  cases  under  it  in  Holmested  & Langton’s 
Judicature  Act,  p.  692. 

Judgment  was  given  at  the  close  of  the  argument. 

Boyd,  C. — The  plaintiff  has  no  means  of  information 
personally  as  to  the  accident,  and  no  one  employed  by  the 
defendants  can  be  called  for  purposes  of  discovery,  unless 
it  be  the  engine-driver.  He  was  quasi  conductor  in  the 
management  of  this  “ light  engine.”  The  rules  of  the  com- 
pany provide  that  the  driver  in  charge  of  a 'Tight  engine” 
has  all  the  responsibilities  of  a conductor  in  cases  where  a 
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train  of  cars  is  attached  to  the  engine.  This  is  a broad 
distinction  which  differs  the  case  from  the  Knight  decision, 
and  I think  leave  to  examine  should  be  granted.  Leave 

O 

to  appeal  has  been  permitted  by  the  Judge  whose  order  is 
objected  to,  and  he  had  power  to  extend  the  time  in  a 
proper  case.  We  may  allow  the  additional  evidence  to  be 
used  on  this  appeal,  which  was  not  before  my  brother 
Ferguson,  because  it  emanates  from  the  defendants,  and  is 
in  a publication  of  their  own. 

Costs  of  appeal  to  be  in  the  cause  to  the  successful 
party. 


Robertson,  J.,  concurred. 
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Dominion  Bank  v.  Bell  et  al. 

Examination — Right  of  witnesses  to  presence  of  counsel — Special 
circumstances. 

In  an  action  against  the  maker  and  indorser  of  a promissory  note  judg- 
ment went  by  default  against  the  indorser,  but  the  maker  appeared 
and  upon  the  consent  of  the  plaintiffs  obtained  an  order  under  Paile 
566  for  the  examination  before  a special  examiner  of  the  indorser  and 
his  book-keeper  before  delivery  of  defence,  the  object  being  to  shew 
that  the  indorser  alone  was  liable  on  the  note,  that  he  procured  it  by 
fraud  from  the  maker,  and  that  the  plaintiffs  held  it  with  notice  : — 
Held , that  the  interests  of  the  indorser  as  a party  might  be  affected  by 
the  examination,  and  that  he  was  entitled  to  have  counsel  present 
upon  the  examination  to  protect  his  interests. 

[June  30,  1890.  — The  Chancery  Division .] 


This  was  an  appeal  by  the  defendant  Bell  and  one  David 
S.  Callaghan  from  an  order  of  Robertson,  J.,  in  Cham- 
bers, of  the  13th  June,  1890,  made  upon  the  application 
of  the  defendant  Jay,  declaring  the  appellants  guilty  of  a 
contempt  of  Court  in  disobeying  certain  orders  by  refusing 
to  be  examined  viva  voce  under  oath  thereunder,  and 
directing  that  a writ  of  attachment  should  issue  against 
each  of  them. 

The  facts  appear  in  the  judgment  of  Boyd,  C. 


The  appeal  was  argued  before  the  Divisional  Court, 
(Boyd,  C.,  and  Ferguson,  J.),  on  the  26th  June,  1890. 


Shepley,  Q.  C.,  for  the  appellants. 

C.  Millar,  for  the  defendant  Jay,  the  respondent. 
J.  D.  Montgomery , for  the  plaintiffs. 


Judgment  was  delivered  on  the  30th  June,  1890. 


Boyd,  C. — An  order  was  made  (rightly  or  wrongly  is 
not  now  material)  under  Rule  566  for  the  examination  of 
the  defendant  Bell  and  his  book-keeper  Callaghan,  at  the 
instance  of  his  co-defendant  Jay,  and  upon  consent  of  the 
plaintiffs.  Failing  to  attend  to  be  examined,  an  order  was 
made  that  these  twro  witnesses  should  attend  at  their  own 
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expense  to  be  examined,  and  upon  alleged  default  so  to 
attend,  a further  order  was  made  for  their  committal  for 
contempt  of  Court.  The  facts  upon  this  last  default  are 
that  the  witnesses  attended  with  their  solicitor  and  were 
willing  to  be  examined  in  his  presence.  Upon  objection 
made,  the  examiner  ruled  that  the  solicitor  must  be  exclu- 
ded, and  upon  this  the  solicitor  withdrew,  and  afterwards 
the  witnesses  withdrew. 

I have  a very  decided  opinion  that  these  witnesses, 
in  the  circumstances  of  this  case,  were  entitled  to  have 
a professional  adviser  present.  As  admitted  by  the 
respondent  on  this  appeal,  the  situation  was  this  : action 
by  the  bank  against  Jay,  maker,  and  Bell,  indorser,  of 
a promissory  note  ; judgment  by  default  against  Bell, 
and  examination  had  of  him  as  a judgment  debtor  by 
the  plaintiffs.  As  to  the  other  defendant,  statement  of 
claim  was  filed  last  November,  but  no  defence  yet  made, 
nor  proposed  to  be  made,  till  these  witnesses  (so-called) 
are  examined.  The  bank  is  willing  to  assist  Jay  to  get 
by  means  of  this  examination  evidence  which  it  is  alleged 
will  prove  that  Bell  is  alone  liable  on  the  note,  and  that 
he  procured  it  by  fraud  from  Jay,  and  that  the  bank  held 
it  with  notice.  As  suggested  and  in  evidence  by  Bell  the 
examination  is  intended  to  answer  another  purpose,  and  is 
to  be  directed  to  other  matters,  which  he  alleges  will  or 
may  affect  him  prejudicially.  But  dealing  with  the  case 
as  admitted  by  Jay  and  the  bank,  the  object  of  the  exami- 
nation is  to  deprive  Bell  of  his  status  as  indorser,  and  to 
deprive  him  therefore  of  the  right  which  he  now  has 
primd  facie  to  look  for  redress  to  Jay  in  case  he  is  obliged 
to  pay  this  note.  The  book-keeper  is  sought  to  be  exam- 
ined for  the  same  purpose,  and  access  to  Bell’s  books  is 
sought  through  him. 

It  is  obvious  that  the  examination  is  not  merely  of 
witnesses,  but  with  the  object  of  affecting  the  rights  of  a 
defendant,  and  it  would  be  a perversion  of  justice  to  allow 
a private  examination  and  inquisition  to  be  thus  conducted. 

Speaking  of  this  very  thing,  in  a recent  case,  Chitty, 
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J.,  adopts  and  emphasizes  the  opinion  of  Romilly,  M.  R., 
that  witnesses  whose  examination  may  be  used  against 
them  are  entitled  to  the  assistance  of  professional  advisers : 
Re  Greys  Brewery  Co.,  25  Ch.  D.  at  p.  404,  referring 
to  Re  Merchants  Co.,  L.  R.  4 Eq.  454.  Of  course,  the 
solicitor  or  counsel  who  attends  on  behalf  of  the  witness 
does  so  at  the  expense  of  the  witness,  and  is  not,  in 
ordinary  cases,  to  discharge  other  than  advisory  functions 
to  his  client.  In  ordinary  cases  when  the  examination 
is  of  a witness  for  one  party,  there  is  the  safeguard  afforded 
by  the  presence  of  the  solicitor  of  the  other  party,  who 
will  see  that  the  inquiry  is  conducted  in  a legitimate 
way,  but  here  it  is  practically  an  ex  parte  investigation ; 
and  it  strikes  me  that  Bell  and  his  book-keeper  as  wit- 
nesses may  very  materially  affect  Bell  as  a defendant, 
though,  quoad  the  plaintiff,  judgment  has  gone  against 
him  by  default.  In  other  words,  this  is  not  the  case  of  one 
who  is  merely  a witness,  but  one  whose  interests  as  a party 
may  be  affected  by  the  examination. 

The  order  to  commit  should  be  vacated  with  costs  of  the 
appeal  and  of  that  application.  In  the  result,  the  order  to 
attend  and  be  examined  stands,  and  is  to  be  regarded  by 
the  appellants. 

Ferguson,  J. — I concur  in  the  judgment  of  the  Chan- 
cellor in  this  case,  and  I think  the  conclusion  not  contrary 
to  what  appears  to  be  a general  rule  that  a wdtness  has  not 
the  right  to  have  a counsel. 
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County  of  Essex  y.  Wright. 
County  of  Essex  v.  Duff. 


(And  Eleven  other  Actions.) 


Consolidations  of  actions — Staying  actions — Principal  and  sureties — 
Reference — Costs . 

Twelve  actions  brought  by  a municipality  against  the  different  sureties  of 
the  municipal  treasurer,  to  recover  amounts  alleged  to  have  been  re- 
ceived by  the  treasurer  and  not  accounted  for,  were  consolidated  and 
proceedings  in  them  were  stayed  pending  the  determination  of  an 
action  against  the  treasurer  himself  to  recover  the  same  amounts. 

In  the  action  against  the  treasurer  a reference  was  directed  to  ascertain 
what  was  due  from  him,  and  an  order  was  made  permitting  the  sureties 
to  appear  upon  the  reference  and  contest  the  claims  of  the  municipality. 

This  order  was  varied  by  making  provision  for  awarding  costs  as  between 
the  municipality  and  the  sureties. 


[April  19,  1890.— Galt,  C.  J.] 
[June  7,  1890. — The  Common  Pleas  Division.] 

Thomas  Henry  Wright  was  for  many  years  treasurer 
of  the  county  of  Essex,  and  the  firstly  above  mentioned 
action  was  brought  against  him  to  recover  an  amount 
alleged  to  be  due  by  him  in  respect  of  moneys  received 
for  the  plaintiffs  and  not  accounted  for.  Actions  were 
also  brought  against  Duff  and  eleven  other  persons,  who 
were  sureties  for  Wright  at  different  times  during  his  in- 
cumbency  of  the  office  of  treasurer,  in  respect  of  the 
same  matters  as  the  action  against  Wright  himself. 

Upon  the  application  of  Duff  and  the  other  sureties, 
the  Master  in  Chambers  made  an  order  consolidating  the 
actions  against  them,  and  ordering  that  the  defendants 
should  be  bound  as  to  the  question  of  the  liability  of 
Wright  and  as  to  the  amount  of  such  liability  by  the 
decision  in  the  action  against  him.  Another  part  of  the 
same  order  was  as  follows : “ It  is  ordered  that  the  twelve 
firstly  above  mentioned  actions  be  and  they  are  hereby 
stayed  until  after  the  trial  of  the  above  mentioned  action 
in  the  Chancery  Division  in  which  the  corporation  of  the 
county  of  Essex  are  plaintiffs  and  Thomas  Henry  Wright 
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is  defendant,  and  until  the  question  of  the  liability  against 
the  defendant  in  such  action  and  the  amount  thereof  is 
finally  disposed  of  and  ascertained.” 

From  this  part  of  the  order  the  plaintiffs  appealed,  and 
their  appeal  was  argued  before  Galt,  C.  J.,  in  Chambers, 
on  the  19th  of  April,  1890. 

Aylesworth,  Q.  C.,  for  the  plaintiffs. 

Langton,  Q.  C.,  and  W.  H.  Blake,  for  the  several 
defendants. 

Judgment  was  delivered  the  same  day. 

Galt,  C.  J. — Mr.  Aylesworth  objected  to  the  order  on 
the  ground  that  it  tended  unnecessarily  to  delay  the  plain- 
tiffs, as  they  would  he  unable  to  proceed  against  the 
defendants  until  after  the  accounts  of  the  said  Wright 

O 

were  settled,  which  would  very  probably  he  a considerable 
time.  On  the  other  hand,  the  defendants  respectively  state 
as  the  seventh  ground  of  defence  that  the  accounts  of  the 
said  Wright  were  from  time  to  time  duly  settled  and  paid 
“and  that  in  and  by  such  accounts  it  is  shewn  that  the 
said  treasurer  was  not  in  default  during  the  period  of 
time  indicated  in  the  said  statement  of  claim.”  The  whole 
case  of  the  plaintiffs  depends,  therefore,  on  the  decision  of 
this  question,  and  it  appears  to  me  it  would  be  an  unneces- 
sary expense  to  proceed  to  trial  until  this  question  is 
settled  in  the  suit  in  the  Chancery  Division,  by  the  result 
of  which  the  defendants  have  agreed  to  be  bound. 

Appeal  dismissed.  Costs  to  be  costs  in  the  cause  to  the 
defendants  in  the  consolidated  action  in  any  event. 

From  this  decision  the  plaintiffs  appealed  to  the  Com- 
mon Pleas  Divisional  Court. 

Before  the  appeal  was  heard  the  action  against  Wright 
came  on  for  trial  at  the  Sandwich  Spring  Assizes,  1890, 
61 — VOL.  XIII.  O.P.R. 
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before  Street,  J.,  who  ordered  a reference  to  the  Master 
at  Sandwich  to  ascertain  what  amount  was  due  to  the 
plaintiffs  by  Wright,  and  also  ordered  that  Duff  and  the 
other  sureties  should  be  at  liberty  to  appear  in  the  Master’s 
office  upon  the  reference  and  contest  the  claim  of  the 
plaintiffs  against  Wright,  but  made  no  provision  as  to  the 
•costs  of  the  sureties  or  the  costs  of  the  plaintiffs  which 
might  be  occasioned  by  the  presence  of  the  sureties. 

The  plaintiffs  appealed  from  the  latter  part  of  this 
judgment,  and  both  appeals  were  heard  before  the  Divis- 
ional Court  (Rose  and  MacMahon,  JJ.)  on  the  28th  of 
May,  1890. 

Blackstock , Q.  C.,  for  the  plaintiffs. 

tS.  H.  Blake , Q.  C.,  for  the  defendant  Wright. 

Langton,  Q.  C.,  and  W . B.  Blake,  for  the  other  defend- 
ants. 

The  following  authorities  were  referred  to  : Anderson  v. 
Towgood , 1 Q.  B.  245 ; Bartlett  v.  Bartlett,  4 Scott  N.  R. 
779  ; Key  v.  Hill , 2 B.  & Aid.  598;  Sharpe  v.  Lethbridge, 
4 Scott  N.  R.  722;  Saltash  v.  Jackman,  1 D.  & L.  851; 
Giles  v.  Tooth,  3 C.  B.  665  ; Leonard  v.  Merritt,  Drap.  190; 
Niagara  Grape  Go.  v.  Nellis , 13  P.  R.  179,  258;  Syers  v. 
Pickersgill , 27  L.  J.  Ex.  5 ; Smith  v.  Whichcord , 24  W.  R. 
900  ; Holmes  v.  Hervey,  25  W.  R.  80  ; Collidge  v.  Pike , 56 
L,  T.  N.  S.  124  ; Amos  v.  Chadwick,  9 Ch.  D.  459  ; Bennett 
v.  Bury,  5 C.  P.  D.  339;  McGregor  v.  Horsfall,  3 M.  & W. 
320 ; Hollingsworth  v.  Brodrick,  4 A.  & E.  646 ; Cecil  v. 
Brigges , 2 T.  R.  639 ; Taylor  v.  Bradford,  9 P.  R.  350 ; 
Nevjton  v.  Belcher , 9 Q.  B.  612;  Lewis  v.  Barkes,  4 C.  B. 
N.  S.  330;  The  Landstrom,  4 P.  D.  191;  Westbrook  v, 
Australian  Royal  Mail  Co.,  23  L.  J.  N.  S.  C.  P.  42 ; 
Holmested  & Langton’s  Jud.  Act,  p.  580. 

Judgment  was  delivered  on  the  7th  June,  1890. 

o 7 

Rose,  J. — In  my  opinion,  the  effect  of  the  orders  of  the 
learned  Master  and  of  my  learned  brother  Street  is  to 
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enable  the  sureties  to  put  the  plaintiffs  to  the  expense  of 
proving  the  account  against  each  of  them  respectively  at 
the  plaintiff’s  expense.  This  should  not  be,  and  I think 
the  order  at  the  trial  must  be  varied  so  that  the  defendants 
therein  named  shall  be  liable  to  such  costs  of  the  reference 
as  upon  motion  for  judgment  may  be  deemed  just.  It 
may  be  that  there  should  be  a difference  made  between 
the  defendants. 

The  plaintiffs’  liability  for  costs  of  the  reference  to 
these  several  defendants  will  also  be  determined  in  the 
same  manner. 

The  appeal  from  the  order  of  the  learned  Chief  Justice 
sustaining  the  order  of  the  learned  Master  will  be  dis- 
missed, as  we  see  no  good  ground  for  interfering  with  it ; 
as,  if  each  action  had  gone  down  separately,  it  is  probable 
that  the  proceedings  would  have  been  stayed,  pending  a 
reference,  which  is  in  effect  what  has  been  done. 

The  appeal  from  the  order  of  my  brother  Street  will  be 
allowed  as  above  indicated. 

As  there  has  been  success  to  each  party,  there  should  be 
no  costs  of  these  appeals. 


Mac  Mahon,  J.,  concurred. 
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Miller  v.  Spencer. 

Long  vacation — Settling  minutes  of  judgment. 

A direction  to  the  Registrar  to  settle  in  long  vacation  the  minutes  of  a 
judgment  pronounced  on  30th  June,  was  refused. 

[July  4,  1890. — Ferguson , J.] 

In  this  case  judgment  was  pronounced  by  Robertson, 
J.,  on  the  30th  June,  1890.  After  the  beginning  of  long 
vacation  the  plaintiff’s  solicitor  applied  to  the  Registrar 
of  the  Chancery  Division  for  an  appointment  to  settle  the 
minutes,  returnable  in  vacation.  The  Registrar  declined  to 
issue  the  appointment,  whereupon 

W.  FL  Blake,  for  the  plaintiff,  applied  to  Ferguson,  J., 
for  a direction  to  the  Registrar  to  proceed  with  the  settle- 
ment of  the  minutes  during  vacation. 

Ferguson,  J.,  (after  consultation  with  the  Chancellor) 
refused  to  give  any  direction,  being  of  opinion  that  the 
practice  prescribed  by  the  former  Chancery  General  Order 
425,  though,  not  expressly  embodied  in  the  Consolidated 
Rules,  ought  still  to  be  followed  ; and  that,  as  a general 
rule,  vacation  operates  as  a suspension  of  all  contentious 
business  except  as  regards  injunctions  and  matters  of 
urgency. 

[See,  however,  Cousineau  v.  City  of  London  Fire  Ins . 
Co.,  ante  p.  360. — Rep.] 
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Re  Smith  and  The  City  of  Toronto. 

Dosts — Arbitration — Powers  of  arbitrators — 35  Vic.  ch.  79 — R.  S.  0.  ch . 

184,  secs.  483 , 399 — Duty  of  taxing  officer. 

By  35  Vic.  ch.  79  the  water- works  commissioners  of  the  city  of  Toronto 
were  authorized  to  expropriate  lands  for  the  purpose  of  water- works,  and 
in  case  of  disagreement  to  have  the  value  ascertained  by  arbitration  ; 
and  by  41  Vic.  ch.  41  all  the  powers  of  the  commissioners  were  vested 
in  the  city  corporation. 

The  city  corporation,  desiring  to  expropriate  certain  land  for  water -works 
purposes,  passed  a by-law  reciting  the  above  enactments  and  authoriz- 
ing the  expropriation,  and  afterwards  served  a notice  offering  to  pay 
the  land-owner  $25,000,  and,  in  the  event  of  his  not  accepting,  requiring 
him  “pursuant  to  sec.  393  of  the  Municipal  Act”  to  appoint  an 
arbitrator.  The  arbitrators  appointed  took  the  oath  prescribed  by  the 
Municipal  Act,  which  was  different  in  substance  from  that  prescribed 
by  35  Vic.  ch.  79  : — 

Held , that  sec.  483  of  the  Municipal  Act,  R.  S.  0.  ch.  184,  had  the  effect 
of  superseding  the  procedure  for  arbitration  provided  by  35  Vic.  ch.  79, 
and  of  substituting  therefor  the  procedure  for  arbitration  provided  by 
the  Municipal  Act ; and  that  trhe  city  corporation,  having  adopted  and 
taken  advantage  of  the  procedure  provided  by  the  Municipal  Act, 
could  not  escape  the  consequences ; and  therefore  the  arbitrators  had 
power  under  sec.  399  of  the  Municipal  Act  to  award  costs  to  the  land- 
owner,  there  being  no  power  to  do  so  under  35  Vic.  ch.  79  : — 

Held , also,  that  the  arbitrators  having  awarded  costs,  and  their  award 
not  having  been  moved  against,  it  was  the  duty  of  the  taxing  officer  to 
tax  the  costs. 

[April  18,  1890. — Galt,  C.  J.] 

[June  27,  1890.  — The  Queen’s  Bench  Division .] 

On  the  15th  April,  1890,  the  municipal  council  of  the 
corporation  of  the  city  of  Toronto  passed  by-law  No. 
2286,  which  recited  that  by  35  Vic.  ch.  79,  (0.)  the  water- 
works commissioners  were  authorized  to  enter  upon  the 
lands  of  any  person  to  survey,  set  out,  and  ascertain  such 
portion  thereof  as  they  might  require  for  the  purposes  of 
the  water-works,  and  also  to  purchase  the  same,  and  in 
case  of  disagreement  to  have  the  value  ascertained  by 
arbitration;  that  by  41  Vic.  ch.  41,  (O.)  all  the  powers,  &c., 
conferred  upon  the  water- works  commission  were  vested 
in  the  corporation  of  the  city  of  Toronto ; and  that  by  a 
report  of  the  committee  on  water-works  it  had  been 
recommended  that  certain  land  of  Dr.  Larratt  W.  Smith 
should  be  acquired  for  the  purpose  of  providing  an  en- 
trance from  Summerhill  avenue  to  the  Rosehill  reservoir, 
And  to  protect  the  banks  of  the  reservoir  from  damage  by 
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undermining ; and  enacted  that  the  land  described,  “ be 
and  the  same  is  hereby  expropriated  and  taken  for  the 
purpose  of  providing  an  entrance  to  and  protecting  the- 
Rosehill  reservoir  under  the  provisions  of  the  Act/’  &c., 
35  Yic.  ch.  79,  (0.) 

On  the  2nd  May,  1889,  the  mayor  of  the  city  by  writing 
under  seal  appointed  an  arbitrator  on  behalf  of  the  city 
to  determine  the  compensation  and  damages  (if  any)  pay- 
able in  respect  of  the  expropriation  of  the  property 
described  in  the  by-law. 

On  the  5th  July,  1889,  the  solicitor  for  the  city  served 
a notice  on  Dr.  Smith,  advising  him  that  the  city  had 
expropriated  his  lands,  and  offered  to  pay  him  $25,000  as 
compensation,  and  that  in  the  event  of  his  not  accepting 
such  sum,  the  mayor  had  appointed  an  arbitrator  on 
behalf  of  the  city  for  the  purpose  of  ascertaining  the 
compensation, . and  that  “ pursuant  to  section  393  of  the 
Municipal  Act,  you  are  hereby  required  within  twenty-one 
days  from  the  service  hereof  upon  you  to  appoint  an 
arbitrator  on  behalf  of  yourself  for  the  purpose  afore- 
said.” 

On  the  22nd  July,  1889,  Dr.  Smith  appointed  an  arbi- 
trator on  his  behalf,  and  the  two  so  named  afterwards 
appointed  a third. 

On  the  28th  December,  1889,  the  arbitrators  made  their 
award,  determining  that  $36,250  should  be  paid  by  the 
city  corporation  to  Dr.  Smith  for  compensation  for  the 
lands  expropriated,  with  interest  from  the  15th  April,  1889, 
and  that  the  costs  of  the  reference  and  award  should  be- 
paid  by  the  corporation  to  Dr.  Smith. 

A bill  of  Dr.  Smith’s  costs  was  brought  in  for  taxation 
before  Mr.  S.  B.  Clark,  one  of  the  taxing  officers  at  Toronto,, 
who  refused  to  tax  it,  upon  the  ground  that  there  was  no 
power  under  35  Yic.  ch.  79,  (O.)  to  award  costs. 

Dr.  Smith  appealed  from  the  ruling  of  the  taxing  officer, 
upon  the  ground  that  the  provisions  of  the  Municipal  Act,. 
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R.  S.  0.  ch.  184,  applied  to  this  arbitration,  and  were 
adopted  by  the  corporation  upon  the  proceedings. 

Section  399  of  It.  S.  O.  ch.  184  provides  that  “ The 
arbitrators  shall  have  power  to  award  the  payment  by 
any  of  the  parties  to  the  other  of  the  costs  of  the  arbitra- 
tion, or  of  any  portion  thereof,  and  may  either  direct  the 
payment  of  a fixed  sum,  or  that  the  costs  should  be  taxed 
on  either  the  scale  of  the  High  Court,  oi  of  the  County 
Courts,  in  which  case  the  costs  shall  be  taxed  by  the  officer, 
in  the  county,  of  the  proper  Court,  without  any  further 
order,  and  the  amount  shall  be  payable  one  week  after 
taxation.” 

The  appeal  was  argued  before  Galt,  C.  J.,  in  Chambers, 
on  the  2nd  April,  1890. 

H.  S.  Osier,  for  the  appellant. 

Caswell,  for  the  city  of  Toronto. 

Judgment  was  delivered  on  the  18th  April,  1890. 

Galt,  C.  J. — The  simple  question  is,  under  what  author- 
ity were  the  proceedings  taken  ? 

The  by-law  Ho.  2286  expressly  states  that  it  was  passed 
pursuant  to  the  statutes  35  Yic.  ch.  79  and  41  Vic. 
ch.  41.  The  notice  given  to  the  appellant  was  under 
section  393  of  the  Municipal  Act.  By  35  Vic.  ch.  79 
the  corporation  of  the  city  of  Toronto  was  empowered  to 
appoint  commissioners  to  construct  water-works  in  the  city 
of  Toronto,  which  commission  became  a body  corporate 
under  the  name  of  “ The  Water-works  Commission  for  the 
city  of  Toronto,”  and  wTere  empowered  to  enter  upon  lands 
&c.,  and  in  cases  of  disputes  between  them  and  the  owners 
of  the  land,  the  case  was  to  be  referred  to  arbitrators,  who 
had  authority  to  assess  the  value  or  damage,  but  who  had 
no  authority  to  award  costs.  By  41  Vic.  ch.  41  the 
powers  of  the  water-works  commissioners  were  transferred 
to  the  corporation  of  the  city.  This  being  the  case,  the 
corporation  of  the  city  of  Toronto  in  cases  in  which  it  is 
necessary  to  appoint  an  arbitrator  must  necessarily  act 
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under  the  provisions  of  the  Municipal  Act ; but  it  was  in 
discharge  of  the  duties  imposed  upon  them  in  substitution 
for  the  water  commission,  and  in  exercise  of  the  powers 
thereby  conferred  upon  them,  this  arbitration  took  place. 
By  the  35  Yic.  ch.  79  no  authority  is  given  to  the  arbitra- 
tors to  award  costs. 

This  case  comes  within  the  decision  of  Re  Northumber- 
land, 20  U.  Cl  R.  283,  and  this  appeal  is  dismissed. 

There  will  be  no  costs  of  this  motion. 

Dr.  Smith  appealed  from  this  decision,  and  his  appeal 
was  argued  before  the  Divisional  Court  (Armour,  C.  J., 
Falconbridge  and  Street,  JJ.,)  on  the  20th  May,  1890. 

Id.  S.  Osier,  for  the  appellant.  I admit  that  if  the 
arbitration  were  under  35  Yic.  ch.  79,  (0.),  there  would  be 
no  power  in  the  arbitrators  to  award  costs.  I contend 
that  the  provisions  of  the  Municipal  Act  apply  to  this 
arbitration,  according  to  the  Act  itself,  sec.  483 ; and 
because  the  city  corporation  have  placed  themselves  under 
the  Act  by  their  notice  served.  While  it  is  true  that  the 
powers  conferred  by  the  Water- works  Act  were  exercised 
here,  yet  the  arbitration  is  under  the  Municipal  Act,  and 
sec.  399  applies.  The  corporation  by  the  offer  they 
made  of  $25,000  were  evidently  trying  to  get  the  benefit 
as  to  costs  of  section  488.  At  the  opening  of  the  arbi- 
tration, evidence  of  a tender  of  this  sum  was  given.  The 
corporation  are  estopped  as  to  this.  They  led  Dr.  Smith 
to  believe  that  they  were  proceeding  under  the  Municipal 
Act.  They  said  in  effect  that  they  would  have  costs  if 
less  should  be  awarded  than  was  tendered,  but  now  that 
more  has  been  awarded,  they  say  the  arbitration  was  not 
under  the  Municipal  Act,  and  you  can’t  have  costs  at 
all.  I refer  to  only  one  case : Hughes  v.  British  America 
Ins.  Go.,  7 O.  R.  465, 

Biggar,  Q.  C.,  for  the  city  of  Toronto.  The  water- 
works legislation  goes  beyond  the  Municipal  Act.  One  of 
the  privileges  under  the  Water-works  Act  is  to  go  to  arbi- 
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tration.  Sec.  387  of  the  Municipal  Act  shews  that  the 
Act  applies  only  to  cases  where  arbitration  is  directed  by 
the  Act  itself.  The  procedure  which  a municipality  may 
adopt  and  the  rights  of  a private  person  are  separate  and 
distinct  things.  The  corporation  by  giving  a notice  pur- 
porting to  be  under  a particular  Act  cannot  give  the 
private  person  a right  which  he  would  not  otherwise  have. 

On  the  27th  June,  1890,  the  judgment  of  the  Court  was 
delivered  by 

Armour,  C.  J. — The  procedure  for  ascertaining  by  arbi- 
tration the  compensationrto  be  paid  for  the  exercise  of  the 
powers  conferred  by  the  Act  35  Vic.  ch.  79,  is  in  several 
respects  different  from  the  provisions  for  the  like  purpose 
under  the  Municipal  Act. 

By  the  Act  41  Vie.  ch.  41  all  the  powers  and  duties, 
rights  and  privileges  conferred  upon,  vested  in,  and  en- 
joyed and  exercised  under  the  provisions  of  the  Act  35 
Vic.  ch.  79,  were  to  be  deemed  and  taken  as  having  become 
vested  in  the  corporation  of  the  city  of  Toronto  on  the 
31st  day  of  December,  1877. 

After  this,  “ The  Municipal  Act,”  as  it  appears  in  R.  S.  0. 
ch.  184,  was  passed,  and  by  section  483  of  that  Act,  it  is 
provided  that  “ Every  council  shall  make  to  the  owners  or 
occupiers  of,  or  other  persons  interested  in,  real  property 
entered  upon,  taken,  or  used  by  the  corporation  in  the 
exercise  of  any  of  its  powers,  or  injuriously  affected  by 
the  exercise  of  its  powers,  due  compensation  for  any  dam- 
ages (including  costs  of  fencing  when  required)  necessarily 
resulting  from  the  exercises  of  such  powers,  beyond  any 
advantage  which  the  claimant  may  derive  from  the  con- 
templated work  ; and  any  claim  for  such  compensation,  if 
not  mutually  agreed  upon,  shall  be  determined  by  arbitra- 
tion under  this  Act.” 

This  provision  has,  in  my  opinion,  the  effect  of  super- 
seding the  procedure  for  arbitration  provided  by  the  Act 
35  Vic.  ch.  79,  the  powers  conferred  by  that  Act  having 
62 — YOL.  XIII.  O.P.R. 
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become  vested  in  the  city  corporation,  and  of  substituting 
therefor  the  procedure  for  arbitration  provided  by  the* 
Municipal  Act. 

In  this  case  the  city  corporation  did  adopt  the  procedure 
for  arbitration  provided  by  the  Municipal  Act,  and  the 
arbitrators  took  and  subscribed  the  oath  prescribed  by  the 
Municipal  Act,  which  is  different  in  substance  from  the 
oath  prescribed  by  the  35  Vic.  ch.  79,  and  the  city  corpor- 
ation having  adopted  such  procedure,  and  taken  the  advan- 
tage of  it,  it  is  difficult  to  see  how  they  can  escape  the 
consequence  of  having  adopted  it  and  taken  the  advantage 
of  it. 

The  award  has  never  been  moved  against,  nor  has  that 
part  of  it  awarding  costs  been  moved  against,  and  this 
case  must  not  be  taken  as  a precedent  for  raising  the 
question  of  the  validity  of  an  award  in  such  a manner  as 
this  has  been  raised.* 

As  long  as  the  award  stood,  it  was  the  duty  of  the  tax- 
ing officer  to  have  taxed  the  costs  under  it,  and  to  have 
left  it  to  the  city  corporation  to  have  raised  the  question 
of  its  validity  in  a proper  proceeding. 

The  judgment  appealed  from  must,  therefore,  be  reversed 
with  costs  in  this  Court  and  in  Chambers,  and  the  taxing 
officer  must  proceed  and  tax  the  costs. 


* [Upon  this  point  see  Re  Beaty  and  The  City  of  Toronto,  ante  p.  316. 
— Rep.\ 
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Costs — Depriving  successful  party  of — “ Good  cause” — Rule  1170 — Rever- 
sing decision  of  trial  Judge — Application  at  trial. 


The  Court  can  interfere  with  the  trial  Judge’s  discretion  in  depriving  a 
successful  party  of  costs  in  an  action  tried  by  a jury,  where  he  has 
given  effect  to  considerations  which  do  not  constitute  “ good  cause” 
within  the  meaning  of  Rule  1170. 

The  plaintiff’s  principal  claim,  upon  which  he  succeeded,  was  for  wood 
cut  and  removed  by  the  defendants.  The  trial  Judge  ruled  that  the 
conduct  of  the  plaintiff  in  refusing  a remeasurement  caused  unneces- 
sary litigation,  and  he  deprived  him  of  the  costs  of  that  claim.  The 
plaintiff  and  defendant  had  each  had  a measurement  made,  and  differed 
as  to  the  result.  The  plaintiff  refused  to  have  a remeasurement  and 
brought  the  action,  the  result  of  which  shewed  that  his  measurement 
was  correct  : — 

Held , that  the  plaintiff  s refusal  was  not  misconduct  inducing  the  litiga- 
tion, and  there  was  no  “good  cause”  for  depriving  him  of  costs. 

Huxley  v.  West  London  Extension  R.  W.  Co.,  14  App.  Cas.  at  pp.  33-4, 
specially  referred  to. 

Rule  1170  provides  that  where  an  action  is  tried  by  a jury  the  costs  shall 
follow  the  event,  unless,  upon  application  made  at  the  trial  for  good 
cause  shewn,  the  Judge  otherwise  orders. 

Semble,  that  there  must  be  substantially  an  application  at  the  trial,  and 
if  the  trial  Judge  anticipating  the  application  of  counsel  makes  the 
order  in  presence  of  opposing  counsel,  he  makes  it  on  application. 

[June  27,  1890.  — The  Common  Pleas  Division .] 


Motion  by  the  plaintiff  to  vary  the  judgment  of 
MacMahon,  J.,  who  tried  the  action  with  a jury  at  Corn- 
wall, by  disallowing  to  the  defendants  their  costs  of 
defence  to  the  11th  paragraph  of  the  statement  of  claim, 
and  by  allowing  to  the  plaintiff  the  general  costs  of  the 
action. 

The  facts  are  fully  stated  in  the  judgment. 

The  motion  was  argued  before  the  Common  Pleas 
Divisional  Court  (Galt,  C.J.,  and  Rose,  J.)  on  the  5th 
February,  1890. 

D.  If . Saunders , for  the  plaintiff. 

lioyles,  Q.C.,  for  the  defendants. 

Judgment  was  delivered  on  the  27th  June,  1890. 
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Rose,  J. — There  were  three  distinct  claims  made  by 
the  plaintiff,  depending  upon  the  same  contract. 

1.  For  wood  cut  and  removed  by  the  defendants. 

2.  For  the  value  of  wood  which  the  defendants  agreed 
to  cut,  remove,  and  pay  for,  but  did  not  cut. 

3.  For  damage  alleged  to  have  been  sustained  by  the 
plaintiff,  by  the  defendant’s  failure  to  cut  and  remove  the 
wood  before  the  1st  of  April,  1889,  (paragraph  11.) 

As  to  these  claims,  the  jury  awarded  the  plain- 


tiff* on  the  first  claim $294  00 

Of  this  $249.13  had  been  paid  into  Court. 

On  the  second  claim  there  were  awarded  ....  89  00 


$383  00 

The  plaintiff  failed  on  the  3rd  claim. 

The  defendants  counter-claimed  because  of  the  plaintiff’s 
failure  to  furnish  the  defendants  with  the  whole  amount 
contracted  for,  i.e.,  1,000  cords,  and  recovered  $110.95. 

My  learned  brother  MacMahon  thought  the  conduct 
of  the  plaintiff  with  reference  to  the  first  claim  had  been 
such  as  to  disentitle  him  to  costs,  and  so  made  an  order 
depriving  him  of  costs  as  to  such  claim. 

The  second  claim,  he  thought,  could  have  been  made  in 
the  Division  Court,  and  so  gave  judgment  for  the  plaintiff 
for  the  amount  recovered,  with  Division  Court  costs,  and 
for  the  defendants  on  their  counter-claim,  with  full  costs, 
and  also  gave  the  defendants  their  costs  of  defence  to  the 
claim  under  the  11th  paragraph  of  the  statement  of  claim. 

Rule  1170  provides  that,  “ where  any  action  or  issue  is 
tried  by  a jury,  the  costs  shall  follow  the  event,  unless^ 
upon  application  made  at  the  trial,  for  good  cause  shewn, 
the  Judge  before  whom  the  action  or  issue  is  tried  or  the 
Court  otherwise  orders.” 

It  should  be  noted  that  the  words  “ upon  application 
made  at  the  trial”  have  disappeared  from  the  English  Rule, 
now  LXVI.,  probably  in  consequence  of  the  discussion  in 
Myers  v.  Defries,  4 Ex.  D.  176  ; Harris  v.  Petherick,  4 Q. 
B.  D.  611  ; Turner  v.  Heyland,  4 C.  P.  D.  432  ; Collins  v- 
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Welch,  5 C.  P.  D.  27 ; and  Marsclen  v.  Lancashire  and 
Yorkshire  R.  W.  Co.,  7 Q.  B.  D.  641.  As  I understand  it, 
the  result  was  that  there  must  be  substantially  an  applica- 
tion at  the  trial ; and  the  trial  Judge  making  the  order, 
anticipating  the  application  by  counsel,  in  presence  of 
opposing  counsel,  in  substance  makes  it  on  application. 

As  Brett,  L.  J.,  puts  it  in  Collins  v.  Welch,  “ it  is  not 
necessary  that  the  counsel  should  be  the  first  to  speak ; 
but  if  he  is  present  to  support  the  application,  and  if 
counsel  on  the  other  side  is  present  to  oppose  it,  that  is 
sufficient.” 

Bramwell,  L.  J.,  in  the  same  case  said,  referring  to  two 
cases  before  Denman,  J.:  “ In  one  case  the  counsel  rose  with 
view  to  make  an  application  as  to  the  costs,  but  in  the 
other  he  anticipated  the  learned  counsel  by  saying  that 
the  plaintiff*  must  bear  his  own  costs.  That,  I think,  is 
substantially  an  application.” 

And  in  the  Marsden  case,  Lord  Selborne,  L.  C , said : 
“ I feel  bound  to  add  that  the  decision  in  Collins  v.  Welch , 
seems  to  me  correct.  In  that  case  the  Judge  only 
anticipated  an  application  intended  to  be  made  by  the 
defendant’s  counsel  to  deprive  the  plaintiff  of  costs  ; he 
exercised  the  power  to  disallow  the  costs,  and  it  was  held 
that  his  decision  was  right.” 

It  would  be  manifestly  unfair  to  deprive  a party  of 
costs  in  the  absence  of  his  counsel  without  giving  an  oppor- 
tunity to  shew  cause  to  an  application  for  such  purpose. 

Here  the  ground  was  taken  on  the  motion  paper,  but 
was  abandoned  in  opening  by  counsel  on  the  facts. 

The  question  then  comes  down  to  a determination  of 
whether  there  was  or  was  not  “ good  cause.”  If  there  was, 
then  we  cannot  interfere  with  the  discretion  exercised. 

The  cases  as  to  what  constitute  “good  cause”  are  col- 
lected in  Holmested  & Langton’s  Jud.  Act  and  Buies  at  p. 
897.  I refer  especially  to  Huxley  v.  W.  London  Extension 
R.  W.  Co.,  14  App.  Cas.  at  pp.  33-4. 

Has  there  been  in  this  case  “ effect  given  to  considera- 
tions which  do  not  constitute  ‘good  cause’  ?” 
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My  learned  brother  thought  that  the  conduct  of  the 
plaintiff  in  refusing  a remeasurement  caused  unnecessary 
litigation.  If  it  did,  then,  under  the  definition  in  the 
Huxley  case  by  Lord  W atson,  there  was  “ good  cause.” 

The  plaintiff  sold  the  defendants  wood  to  be  cut  and 
removed  from  a lot  belonging  to  the  plaintiff.  The  wood 
was  cut  and  piled  in  South  Finch  gravel  pit.  The  plain- 
tiff and  defendants  measured  the  wood,  but  differed  as  to 
the  result.  The  reasons  are  not  very  material.  The  defen- 
dants wished  the  plaintiff  to  remeasure;  the  plaintiff  wished 
to  have  it  repiled  before  doing  so.  On  this  they  differed. 
The  defendants  then  were  restrained  by  injunction  from 
taking  the  wood  away  from  the  pit,  but  this  injunction 
was  dissolved.  The  writ  was  issued  on  the  21st  of  May, 
1889.  The  plaintiff  sent  a surveyor  and  civil  engineer  named 
Brown  to  the  piles  on  the  24th  May, and  on  his  measurement 
claimed  that  there  were  there  594  cords.  Now,  if  the  defen- 
dants had  agreed  to  that,  it  might  have  seemed  that  th  e 
issue  of  the  writ  without  acceding  to  the  defendants’  request 
for  remeasurement  was  an  unreasonable  act.  But  the  state- 
ment of  claim  was  not  delivered  until  the  2nd  of  Septem. 
ber,  when  the  plaintiff  made  the  claim  for  $294,  which  he 
-established  at  the  trial  on  the  measurement  made  by 
Brown  on  the  24th  of  May.  The  defendants  then  elected 
to  deny  the  accuracy  of  such  measurement,  and  to  assert 
that  $249.30  more  than  covered  the  plaintiff’s  claim,  and 
paid  such  sum  into  Court.  The  plaintiff  having  succeeded, 
can  it  be  said  that  there  was  any  evidence  of  any  miscon- 
duct or  unreasonable  conduct  on  his  part  which  led  the 
defendants  into  the  litigation  ? Each  had  his  own  measure- 
ment, and  was  affirming  its  correctness,  and  risked  the 
result  of  the  litigation  upon  it. 

In  my  opinion,  to  borrow  a phrase,  “ there  was  no  evi- 
dence to  go  to  a Judge”  to  establish  “ good  cause.” 

Take  this  case.  A wholesale  merchant  sends  out  a 
quantity  of  goods  to  a retailer,  having  first  had  them 
measured  or  weighed  in  his  warehouse.  A dispute  arises  as 
to  quantity.  The  retail  merchant  offers  to  have  the  goods 
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remeasured  or  reweighed  in  his  warehouse.  The  plaintiff 
declines,  brings  his  action,  establishes  the  correctness  of 
his  own  measurement,  the  defendant  accordingly  failing  in 
his  defence. 

The  plaintiff  in  such  a case  might  possibly  have  pre- 
vented litigation  by  acceding  to  the  defendant’s  offer,  but 
was  his  refusal  to  do  so  misconduct  inducing  litigation  ? 
Non  constat  that  the  defendant  might  not  have  refused  to 
accept  the  remeasurement. 

If  the  plaintiff  did  wrong  in  taking  proceedings  for  an 
injunction,  he  has  been  punished  in  costs  for  his  error.  If  he 
should  not  have  made  claim  as  set  out  in  the  11th  paragraph 
of  the  statement  of  claim,  as  the  jury  found,  my  learned 
brother  very  properly  has  given  the  defendants  the  costs  of 
resisting  such  claim ; but  taking  this  claim  by  itself,  I am 
unable  to  find  more  than  an  assertion  by  the  plaintiff  of 
a legal  right,  a resistance  by  the  defendants,  and  success 
by  the  plaintiff — the  plaintiff  refusing  one  mode  offered  by 
the  defendant  of  settling  rhe  dispute,  and  preferring 
recourse  to  the  Courts,  to  what  might  be  deemed  in  one 
sense  an  arbitration. 

I am  unable  to  find  anything  to  assist  the  defendants  in 
the  fact  that  part  of  the  moneys  did  not  become  due  until 
after  the  issue  of  the  summons.  The  defendants  did  not 
raise  such  question  on  their  pleadings,  at  the  trial,  or  by  way 
of  motion  against  the  judgment.  The  main  question  as  to 
the  item  under  consideration  was  the  quantity  of  wood 
piled. 

I have  not  reached  my  present  conclusion  as  to  there  being 
no  “ good  cause”  without  much  doubt  and  consideration, 
caused,  to  a large  extent,  by  finding  myself  arriving  at  a 
conclusion  differing  from  that  of  my  learned  brother, 
whose  opinion  is  entitled  to  so  great  weight ; but  I can- 
not say  that  I now  doubt  the  correctness  of  the  opinion  I 
have  formed. 

As  I have  intimated,  I see  no  ground  for  interfering 
with  the  judgment  as  to  the  costs  of  the  defence  to  the 
claim  under  the  11th  paragraph  of  the  statement  of  claim. 
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The  plaintiff  has  failed  as  to  it,  and  should  pay  such  extra 
costs  as  he  has  put  the  defendants  to  by  making  it. 

The  motion  was  to  vary  the  judgment  “by  disallowing 
to  the  defendants  their  costs  of  defence  tothellth  paragraph 
of  the  statement  of  claim,”  and  (2)  “ by  allowing  to  the 
plaintiff’  the  general  costs  of  the  action.”  I suppose  full 
costs  are  meant  as  distinguished  from  Division  Court  costs* 

As  to  the  first  ground,  the  plaintiff  fails,  but  succeeds  as 
to  the  second.  There  should  therefore  be  no  costs  of  this 
motion. 

The  judgment  will  be  varied  by  directing  that  the  plain- 
tiff shall  have  full  costs  instead  of  costs  according  to  the 
Division  Court  scale  ; otherwise  it  is  affirmed. 


Galt,  C.J.,  concurred. 
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Maritime  Bank  v.  Stewart  et  al. 

(two  actions.) 

Bankruptcy  and  insolvency — English  Bankrupt  Acts,  scope  of— Canadian 
creditors  proving  claim  in  England — Staying  actions  in  Ontario — Dis- 
cretion— Duration  of  stay. 

The  order  of  the  Queen’s  Bench  Divisional  Court,  ante  p.  262,  affirming 
the  order  of  Rose,  J.,  ante  p.  86,  staying  proceedings,  was  affirmed  on 
appeal. 

Hagarty,  C.  J.  0.,  and  Maclennan,  J.  A.,  were  of  opinion  that  the 
order  was  properly  made. 

Burton  and  Osler,  JJ.  A.,  were  of  opinion  that  as  an  exercise  of  dis- 
cretion the  order  should  not  be  interfered  with. 

Burton  and  Maclennan,  JJ.  A.,  were  also  of  opinion  that  the  order 
should  be  varied  by  making  the  stay  “ until  further  order,”  instead  of 
“for  ever.” 


[June  28,  1890. — The  Court  of  Appeal .] 

Appeal  by  the  plaintiffs  from  the  decision  of  the  Queen’s 
Bench  Divisional  Court  affirming  orders  staying  proceed- 
ings in  these  actions,  under  the  circumstances  detailed  in 
the  former  reports  (ante  pp.  86  and  262)  and  in  the  judg- 
ments printed  below. 


The  appeal  was  argued  before  Hagarty,  C.J.O.,  Burton, 
Osler,  and  Maclennan,  JJ.A.,  on  the  15th  and  16th  May, 
1890. 

Robinson , Q.C.,  and  Gornnully,  Q.C.,  for  the  appellants, 
contended  that  the  Court  of  Bankruptcy  in  England  had  no 
power  to  grant  orders  restraining  the  appellants  from  pro- 
ceeding with  these  actions  ; and  that  in  any  case  the  orders 
ought  not  to  have  been  made  in  England,  and  the  Canadian 
Courts  ought  not  to  assist  in  their  enforcement. 

McCarthy,  Q.C.,  and  A.  Ferguson,  Q.C.,  for  the  respon- 
dents, contra. 

In  addition  to  the  authorities  cited  in  the  judgments 
below,  the  following  were  referred  to  by  counsel : Bobson 
on  Bankruptcy,  6th  ed.,  p.  830 ; Yate  Lee  on  Bankruptcy, 
3rd  ed.,  p.  89  ; Ex  p.  May,  12  Q.  B.  D.  497  ; Wilson’s  Jud. 
Act,  7th  ed.,  pp.  17-19  ; Piggott  on  Foreign  Judgments, 
2nd  ed.,  pp.  85-88  ; Williams  on  Bankruptcy,  pp.  1-3 ; Ex 
63 — VOL.  XIII.  O.P.R. 


492  ONTARIO  PRACTICE  REPORTS.  [VOL. 

p.  Scinde  R.  W.  Co.,  L.  R.  9 Ch.  557 ; Graham  v.  Maxwell , 

1 Macn.  & G.  71  ; Re  Artola  Hermanos,  6 Times  L.  R.  271. 

Judgment  was  delivered  on  the  28th  June,  1890. 

Hagarty,  C.J.O. — The  facts  are  so  fully  set  out  in  the 
judgment  of  Mr.  Justice  Rose,  and  also  in  the  Divisional 
Court,  that  it  is  unnecessary  to  repeat  them  here. 

The  defendants,  having  their  chief  place  of  business  in 
England,  were  duly  adjudged  bankrupt  there  on  their  own 
petition. 

The  plaintiffs  filed  their  claim  and  proof  of  debt  with 
the  trustee,  Mr.  Kemp,  and  seem  to  have  actively  interposed 
in  resisting  a scheme  of  compromise  between  defendants 
and  the  creditors,  and  in  consequence  of  their  opposition 
the  project  was  not  submitted  to  the  creditors. 

The  trustee  told  the  plaintiffs  that  he  would  not  allow 
their  proof  unless  they  would  withdraw  their  actions 
against  the  defendants  pending  in  Canada. 

This  they  declined  to  do.  They  did  not  withdraw  their 
proof ; they  did  not  appeal,  or  ask  the  direction  of  the 
Court  to  the  trustee  in  the  matter  ; and  the  proof  appar- 
ently remains  undecided  in  the  English  proceedings. 

On  the  trustee’s  application  the  injunction  order  was 
obtained  from  Mr.  Justice  A.  L.  Smith,  March  3rd,  1888. 

The  Master  in  Chambers  here  made  an  order,  on  defen- 
dants’ application,  on  proof  of  the  English  order,  and  on 
affidavits,  staying  the  actions  in  Canada. 

On  appeal  this  proceeding  was  upheld  by  Rose,  J.,  and 
afterwards  by  the  Queen’s  Bench  Divisional  Court. 

The  Imperial  Act  of  1883, 46  & 47  Vic.  ch.  52,  governs 
this  case. 

The  scope  appears  to  be  general,  and  not  confined  to  the 
United  Kingdom. 

Section  9 enacts  that  on  the  making  of  the  receiving 
order  no  creditor  in  respect  of  any  provable  debt  shall 
commence  any  action  or  other  legal  proceedings  except  by 
leave  of  the  Court. 
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Section  10.  Court  may  any  time  after  petition  stay  any 
action  against  property  or  person  of  the  debtor,  and  any 
Court  in  which  proceedings  are  pending  may  stay  pro- 
ceedings on  proof  of  bankruptcy  petition  being  presented. 

Section  17,  sub-sec.  4.  At  the  first  meeting  any  credi- 
tor who  has  tendered  a proof  may  question  the  debtor 
concerning  his  affairs,  &c. 

Section  30,  sub-sec.  2.  An  order  of  discharge  shall 
release  the  bankrupt  from  all  debts  provable  in  bankruptcy. 

Section  54.  On  appointment  of  trustee  the  property  of 
bankrupt  shall  vest  in  the  trustee. 

Sub-section  4.  The  certificate  of  appointment  of  trustee 
•shall,  for  all  purposes  of  any  law  in  any  part  of  the  British 
dominions  requiring  registration,  enrolment,  or  recording 
of  conveyances  or  assignments  of  property,  be  deemed  to 
be  a conveyance  or  assignment  of  property,  and  may  be 
registered,  &c. 

Section  90.  Any  creditor  aggrieved  by  any  act  or  deci- 
sion of  the  trustee  may  apply  to  the  Court,  &c. 

Section  118.  The  High  Court,  the  County  Courts,  the 
Courts  having  jurisdiction  in  bankruptcy  in  Scotland  and 
Ireland,  and  every  British  Court  elsewhere  having  juris- 
diction in  bankruptcy  or  insolvency,  and  the  officers  of 
those  Courts  respectively,  shall  act  in  aid  of  and  be  aux- 
iliary to  each  other  in  all  matters  of  bankruptcy,  and  an 
order  of  the  Court  seeking  aid,  with  a request  to  another 
of  said  Courts,  shall  enable  the  latter  Court  to  exercise, 
&c.,  such  jurisdiction  as  the  requesting  Court  could  exer- 
cise, &c. 

Section  119.  Any  warrant  of  a Court  having  jurisdiction 
in  bankruptcy  in  England  may  be  enforced  in  Scotland, 
Ireland,  Isle  of  Man,  Channel  Islands,  and  elsewhere  in  Her 
Majesty’s  dominions,  as  a warrant  of  a justice  of  the  peace 
for  an  indictable  offence  may  be  executed  there,  &c. 

The  interpretation  clause  168  declares  that  “ property” 
includes  money,  goods,  lands,  and  every  description  of  pro- 
perty, real  or  personal,  whether  situate  in  England  or 
-elsewhere. 
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The  first  schedule  to  the  Act,  providing  for  the  first 
and  other  meetings^of  creditors,  allows  a person  to  vote 
who  has  duly  proved  a debt,  &c. 

It  would  appear^that  creditors  before  appointment  of 
trustee  may  vote,  the^chairman  of  the  meeting  allowing 
for  that  purpose  the^proofs  offered  (No.  14.)  See  on  this 
Ex  p.  Kemp , 42  L.  J.  Bankruptcy  26. 

Under  the  second  schedule  debts  may  be  proved  before 
trustee  is  appointed,  and  may  be  proved  by  delivering  or 
sending  by  post  to  thejofficial  receiver  or  trustee,  with 
affidavit  verifying  thefdebt. 

No.  22.  Trustee  shall  examine  proof,  and  in  writing 
admit  or  reject.  If  he  reject  he  shall  state  to  the  creditor 
in  writing  the  groundfof  rejection. 

No.  23.  If  he  consider  a proof  improperly  admitted  he 
may  apply  to  Court  to  expunge.  On  this  subject  see  Yate 
Lee  on  Bankruptcy,  3rd  ed.,  p.  601. 

Under  this  Imperial  Statute  we  find  that  the  defendants- 
were  duly  declared  bankrupt  on  4th  April,  1887,  on  their 
own  petition  filed  15th  March,  1887,  the  same  day  on 
which  the  first  action  was  commenced  in  Canada. 

The  defendants  had  their  principal  offices  in  London, 
and  one  in  Wales.  They  ultimately  obtained  their  dis- 
charge from  the  Court. 

It  appears  to  me  that  the  Imperial  Act  necessarily  must 
extend  to  all  the  Queen’s  dominions  in  its  dealings  with 
a bankruptcy  properly  within  and  finally  determined 
under  its  powers. 

I draw  this  conclusion  from  a careful  perusal  of  its 
numerous  provisions.  It  discharges  the  debtor  from  all 
claims  provable  under  it,  and  it  is  clear  that  the  plaintiffs’' 
claim  was  so  provable. 

I have  quoted  the  clauses  which  bear  most  directly  on 
this  conclusion.  All  the  defendants’  property  in  Canada 
and  elsewhere  in  the  Queen’s  dominions  will  pass  to  the 
trustee  for  the  benefit  of  creditors.  Section  54,  with  its 
sub-sections,  shews  this. 

Then  we  find  the  plaintiffs  intervening  actively  in  the 
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bankruptcy  proceedings.  They  presented  formal  proof  of 
this  debt,  verified  by  the  liquidator’s  affidavit,  with  the 
usual  averment  denying  any  satisfaction  or  security  save 
and  except  the  bills  then  set  forth.  The  trustee  Kemp  cer- 
tilies  to  this  proof  being  lodged.  This  was  some  six  months 
after  the  plaintiffs  had  commenced  these  actions  in  Canada. 
This  proof  remains  with  the  trustee  in  the  proceedings, 
and  the  plaintiffs  have  never,  apparently,  sought  to  with- 
draw it.  No  written  objections  under  rule  22  were  given. 
They  state  that  the  trustee  told  them  he  would  not  admit 
it  unless  they  withdrew  these  actions.  This  they  declined 
doing.  They  have  not  asked  the  Court  to  compel  the 
trustee  to  allow  it,  as  they  might  have  done.  Then  the 
trustee  procures  the  injunction  order  from  the  Court. 

On  the  action  being  thus  stayed,  it  is  possible  that  the 
trustee  may  have  formally  allowed  the  proof. 

I think  we  must  consider  that  the  plaintiffs  have  for- 
mally submitted  to  the  jurisdiction,  and  that  the  Court 
is  seized  as  it  were  of  their  claim,  and  has  jurisdiction  over 
its  disposal.  See  on  this  point  Ex  p.  Tait,  L.  It.  13  Eq.  311, 
and  the  judgment  of  Sir  James  Bacon  at  p.  313,  where  a 
creditor  whose  proof  had  been  rejected  was  held  to  be  liable 
to  the  jurisdiction  and  was  restrained  from  suing  ; also  Exp. 
Robertson , L.  R.  20  Eq.  733;  also  Ex  p.  Kemp,  42  L.  J. 
Bankruptcy  at  p.  28,  per  Mellish,  L.  J. 

In  this  view,  it  is  not  easy  to  understand  how  they 
could  be  allowed  to  continue  personal  proceedings  in 
Canada  against  the  debtors,  whose  whole  estate  has  been 
divested,  and  wTho  are  subject  to  the  absolute  control  of  the 
bankruptcy  Court  in  everything  relating  to  their  assets  or 
their  provable  liabilities. 

Apart  from  the  effect  of  this  lodging  of  proof  by  the  plain- 
tiffs, my  strong  impression  is  that  under  section  10  any 
Court  in  the  Queen’s  dominions  may  stay  any  pending 
proceedings  before  it  on  proof  of  the  petition  being  pre- 
sented. 

If  it  be  otherwise,  the  effect  would  be  as  singular  as  it 
would  be  unjust,  and  a debtor  stripped  of  all  his  assets. 
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and  wholly  in  the  hands  of  the  English  Court  as  to  person 
and  property,  could  be  proceeded  against  in  other  parts  of 
the  Empire.  His  being  able  to  plead  his  discharge,  when 
obtained,  to  an  action  for  a provable  debt  may  be  na 
protection. 

Sec.  118,  already  quoted,  speaks  of  Courts  in  British 
possessions  abroad  which  have  jurisdiction  in  bankruptcy 
or  insolvency  acting  in  aid  of  the  original  Court  in 
England.  At  present  we  have  no  Bankrupt  Act  in 
force  in  Canada.  But  the  reference  to- such  Courts  strongly 
illustrates  the  view  of  the  wide  scope  of  the  Imperial  Act 
throughout  the  Queen’s  dominions,  and  may  be  read  with 
sec.  10,  which  declares  that  any  Court  in  which  proceed- 
ings are  pending  may  stay  proceedings  on  proof  of  the 
petition  being  presented,  and  also  with  sec.  9 prohibiting 
any  creditor  in  respect  of  any  provable  debt  commencing 
any  action. 

I cannot  see  how  the  Act  can  be  adequately  and  justly 
administered  or  applied,  unless  we  hold  that  its  provisions 
extend  to  such  matters  as  staying  actions  against  the  per- 
son or  property  of  debtors  for  provable  debts,  whereso- 
ever in  British  territory  such  actions  may  be  commenced 
or  be  pending. 

I am  not  concerned  to  discuss  the  question  wffiether  the 
order  of  the  English  Court  restraining  the  action  here 
is  or  is  not  sufficient  in  itself  to  effect  that  purpose.  It  is 
enough  that  I am  satisfied  that  the  order  appealed  against 
was  not  improperly  made. 

Burton,  J.  A. — If  I had  been  the  Judge  applied  to  in 
the  first  instance  for  an  order  to  stay  these  suits,  I should 
have  refused  to  interfere,  leaving  the  order  for  an  injunc- 
tion granted  by  the  English  Courts  to  its  operation  valeat 
quantum. 

It  was  either  effective  and  could  be  enforced,  or  it  could 
not;  if  it  could,  there  was  no  necessity  for  an  order  from 
the  High  Court  of  Justice  in  this  Province  ; if  it  could  not, 
I should  have  declined  to  dispose  of  rights  involving  the- 
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recovery  or  loss  of  such  very  heavy  amounts  on  a summary 
application  of  the  kind. 

It  is  true  that,  so  far  as  one  can  judge,  the  proceedings  in 
these  actions  do  not  seem  to  promise  any  profitable  result, 
inasmuch  as  the  property  of  the  bankrupts  is  vested  in  the 
trustee  and  out  of  the  reach  of  an  execution,  and  as  at 
present  advised  a discharge  if  granted  by  the  Bankrupt 
Court  in  England  would  be  a bar  to  the  recovery,  or  the 
enforcement  of  a judgment  here.  These  are,  however, 
matters  of  grave  import,  and  for  the  consideration  of  the 
parties,  who  may  see  behind  the  scenes  and  have  a know- 
ledge of  matters  not  known  to  this  Court,  and  who,  at  all 
events,  have  a right  to  take  their  own  course  of  procedure 
and  pursue  their  own  remedies,  unless  the  right  to  interfere 
is  absolutely  certain. 

Although  I should  have  declined  to  make  any  order,  the 
question  is  now  whether  it  was  in  the  power  of  the  Master 
or  the  learned  Judge  who  made  the  order  in  the  second 
case,  to  do  so.  If  they  could,  I should  not  feel  disposed  to 
interfere  with  their  discretion,  the  more  so  as  it  has  been 
upheld  in  the  Divisional  Court,  although  the  order  should 
be  amended  in  the  way  suggested  by  my  brother  Mac- 
lennan.  On  these  grounds,  therefore,  I concur  in  dismissing 
the  appeal. 

Osler,  J.A. — It  appears  that  the  plaintiffs  have  volun- 
tarily come  into  and  made  themselves  parties  to  the  Eng- 
lish bankruptcy  proceedings  by  filing  or  lodging  proof  of 
the  claim  sued  for  in  these  actions  with  the  trustee  in 
bankruptcy. 

It  is  true  that  he  has  declined  to  admit  or  investigate 
it  except  upon  conditions  which  plaintiffs  would  not  submit 
to.  But  having  lodged  their  proof  they  were  in  a position 
to  make  any  application  to  the  Court  to  compel  him  to  do 
what  was  right,  or  to  test  the  propriety  of  his  ruling. 

Then  the  authorities  to  which  we  have  been  referred 
seem  to  shew  that,  at  all  events  where  the  creditor  comes 
into  the  proceedings,  any  discharge  of  the  bankrupt  obtained 


498  ONTARIO  PRACTICE  REPORTS.  [VOL. 

in  the  English  forum  will  be  recognized  as  a discharge  by 
all  countries  subject  to  the  British  Crown,  and  a bar  to 
proceedings  for  the  same  debt  in  the  Courts  of  those  coun- 
tries. 

Under  these  circumstances  it  appears  to  me  that  our 
Courts  had  a discretion,  I refuse  to  put  it  on  any  higher 
ground,  to  stay  the  proceedings  in  the  present  actions  until 
further  order.  The  plaintiffs  have  shewn  no  special  reason 
for  thinking  that  they  are  likely  to  sustain  any  injury  by 
the  stay,  and  if  the  defendants  fail  to  get  their  discharge, 
I presume  there  will  be  no  difficulty  in  removing  it.  The 
anxiety  of  the  plaintiffs  to  go  on  with  their  actions  just 
now,  and  of  the  defendants  to  sbay  them  is  equally  inex- 
plicable. One  fails  to  see  what  either  party  gains  by 
success. 

I see  no  ground  on  which  the  order  can  be  interfered 
with  as  an  exercise  of  discretion,  though  I confess  it  seems 
to  me  that  the  plaintiffs  have  been  harshly  dealt  with  as 
respects  costs.  I cannot  doubt  that  they  had  the  right  to 
go  on  until  the  defendants  applied  for  the  stay. 

Maclennan,  J.A. — I agree  in  the  judgment  of  the 
learned  Chief  Justice  that  the  appeal  should  be  dismissed. 

I think  the  judgment  of  the  High  Court  in  England 
awarding  an  injunction  is  a judgment  which  binds  the 
parties,  and  which  the  High  Court  in  Ontario  is  bound  to 
enforce  on  principles  of  comity.  As  between  the  parties 
that  judgment  is  at  least  as  binding  as  a contract  between 
them  to  the  same  effect,  if  they  had  made  one,  and  I enter- 
tain no  doubt  that  if  they  had  contracted  that  the  present 
action  should  either  not  be  brought  or  should  not  be 
further  proceeded  with,  it  would  have  been  competent  for 
the  defendants  to  make  and  for  the  Court  to  grant  an 
application  to  stay  proceedings  in  accordance  with  the 
agreement. 

Under  our  old  practice  a bill  would  have  had  to  be  filed  in 
Chancery  for  an  injunction  to  restrain  the  further  prose- 
cution of  the  action,  but  under  our  present  practice  that 
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need  not  be  done,  but  the  relief  can  be  granted  in  the 
action  itself.  I think  the  order  of  the  English  High  Court 
can  and  ought  to  be  enforced  here  in  the  same  way  as  any 
other  right  or  obligation,  and  that  in  so  doing  our  High 
Court  is  performing  the  very  function  for  which  it  exists. 

I refer  to  Ex  p.  Robertson,  L.  R.  20  Eq.  733,  cited  in  the 
judgment  of  Mr.  Justice  Street  in  the  Divisional  Court, 
and  also  to  the  following : — Bank  of  Hindustan  v. 
Premchand,  5 Bombay  H.  C.  R.  83,  cited  with  approval 
by  James,  L.J.,  in  Ex  p.  Scinde  R.  W.  Co.,  L.  R.  9 Ch.  557  ; 
Buckley  on  Companies,  4th  ed.,  p.  226 ; Kerr  on  Injunc- 
tions, 3rd  ed.,  p.  578;  Joyce  on  Injunctions,  p.  1054  : Re 
International  Pulp  Co.,  3 Ch.  D.  594 ; Carron  Iron  Co., 
v.  Maclaren,  5 H.  L.  C.  416,  436  ; Ewing  v.  Orr  Ewing , 
9 App.  Cas.  34;  In  re  Commercial  Bank  of  South  Australia, 
33  Ch.  D.  174;  Williams  v.  Jones,  13  M.  & W.  628; 
Godard  v.  Gray,  L.  R.  6 Q.  B.  139,  148 ; Schibsby  v. 
Westenholtz,  ib.  at  p.  159  ; Re  Henderson , 35  Ch.  D-  704; 
S.C.,  37  Ch.  D.  244. 

I think,  however,  the  orders  complained  of  went  too  far 
in  staying  the  proceedings  for  ever,  as  they  do.  The  first 
order  of  the  English  High  Court  reserves  liberty  to  apply, 
and  the  other  restrains  the  action  only  until  further  order. 
I think  the  orders  under  appeal  should  be  amended  by 
striking  out  the  words  for  ever  and  substituting  the  words 
until  further  order,  although  I observe  that  in  the  later 
of  the  two  liberty  to  apply  is  reserved. 
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Maclean  y.  The  Barber  and  Ellis  Company. 


Discovery — Inspection  of  document  before  delivery  of  statement  of  claim — 

Merits. 

In  an  action  to  recover  an  amount  alleged  to  be  due  by  the  defendants 
upon  an  advertising  contract  after  crediting  an  amount  admitted  to  be 
due  by  the  plaintiff  to  the  defendants  for  rent,  and  also  to  recover 
damages  for  illegal  distress  for  rent,  it  appeared  that  the  defendants 
had  agreed  to  pay  a certain  sum  to  the  plaintiff  for  advertising,  and  had 
also  written  a letter  to  the  plaintiff  agreeing  that  a certain  part  of  the 
rent  should  be  taken  out  in  advertising.  This  letter  purported  to  be  in 
answer  to  a letter  which  was  in  the  defendants’  possession,  written  by 
the  plaintiff,  but  of  which  he  had  no  copy,  making  a proposal  which 
the  defendants  had  agreed  to  : — 

Held,  that  the  plaintiff  was  entitled  to  have  his  own  letter  produced  by 
the  defendants  for  his  inspection  before  delivery  of  his  statement  of 
claim,  in  order  to  enable  him  to  frame  it  properly. 

Hooey  v.  Gilbert,  12  P.  R.  114,  distinguished. 

It  is  not  necessary  that  an  application  by  a plaintiff  for  inspection  should 
be  supported  by  a specific  statement  of  merits,  if  fi’om  the  material 
before  the  Court  it  can  be  determined  whether  the  claim  is  or  is  not 
based  upon  merits. 

[June  27,  1890.  — The  Common  Pleas  Division .] 

This  was  an  action  brought  by  the  proprietor  of  the 
World  newspaper  of  Toronto,  to  recover  $299.97,  the 
balance  due  for  one  year’s  advertising  of  the  defendants* 
company  in  such  newspaper,  after  crediting  “ allowance  as 
agreed  in  rent,”  and  also  for  damages  for  improperly 
distraining  for  rent. 

The  advertising  contract  was  in  writing,  dated  1st 
December,  1888,  signed  by  the  defendants,  who  thereby 
agreed  to  pay  $399.96. 

The  plaintiff  was  the  tenant  of  a building  owned  by  the 
defendants,  and  he  alleged  that  the  rent  for  which  the 
distress  was  made  was  more  than  fully  paid  by  the  amount 
due  by  the  defendants  to  the  plaintiff  on  the  advertising 
contract. 

On  the  29th  November,  1888,  the  defendants  wrote  to  the 
plaintiff  as  follows : 

“We  have  your  favour  of  the  29  th  stating  that  you  have 
asked  four  of  your  tenants  in  Melinda  Street  building  to 
pay  their  rent  to  us,  amounting  in  all  to  $80,  and  you 
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agree  to  pay  us  $20  extra  yourselves,  providing  we  shall 
take  the  balance,  $33.33,  out  in  advertising.  We  agree  to 
this  for  one  year  from  the  1st  of  December.  II  the  $100 
is  not  paid  as  above,  the  contract  for  advertising  is  to  be 
cancelled  forthwith.” 

The  plaintiff  alleged  that  he  had  kept  no  copy  of  his 
letter  to  the  defendants  referred  to  in  the  above  letter,  and 
that  he  could  not  properly  frame  his  statement  of  claim 
unless  he  were  allowed  to  inspect  the  letter  so  written  by 
him,  and  he  therefore  applied  to  the  Master  in  Chambers, 
who  made  an  order  for  the  production  by  the  defendants 
of  such  letter  for  the  purpose  of  inspection  by  the  plaintiff. 

From  this  order  the  defendants  appealed,  and  Galt, 
C.J.,  in  Chambers  allowed  the  appeal  and  set  aside  the 
order. 

The  plaintiff  then  appealed,  and  his  appeal  was  argued 
before  a Divisional  Court,  composed  of  Rose  and  Mac- 
Mahon,  JJ.,  on  the  28th  May,  1890. 

T.  S.  Jarvis , for  the  plaintiff. 

Kilmer , for  the  defendants. 

Judgment  was  delivered  on  the  27th  June,  1890. 

Rose,  J. — The  application  was  for  inspection  of  a letter 
written  by  the  plaintiff  to  the  defendants,  to  which  the 
defendants  replied  referring  to  it,  and  which  probably 
forms  evidence  in  part  of  a contract  between  the  parties. 
The  defendants’  solicitors  refused  on  demand  to  allow  the 
plaintiff ’s  solicitor  to  inspect  the  letter,  stating  that  “ the 
plaintiff  must  procure  his  information  in  the  usual  way.” 
The  only  reason  for  not  allowing  inspection  which  the 
defendants’  counsel  could  suggest  in  argument  was  that 
the  solicitors  did  not  believe  that  the  plaintiff  had  a good 
cause  of  action  and  hoped  that  rather  than  go  to  the 
expense  of  pleading  so  as  to  obtain  inspection  the  plain- 
tiff' would  abandon  proceedings.  It  wTas  stated  in  the 
affidavits  that  the  plaintiff  was  without  means. 
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It  was  farther  objected  that  the  application  for  the 
order  was  premature,  as  the  statement  of  claim  had  not  been 
delivered  ; and  that  the  merits  were  not  sworn  to. 

It  is  not  necessary  that  there  should  be  a specific  state- 
ment of  merits  if  from  the  material  before  the  Court  it 
can  be  determined  whether  the  claim  is  or  is  not  based 
npon  merits. 

I think,  reading  the  affidavits  and  documents  before  us 
it  cannot  be  said  that  the  plaintiff  is  proceeding  upon  a 
claim  without  any  foundation.  Indeed  the  difficulty  in 
determining  what  the  merits  of  the  claim  may  be  is  caused 
by  the  defendants’  refusal  to  produce  the  letter  in  question. 
We  were  referred  to  Rule  518  as  determining  what  must 
be  shewn  on  the  application. 

As  to  the  time  when  the  application  may  be  made,  it  is 
clear  that  it  is  a matter  of  discretion  merely.  See  Rule 
507 — “ at  any  time  pending  an  action  or  proceeding.” 

What  the  defendants  ask  is  that  the  plaintiff  deliver  a 
form  of  statement  of  claim,  which  might  and  probably 
would  not  be  in  accordance  with  the  facts,  then  apply  to 
the  Court  for  inspection,  and  afterwards  amend  to  meet 
the  facts,  and  all  because  that  possibly  rather  than  go  to 
such  expense  and  trouble  to  obtain  the  information  neces- 
sary to  enable  him  to  be  properly  advised  the  plaintiff* 
might  not  proceed  with  the  action.  Now  the  claim  is 
either  bond  fide  or  mala  fide.  The  defendants  have  the 
means  of  judging,  for  the  solicitors  have  all  the  material 
before  them.  If  bond  fide , then  they  are  taking  an  im- 
proper advantage  in  endeavouring  so  to  block  the  plaintiff’s 
way.  If  mala  fide,  then  the  sooner  the  plaintiff’s  solicitor 
is  put  in  a position  to  advise  his  client  that  he  has  no 
legal  ground  on  which  to  rest  his  claim,  the  better  for  all 
concerned. 

The  expense  the  plaintiff  incurs  in  making  this  applica- 
tion is  far  greater  than  that  of  delivering  a statement  of 
claim. 

I see  no  reason  against  the  plaintiff*  ’s  contention.  I see 
many  in  its  favour. 
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This  is  not  an  application  for  production  generally.  In 
Philipps  v.  Philipps, 40  L.  T.  N.  S.at  p.  822,  Lindley,  J.,  said: 
“ I wish  most  carefully  to  observe  that  we  are  dealing  only 
with  an  order  to  make  an  affidavit  of  documents.  The 
defendant  is  not  asked  to  answer  as  to  any  particular 
document.”  If  it  were,  the  objections  raised  in  the  cases 
cited  in  Wilson’s  J.  A.,  7th  ed.,  p.  259,  and  in  Holmested  and 
Langton’s  J.A.,  p.  496,  might  apply,  for  it  might  be  that  the 
defendants  would  demur  to  the  claim  or  that  the  defendants, 
not  knowing  the  issue  to  be  raised,  might  have  difficulty 
in  making  the  affidavit  of  documents. 

I think  the  principle  of  the  decisions  in  Gordon  v. 
Phillips , 11  P.  R.  540,  and  Fisken  v.  Chamberlain , 9 
P.  R.  283  ; Orpen  v.  Kerr , 11  P.  R.  128;  and  Boulton  v 
Blake,  ib.  p.  196,  is  in  the  plaintiff’s  favour. 

In  view  of  these  and  other  decisions  in  our  Courts,  I 
have  thought  it  wise  to  confer  with  the  learned  Chancellor 
and  the  learned  Chief  Justice  of  the  Queen’s  Bench  Divi- 
sion, and  am  authorized  to  say  that  on  the  facts  of  this 
case  they  are  of  the  opinion  that  production  and  inspection 
were  properly  ordered. 

I have  not  overlooked  my  own  decision  in  Hooey  v. 
Gilbert,  12  P.  R.  114,  to  wffiich  we  were  referred;  but  in 
that  case  I saw  no  difficulty  in  framing  the  pleading;  and 
here  I think  no  pleading  could  be  framed  properly  without 
having  the  letter  in  question  before  the  pleader.  The 
cases  otherwise  differ  materially  in  their  facts. 

The  appeal  must  be  allowed,  and  the  order  of  the  learned 
Master  restored.  Costs  of  the  motion  and  of  the  appeals 
will  be  in  the  cause  to  the  plaintiff  in  any  event. 


MacMahon,  J..  concurred. 
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McLean  y.  Bruce. 

Receiver — Residuary  estate  under  will — Cross-examination  of  executor  and 
residuary  legatee — Account  of  debts  and  legacies  unpaid. 

In  answer  to  the  defendant’s  application  for  a receiver  to  receive  the 
interest  of  the  plaintiff  as  residuary  legatee  under  a will,  of  which  he 
was  also  the  surviving  executor,  the  plaintiff  filed  an  affidavit  in  which 
he  stated  that  the  estate  was  insufficient  to  pay  the  debts  and  specific 
legacies,  and  that  there  would  be  no  sum  coming  to  him  as  residuary 
legatee  : — 

.Held,  that  the  plaintiff  upon  cross-examination  upon  his  affidavit  must 
answer  as  to  whether  there  were  an}^  and  what  debts  and  legacies 
unpaid. 

[January  31,  1890. — Robertson,  J.] 

[June  27,  1890.—  The  Common  Pleas  Division.'] 

This  was  an  application  made  on  behalf  of  the  defen- 
dant by  revivor,  Lewis  Henry  Moffatt,  for  an  order  that 
the  plaintiff  should  attend  at  his  own  expense  before  a 
special  examiner  and  submit  to  be  examined  upon  his 
affidavit,  and  give  satisfactory  answers  to  certain  questions 
put  to  him  upon  his  examination  taken  before  W.  D. 
Gwynne,  Esq.,  special  examiner,  on  the  4th  Januarjq  1890. 

The  defendant  Moffatt  was  the  assignee  of  the  original 
defendant  Bruce,  who  was  a judgment  creditor  of  the 
plaintiff. 

The  plaintiff  was  the  residuary  legatee  of  the  late  John 
Dougald  Cameron,  under  his  last  will  and  testament,  of 
which  he  was  the  surviving  executor  also. 

The  defendant  Moffatt  gave  notice  of  a motion  for  an 
order  that  by  way  of  equitable  execution  in  aid  of  the 
judgment,  the  Toronto  General  Trusts  Company  or  some 
fit  and  proper  person  be  appointed  receiver,  to  receive,  col- 
lect, and  get  in  the  estate  of  the  said  John  Dougald 
Cameron,  deceased,  and  to  take  all  such  proceedings,  either 
by  administration  of  said  estate  or  otherwise,  as  might  be 
necessary. 

The  affidavits  in  support  of  this  motion  shewed  that 
the  only  way  in  which  the  defendant  could  obtain  payment 
of  his  judgment  debt  against  the  plaintiff  McLean  was 
by  the  appointment  of  a receiver  to  collect  and  get  in 
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whatever  interest  the  plaintiff  had  in  the  estate  of  the 
said  Cameron  as  residuary  legatee. 

The  plaintiff  McLean  in  answer  filed  an  affidavit  in 
which  he  stated  inter  alia  as  follows  : 

“I  am  the  residuary  legatee  and  surviving  executor 
named  under  the  will  of  John  Dougald  Cameron,  referred 
to  in  the  said  affidavit,  but  the  estate  of  said  Cameron  is 
insufficient  to  pay  the  debts  and  specific  legacies,  and  there 
will  be  no  sum  whatever  coming  to  me  as  such  residuary 
legatee,  and  no  moneys  will  be  received  by  me  under  the 
judgment  and  report  in  Wilkins  v.  McLean,  as  residuary 
legatee  of  said  testator. 

“The  insufficiency  of  the  said  estate  was  years  ago  ascer- 
tained by  the  Master  of  this  Court  in  proceedings  brought 
by  some  of  the  specific  legatees  in  the  suit  of  Clouston  v. 
McLean .” 

On  this  affidavit  the  plaintiff  was  cross-examined,  and 
was  asked  about  a sum  of  money  which  he  had  received 
in  a suit  of  Wilkins  v.  McLean , in  reference  to  the  Cam- 
eron estate,  which  amount  he  said  he  thought  was  over 
$1,000,  and  the  balance  had  been  paid  info  Court.  He  said 
he  claimed  that  balance  solely  as  representing  the  Cameron 
estate  ; that  the  Master’s  report  in  Clouston  v.  McLean 
shewed  that  the  estate  was  insufficient  to  pay  the  legacies. 
He  declined  to  answer  whether  there  were  any  debts 
of  the  estate  unpaid.  He  said  there  were  legacies  unpaid, 
but  declined  to  name  the  persons  whose  legacies  were  un- 
paid, or  to  go  into  any  matters  of  account  of  the  estate, 
or  to  give  any  statement  as  to  the  assets  of  the  estate, 
except  as  to  the  particular  matter  which  was  in  question  in 
Wilkins  v.  McLean. 

Upon  this  the  defendant  Moffatt  made  the  motion  now 
in  question,  which  was  argued  before  Robertson-,  J.,  in 
^Chambers  on  the  20th  January,  1890. 

Hoyles,  Q.  C.,  for  the  motion. 

II.  Cassels , for  the  plaintiff,  contra. 


506 


ONTARIO  PRACTICE  REPORTS. 


[VOL, 

Judgment  was  delivered  on  the  31st  January,  1890. 

Robertson,  J. — (after  stating  the  facts) — Assuming  for 
the  purposes  of  this  application  that  the  motion  of  the 
defendant  Moffatt  for  the  appointment  of  a receiver 
will  be  in  order  when  made,  on  that  motion  it  will  he 
incumbent  on  the  defendant,  I presume,  to  show  that  there 
is  reasonable  and  probable  cause  for  believing  that  McLean 
will  be  entitled  to  receive  out  of  the  moneys  now  in  Court, 
a part,  at  least,  if  not  all,  in  satisfaction  of  his  claim  under 
the  will  as  residuary  legatee.  He  meets  that  in  his  affida- 
vit by  stating  positively  that  “ the  estate  of  the  said 
Cameron  is  insufficient  to  pay  the  debts  and  specific  lega- 
cies, and  there  will  be  no  sum  whatever  coming  to  me  as 
such  residuary  legatee,  and  no  moneys  will  be  received  by 
me  under  the  judgment  and  report  in  Wilkins  v.  McLean, 
as  residuary  legatee  of  said  testator but  the  defendant 
has  a right  under  Rule  577  to  cross  examine  Mr.  McLean 
on  this  statement,  and  to  disprove  it  if  he  can  by  cross- 
examination.  Should  he  succeed  in  doing  so,  the  objection 
raised  by  Mr.  McLean  to  the  order  for  receiver  will  have 
disappeared. 

It  is  contended  that  the  questions  asked  and  objected  to 
are  such  questions  only  as  Mr.  McLean  can  answer  as 
executor,  and  not  as  residuary  legatee  ; he  contends  that  as 
the  latter  he  knows  nothing  about  the  affairs  connected 
with  the  estate,  and  that  the  defendant  has  no  right  to  ask 
him  on  cross-examination  upon  his  affidavit  any  question 
in  reference  to  his  knowledge  as  executor,  &c.  But  it 
must  be  borne  in  mind  that  Mr.  McLean  himself  says  in 
his  affidavit  that  he  is  the  surviving  executor  to  the  estate, 
and  I presume  that  statement  was  inserted  with  the  view 
of  giving  force  to  his  other  statement  that  nothing  would 
be  coming  to  him  as  residuary  legatee.  In  fact,  I think  it 
would  be  impossible  for  him  to  make  that  statement  unless 
on  information  come  to  his  knowledge  as  executor.  This 
being  so,  why  should  he  not  answer  these  questions  ? I 
confess  I can  suggest  no  reason,  nor  was  any  suggested 


XIII.] 


M‘LEAN  V.  BRUCE. 


507 


on  the  argument  other  than  that  already  mentioned.  If 
Mr.  McLean  was  not  the  executor,  I presume  the  per- 
son acting  in  that  capacity  could  be  examined  by  the 
defendant  in  support  of  his  motion,  and  that  being  the 
case,  I cannot  understand  how  Mr.  McLean  can  escape. 

It  is  said  that  there  is  an  appeal  pending  between  these 
parties  in  this  action  against  an  order  made  by  me  while 
in  Chambers,  rescinding  an  order  made  by  the  Master  in 
Chambers,  directing  an  issue  to  be  tried,  &c.,  and  it  is  con- 
tended that  this  motion  for  receiver  is  therefore  out  of 
time ; that  the  defendant  should  have  abandoned  his 
appeal  before  giving  notice  of  motion  for  receiver.  My 
present  view  is  that  that  objection  is  not  open  to  the  plain- 
tiff on  this  motion ; it  may  be  in  order  on  the  substantive 
motion,  but  all  I have  to  deal  with  now  is  the  ques- 
tion whether  Mr.  McLean  was  right  in  declining  to 
answer  the  questions  set  forth.  I am  of  opinion  that  he 
was  bound  to  fully  answer  such  questions,  and  I am, 
therefore,  obliged  to  order  that  he  appear  before  the 
special  examiner  at  his  own  expense,  at  a time  and 
place  to  be  appointed  by  him,  in  terms  of  the  practice 
of  this  Court,  and  submit  to  and  answer  all  such  ques- 
tions as  may  be  asked  him  touching  and  concerning  the 
statements  made  by  him  in  his  said  affidavit. 

And  I think  he  must  pay  to  the  defendant  his  costs 
of  and  incidental  to  this  motion. 

The  plaintiff  appealed  from  this  decision,  and  his  ap- 
peal was  argued  before  a Divisional  Court  composed  of 
Galt,  C.  J.,  and  MacMahon,  J.,  on  the  21st  May,  1890. 

II.  Cassels,  for  the  appeal. 

Hoyles,  Q.  C.,  contra. 

Judgment  was  delivered  on  the  27th  June,  1890. 

MacMahon,  J. — (after  stating  the  facts) — There  is  a 
sum  of  about  $1,200  now  in  Court  to  the  credit  of  the 
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cause  in  WilJcins  v.  McLean , to  which  McLean  is  entitled 
as  the  executor  of  the  said  testator’s  estate,  and  the 
design  of  the  cross-examination  is  to  shew  that,  not- 
withstanding the  assertion  in  his  affidavit  that  the  assets 
of  the  testator’s  estate  were  insufficient  to  pay  the  debts 
and  legacies,  they  in  fact  had  been  paid  or  nearly  so  ; 
and  that  the  plaintiff  McLean  was  entitled  to  the  whole 
or  a large  portion  of  the  sum  in  Court  as  residuary 
legatee;  and  that  such  sum  should  be  made  available 
for  the  payment  of  the  claims  of  the  applicant  Moffatt. 

He  McLean  declined  to  answer  whether  there  were 
any  of  the  testator’s  debts  remaining  unpaid,  and  made 
the  statement  that  he  had  not  said  there  were  any  un- 
paid, whereas  in  his  affidavit  upon  which  he  was  being  cross- 
examined  he  had  sworn  that  the  estate  was  “ insufficient 
to  pay  the  debts  and  legacies,”  which  was  misleading,  if 
he  did  not  wish  it  to  be  understood  that  some  of  the 
debts  still  remained  unpaid.  He  declined  to  answer 
which  of  the  legacies,  if  any,  mentioned  in  the  will  of  the 
testator  remained  unpaid. 

Where  an  application  is  made  by  a judgment  creditor 
for  the  appointment  of  a receiver  to  the  estate  of  the 
judgment  debtor,  and  the  latter  in  his  affidavit  filed  in 
opposition  thereto  sets  up  that  the  moneys  which  it  is 
sought  to  have  administered  by  the  receiver,  although 
standing  virtually  in  the  name  of  the  judgment  debtor, 
are  not  his  moneys  by  reason  of  the  debts  and  legacies  of 
the  testator,  whose  executor  he  is,  not  having  been  satis- 
fied, and  to  which  he  is  entitled  as  residuary  legatee  if  the 
debts  and  legacies  have  been  satisfied,  the  judgment 
creditor  is  entitled  on  a cross-examination  of  the  applicant 
on  his  affidavit  to  shew  if  he  can,  from  the  mouth  of  the 
judgment  debtor,  that  such  statements  are  not  correct. 
McLean,  as  a judgment  debtor,  can,  in  my  opinion,  be  in  no 
better  position,  considering  the  nature  of  the  application 
and  his  affidavit  in  opposition  thereto,  than  if  he  was  being 
examined  under  Rule  926  as  to  the  property  and  means  he 
has  of  discharging  the  debt ; and  under  that  Rule  it  is  held 
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to  be  a cross-examination  of  the  strictest  character.  See 
Beattie  v.  Barton,  2 C.  L.  T.  104,  and  Republic  of  Costa 
Rica  v.  Strousberg , 16  Ch.  D.  8,  cited  in  note  to  Rule  926 
in  Holmested  and  Langton’s  Judicature  Act  p.  736. 

The  appeal  must  be  dismissed,  and  the  order  of  Robert- 
son, J.,  affirmed  with  costs. 

Galt,  C.  J.,  concurred. 


OUTWATER  Y.  MULLETT. 

Costs  of  the  day — Postponement  of  trial — Counsel  fees. 

An  action  came  on  for  trial,  and  a postponement  was  applied  for  by  the 

defendant,  and  was  ordered  upon  payment  of  the  costs  of  the  day : — 
Held , that  counsel  fees  were  chargeable  and  taxable  according  to  the 

discretion  of  the  taxing  officer,  and  not  according  to  any  arbitrary  limit. 
Hogg  v.  Crabbe,  12  P.  R.  14,  dissented  from. 

[June  26,  1890. — Armour,  C.  J.] 

This  was  an  appeal  by  the  defendant  from  the  taxation 
of  the  plaintiffs  costs  of  the  day  by  the  local  Registrar  at 
Napanee. 

The  appeal  was  argued  before  Armour,  C.  J.,  in  Cham- 
bers, on  the  19th  June,  1890. 

C.  J.  Holman,  for  the  defendant. 

Douglas  Armour,  for  the  plaintiff. 

Judgment  was  delivered  on  the  26th  June,  ]89Q. 

Armour,  C.  J. — This  case  came  on  for  trial  before  me  at 
Napanee,  and  was  postponed  on  application  made  on  behalf 
of  the  defendant  on  the  ground  of  the  absence  of  the  de- 
fendant, his  presence  as  a witness  on  his  own  behalf  being 
material  and  necessary,  and  I ordered  that  the  defendant 
should  pay  to  the  plaintiff  his  costs  of  the  day. 
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The  taxing  officer  taxed  counsel  fees  according  to  his 
discretion,  and  it  is  now  objected  that  he  could  only  tax  a 
counsel  fee  of  $10,  and  the  case  of  Hogg  v.  Crabbe , 12 
P.  R.  14,  is  cited  as  an  authority  for  this  objection. 

My  brother  Proudfoot  was  clearly  under  a misappre- 
hension, or  was  misinformed  as  to  the  practice  that  obtained 
at  common  law  in  taxing  costs  of  the  day.  The  phrase 
“ costs  of  the  day  ” is  a general  term  applicable  to  different 
circumstances,  and  varying  with  those  circumstances.  There 
were  costs  of  the  day  for  not  proceeding  to  trial  pursuant 
to  the  practice  of  the  Court ; and  in  such  cases  no  counsel 
fee  was  chargeable-  There  wTere  costs  of  the  day  for  not 
proceeding  to  trial  according  to  notice,  that  is,  where  the 
plaintiff  gave  notice  of  trial  and  did  not  countermand  it, 
but  did  not  enter  his  record  ; and  in  such  cases  it  became 
and  was  the  practice  in  the  taxing  office,  although  a 
counsel  fee  was  chargeable,  to  tax  only  $10.  There  were 
costs  of  the  day  where  the  plaintiff  gave  notice  of  trial 
and  entered  his  record,  and  afterwards  withdrew  it ; and 
counsel  fees  were  in  such  cases  chargeable,  but  were 
taxable  according  to  the  discretion  of  the  taxing  officer, 
and  not  according  to  any  arbitrary  limit.  And  there 
were  costs  of  the  day  where  the  plaintiff  gave  notice 
of  trial  and  entered  his  record,  and  the  defendant  moved 
to  postpone  the  trial,  and  it  was  postponed  upon  pay- 
ment of  the  costs  of  the  day;  and  counsel  fees  were  in 
such  cases  chargeable,  but  were  taxable  according  to  the 
discretion  of  the  taxing  officer,  and  not  according  to  any 
arbitrary  limit. 

Under  the  term  “ costs  of  the  day  ” used  in  the  order 
made  by  me  in  this  case,  counsel  fees  were  chargeable,  and 
were  taxable  according  to  the  discretion  of  the  taxing 
officer,  and  not  according  to  any  arbitrary  limit. 

This  appeal  will  therefore  be  dismissed,  but  without 
costs,  owing  to  the  fact  that  the  defendant  relied  on  Hogg 
v.  Crabbe,  and  was  misled  by  it. 
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Wanzer  Lamp  Company  v.  Woods  et  al. 


Domicil — Residence  within  Ontario — Rule  271  (c). 

Action  by  a foreign  company  upon  a contract  made  in  a foreign  country 
against  two  defendants,  one  of  whom  resided  in  Manitoba,  and  was 
there  served  with  process.  Upon  a motion  by  this  defendant  to  set 
aside  the  service,  it  was  contended  by  the  plaintiffs  that  the  other  de- 
fendant was  ordinarily  resident  or  domiciled  in  Ontario,  within  the 
meaning  of  Rule  271  (c),  and  therefore  that  the  Court  had  jurisdiction. 

It  appeared  that  at  the  time  of  the  motion  the  latter  defendant  was  an  em- 
ployee of  the  Government  of  the  Province  of  Quebec  ; that  prior  to  1883 
his  domicil  was  in  Quebec,  whence  he  removed  to  Manitoba,  where  he 
resided  until  1886  ; that  he  then  went  to  Australia ; that  in  1887 
or  1888  he  returned  to  Canada,  and  resided  part  of  the  time  in  Toronto, 
and  part  of  the  time  in  Winnipeg,  until  September,  1889,  when  he 
returned  to  Quebec  ; that  he  remained  while  in  Toronto  for  only  three 
months  at  a time  ; that  his  wife  had  recently  gone  to  Europe  and  did 
not  intend  to  return  to  Toronto  ; that  his  family  were  still  in  To- 
ronto, but  his  intention  was  to  keep  them  there  only  until  he  got  some- 
thing to  do  ; that  Toronto  was  never  looked  upon  as  a permanent  home 
for  the  family  ; and  that  it  was  the  intention  of  the  family  to  go  to  him 
as  soon  as  he  should  send  for  them  : — 

Held,  that  he  was  neither  “ domiciled  nor  ordinarily  resident  within 
Ontario and  the  service  was  set  aside. 

[June  2,  1890.—  The  Master -in-Ordinary. 


This  was  an  action  brought  by  a foreign  corporation, 
against  two  defendants,  A.  Woods  and  James  H.  Woods, 
upon  a contract  made  in  the  United  States. 

The  defendant  James  H.  Woods  lived  in  Winnipeg, 
Manitoba,  and  was  there  served  with  process. 

The  motion  was  by  that  defendant  to  set  aside  the 
service  upon  him.  At  the  time  of  the  motion  the  other 
defendant  had  not  been  served. 

The  plaintiffs  resisted  the  motion  on  the  ground  that  the 
service  might  be  allowed  under  Con.  Rule  271,  by  reason 
of  the  defendant  A.  Woods  being  “ domiciled  or  ordinarily 
resident  within  Ontario.” 

The  facts  are  set  out  in  the  judgment. 

The  material  parts  of  the  Con.  Rule  are  as  follows  : — 
271.  Service  out  of  the  jurisdiction  of  a writ  of  sum- 
mons or  notice  of  a writ  of  summons  or  other  document 
by  which  a matter  or  proceeding  is  commenced  may  be 
allowed  by  the  Court  or  Judge  whenever — 
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(c)  Any  relief  is  sought  against  any  person  domiciled  or 
ordinarily  resident  within  Ontario  ; or 

(g)  Any  person  out  of  the  jurisdiction  is  a necessary  or 
proper  party  to  an  action  properly  brought  against  some 
other  person  duly  served  within  the  jurisdiction. 

The  motion  was  argued  before  the  Master-in- Ordinary 
(sitting  for  the  Master  in  Chambers)  on  the  30th  May, 
1890. 

H.  E.  Ridley , for  the  defendant  James  H.  Woods. 

W.  M.  Douglas , for  the  plaintiffs. 

Judgment  was  delivered  on  the  2nd  June,  1890. 

Mr.  Hoggins,  Q.  C.,  Master-in-Ordinary  : — The  plain- 
tiffs, a foreign  corporation,  sue  two  defendants  who  are  de- 
scribed in  the  writ  of  summons  as  “ A.  Woods,  of  the  city  of 
Toronto,  in  the  Province  of  Ontario,  and  James  H.  Woods, 
of  the  city  of  Winnipeg,  in  the  Province  of  Manitoba.” 
The  last  named  defendant  moves  to  set  aside  the  service  on 
him,  at  Winnipeg,  of  the  concurrent  writ  of  summons  and 
statement  of  claim,  on  the  ground  that  the  Ontario  Courts 
have  no  jurisdiction  in  the  premises. 

The  action  is  on  a contract  made,  and  the  dealings 
carried  on,  between  the  parties  in  the  United  States.  The 
defendant  James  H.  Woods,  then  a resident  of  the  United 
States,  has  since  removed  to  Winnipeg.  The  question  to 
be  disposed  of  is  whether  the  other  defendant,  A.  Woods 
is  a resident  of  Ontario  within  the  meaning  of  Con.  Rule 
271. 

The  evidence  establishes  that  the  defendant  A.  Woods 
is  at  present  in  the  employment  of  the  Government  of 
Quebec ; that  prior  to  1883  his  domicil  was  Quebec, 
whence  he  removed  to  Manitoba,  where  he  resided  until 
1886  ; that  he  then  went  to  Australia ; that  in  1887  or 
1888  he  returned  to  Canada,  and  has  resided  part  of  the 
time  in  Toronto,  and  part  of  the  time  in  Winnipeg,  until 
September,  1889,  when  he  returned  to  Quebec,  and  obtained 
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the  Government  employment  referred  to.  The  witness  who 
was  examined  as  to  his  domicil,  states  that  the  defendant 
remained  while  in  Toronto  for  onty  three  months  at  a time  ; . 
that  his  wife  has  recently  gone  to  Europe,  and  does  not 
intend  to  return  to  Toronto  ; that  the  defendant’s  intention 
in  bringing  his  family  to  Toronto,  was  to  keep  them  there 
until  he  got  something  to  do  ; that  Toronto  was  never 
looked  upon  as  a permanent  home  for  the  family  ; and  that 
it  is  the  intention  of  the  family  to  go  to  the  defendant  as 
soon  as  he  sends  for  them. 

The  plaintiffs  contend  that,  by  reason  of  the  family  of 
this  defendant  residing  in  Toronto,  he  must  be  held  to  be 
ordinarily  resident  or  domiciled  here ; and  that  the  action 
therefore  comes  within  clause  (c)  of  Con.  Eule  271,  as  one  in 
which  “ relief  is  sought  against  any  person  domiciled  or 
ordinarily  resident  in  Ontario  and  that  the  defendant 
making  this  application,  is  properly  a party  under  clause  ( g ). 

The  term  “ ordinarily'  resident”  may,  I think,  receive 
the  same  interpretation  as  “ residence  ” has  received  in 
settlement  and  election  cases ; although,  for  the  purposes  of 
the  jurisdiction  of  the  Court,  a temporary  residence  within 
the  territory  of  the  forum  is  sometimes  a fact  to  be  con- 
sidered in  determining  what  is  called  the  “ forensic  domi- 
cil : ” 1 Burge’s  Col.  & For.  Laws,  32.  “ Residence”  is  the 

place  where  one  habitually  sleeps : Baxter's  Case , 1 O’M. 
& H.  158;  it  is  the  place  where  a man  establishes  his 
abode,  and  makes  the  seat  of  his  property:  Chase  v. 
Miller , 41  Penn.  St,  403.  And  he  must  have  a fixed 
purpose  of  remaining  at  that  place,  which  cannot  be 
referred  to  an  occasional  purpose  of  either  pleasure  or 
business:  Bempde  v.  Johnstone , 3 Yes.  201.  There  must 
be  the  animus  residendi  : Whithorn  v.  Thomas , 7 M. 
■&  Gr.  1.  An  inhabitant  (or  resident)  in  its  ordinary 
phraseology  means  a dweller,  or  one  who  dwells  or  resides 
permanently  in  a place,  or  who  has  a fixed  residence,  as 
distinguished  from  an  occasional  lodger,  or  visitor,  unless 
a statutory  signification  is  given  to  the  term  when  used  in 
a particular  connection,  different  from  its  grammatical 
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import,  or  its  usual  meaning  in  common  parlance  : per 
Ritchie,  C.  J.,  in  Ex  p.  Smith , 2 Pugs.  N.  B.  147.  Thus 
where  a surgeon  of  a lunatic  asylum  at  N.  took  lodgings 
for  his  wife  and  family  at  St.  P.,  where  he  visited  them 
weekly,  it  was  held  that  his  “ residence  ” was  at  N.,  the 
place  where  his  duty  had  to  be  performed : Regina  v. 
Norwood , L.  R.  2 Q.  B.  457.  Applying  these  cases  to  the 
evidence  before  me,  I cannot  find  that  the  defendant  is 
“ ordinarily  resident  within  Ontario.” 

But  the  Rule  also  uses  the  term  “ domiciled  and  it  is 
well-known  that  the  term  “ residence  ” has  a different 
signification  from  “ domicil.”  The  question  of  domicil  is 
material  in  determining  the  civil  status,  capacities,  and 
rights  of  persons,  and  their  title  to  property.  A person 
may  have  two  residences.  As  Lord  Coke  says : “ If  a man 
dwelleth  in  a forraigne  shire,  riding,  city,  or  town  cor- 
porate, and  keepeth  a house  and  servants  in  another  shire, 
riding,  city,  or  town  corporate,  he  is  an  inhabitant  in 
each:”  2 Coke’s  Inst.  702;  acc.  Bond  v.  St.  George , L.  R. 
6 C.  P.  312.  But  every  person  is  assumed  by  the  law  to 
have  only  one  domicil;  and  it  prevails  until  not  only 
another  is  acquired,  but  an  intention  is  manifested  and 
carried  into  execution,  of  abandoning  the  original  domicil, 
and  acquiring  another  by  actual  residence  in  a place 
chosen  as  the  principal  and  permanent  residence  of  the 
party  : Aikman  v.  Aikman,  3 Macq.  H.  L.  854.  And  the 
presumption  of  law  is  against  the  intention  to  abandon 
the  domicil  of  origin ; and  such  abandonment  of  domicil 
is  not  to  be  inferred  from  the  fact  of  a lengthened  resi- 
dence in  a foreign  country  : Hodgson  v.  DeBeauchesne,  12 
Moo.  P.  C.  285.  Consequently  a resident  of  one  country 
going  to  another  with  the  intention  of  residing  there  for  the 
mere  purpose  of  trading  or  making  a fortune,  does  not,  by 
length  of  residence  alone,  gain  a new  domicil  in  that 
country;  for  domicil  imports  an  abiding  and  permanent 
home,  and  not  a mere  temporary  one  ; and  residence  alone, 
though  decisive  as  to  the  factum , is  an  equivocal  act  as 
to  the  animus : Jopp  v.  Wood,  34  Beav.  88 ; 4 DeG.  J.  & 
S.  616. 
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Applying  these  principles  to  the  case  before  me,  I must 
hold  that  however  this  defendant’s  three  years’  residence 
in  Manitoba  may  affect  his  original  domicil,  Quebec,  he 
never  acquired  a domicil  in  Ontario.  So  that  on  either 
ground  of  residence  or  domicil,  the  plaintiff’s  action  does 
not  come  within  Con.  Rule  271. 

It  would  seem  that  the  provisions  of  the  Rule  (271)  are 
similar  to  those  of  the  civil  law. 

In  Phillimore’s  International  Law  the  rules  governing 
the  jurisdiction  of  Courts  over  those  who  are  alien  to  the 
forum  are  thus  stated : “ The  first  question  which  arises 
respecting  the  exercise  of  contentious  jurisdiction  in  a suit 
to  which  one  of  the  parties  may  be  a foreigner,  seems  to 
be : What  is  the  forum  competens  in  the  particular  case  ? 
First,  the  answer  may  depend,  in  some  degree,  upon  the 
position  in  the  suit  taken  up  by  the  foreigner.  He  may  be 
plaintiff  or  defendant ; and  in  a suit  in  which  the  other 
party  may  be  a native  or  a fellow-countryman,  or  a for- 
eigner, and  not  his  fellow-countryman.  Secondly,  the 
answer  may  depend  upon  the  nature  or  subject  of  the 
suit.  Whether  it  is  an  action  in  rem  or  in  personam , 
real  or  personal, — the  latter  being  by  the  English  law 
identical  with  transitory  actions  ; and  capable  of  being 
brought  wherever  the  defendant  can  be  found.  Thirdly, 
the  answer  may  depend  upon  the  accident  of  the  place  in 
which  the  obligation  was  originally  incurred,  or  in  which 
it  was  agreed  that  it  should  be  executed  (2nd  ed.,  vol.  4, 
p.  693-4). 

These  rules  appear  to  have  been  practically  illustrated 
in  the  case  of  Gookney  v.  Anderson,  8 Jur.  N.  S.  1220, 
where,  as  tersely  stated  by  the  learned  Judge,  the  forum 
domicilii,  the  forum  rei  situs,  and  the  forum  contractus, 
were  Scotch.  Sir  J.  Romilly,  M.  R.,  said : “ It  would  be 
as  I apprehend,  an  unprecedented  event  in  the  records  of 
this  Court,  if  two  foreigners  should  enter  into  a contract 
relating  to  foreign  affairs,  to  be  performed  in  their  own 
country,  that  this  Court  would  allow  one  of  them  to  sue 
the  other,  with  reference  to  that  contract,  in  English 
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tribunals.  * * The  subject  matter  * * arises  out  of 

a contract  relating  to  foreign  matters,  entered  into  by 
foreigners  residing  abroad,  and  subject  to  the  laws  of  their 
own  country.  It  is  true  that  this  country  is  Scotland, 
and  that,  so  far  as  allegiance  to  the  sovereign,  and  so  far 
as  political  rights  and  duties  are  concerned,  it  is  part  of 
the  same  country  as  England  ; but,  for  the  purpose  I am 
now  considering,  it  is  as  much  a foreign  country  as  France, 
regulated  by  a distinct  system  of  laws,  and  a separate 
administration  of  justice.” 

The  question  of  jurisdiction  is  also  dealt  with  in  Norris 
v.  Chambres,  7 Jur.  N.  S.  59,  689,  where  it  was  held  that 
the  Court  will  not  pronounce  a judgment  between  persons 
within  its  jurisdiction  respecting  property  in  another 
country,  where  such  judgment  cannot  be  enforced  without 
the  intervention  of  a foreign  Court. 

But  it  seems  to  be  optional  with  our  Courts  to  exercise 
its  jurisdiction,  even  in  cases  within  the  rules  cited  from 
Phillimore ; and  in  Matthaei  v.  Galitzin,  L.  R.  18  Eq.  840, 
it  was  declined ; although  that  was  the  case  of  a company 
incorporated  in  England  to  carry  on  business  in  Russia, 
the  profits  of  which  were  brought  to  England  to  be  divided 
and  then  remitted  to  Russia ; Sir  R.  Malins,  Y.C.,  holding 
that  it  was  not  the  duty  of  the  Court  to  settle  disputes  be- 
tween foreigners,  unless  some  special  ground  were  shewn 
for  the  jurisdiction,  as  that  the  parties  were  resident,  or 
the  property  was  situate,  in  England. 

These  cases  are  sufficient  to  dispose  of  the  motion  in  the 
terms  asked  for  by  the  defendant. 
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A DIGEST 


OF 

ALL  THE  REPORTED  PRACTICE  CASES 

CONTAINED  IN  THIS  VOLUME. 


ABSCONDING  DEBTORS’  ACT. 

See  Prohibition,  3. 


ACTION. 

See  Damages — Indemnity — Par- 
ties, 2. 

ACTIONS,  CONSOLIDATION  OF. 

1.  Consolidation  of  actions — Con- 
duct of  consolidated  cause — Priority 
in  time — Burden  of  proof — Scope  of 
actions .]  — In  determining  which 
party  is  to  have  the  conduct  of  a 
consolidation  of  two  cross-actions  the 
main  indicia  to  be  regarded  are  : 
Which  action  was  first  begun1?  Upon 
whom  does  the  chief  burden  of  proof 
lie  % Which  action  is  the  more  com- 
prehensive in  its  scope  % 

And  where  G.  first  sued  B.  for 
cancellation  and  delivery  up  of  four 
promissory  notes  made  by  G.  and  S. 
jointly  to  B.,  and  also  for  cancella- 
tion of  an  agreement  in  relation  to 
which  the  notes  were  given  ; and  B. 
afterwards  sued  G.  and  S.  upon  three 
of  the  four  notes  in  question  • and 
substantially  the  same  issues  were 
raised  in  both  actions,  the  making 
67 — VOL.  XIII.  O.P.R. 


of  the  notes  being  admitted  by  G- 
and  S.  in  the  pleadings,  the  actions 
were  consolidated,  and  G.  was  al- 
lowed to  proceed  with  his  action',  Si 
being  added  as  a party  to  it.  Cirvin 
v.  Burke.  Burke  v.  Girvin  and- 
Spence,  216. 

2.  C onsolidation  of  actions — Stay- 
ing actions — Identity  of  issues — 
Leave  to  appeal.  ] — An  order  to  con- 
solidate, strictly  so  called,  is  a mat- 
ter of  discretion,  and  is  made  as  a 
favour  to  and  for  the  benefit  of  the 
defendants,  the  object  being  that  a 
single  trial  may  decide  that  which  is 
in  fact  only  a single  question,  and 
thus  save  costs  and  expense.  No 
such  order  ought  to  be  made  unless 
the  questions  in  each  case  are  sub- 
stantially the  same,  and  the  evidence 
would  be  substantially  the  same  if 
they  were  all  tried. 

Leave  to  appeal  from  the  order  of 
the  Queen’s  Bench  Divisional  Court, 
13  P.  B.  179,  was  refused.  Niagara 
Grape  Co.  v.  Nellis , 258. 

3.  Consolidation  of  actions — Stay- 
ing actions — Principal  and  sureties— 
Reference — Costsf — Twelve  actions 
brought  by  a municipality  against  the 
different  sureties  of  the  municipal 

. 
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treasurer,  to  recover  amounts  alleged 
to  have  been  received  by  the  treasu- 
rer and  not  accounted  for,  were  con- 
solidated and  proceedings  in  them 
were  stayed  pending  the  determina- 
tion of  an  action  against  the  treas- 
urer himself  to  recover  the  same 
amounts. 

In  the  action  against  the  treasurer 
a reference  was  directed  to  ascertain 
what  was  due  from  him,  and  an 
order  was  made  permitting  the  sure- 
ties to  appear  upon  the  reference 
and  contest  the  claims  of  the  muni- 
cipality. 

This  order  was  varied  by  making 
provision  for  awarding  costs  as  be- 
tween the  municipality  and  the  sure- 
ties. County  of  Essex  v.  Wriglit. 
County  of  Essex  v.  Duff,  474. 

See  Stay  of  Proceedings,  2. 


ACTION,  DISMISSAL  FOR  NON- 
PROSECUTION. 

1.  Dismissing  action  — Want  of 
prosecution — Failure  to  enter  for 
trial — Notice  of  trial — Rules  6 Iff , 
663.~\ — Where  the  plaintiff  fails  to 
enter  the  action  for  trial  at  a sittings 
for  which  he  has  given  notice  of  trial, 
the  action  cannot  be  dismissed  for 
want  of  prosecution  under  Rule  647 ; 
the  defendant’s  remedy  is  to  enter 
the  action  himself  under  Rule  663. 

Crick  v.  Hewlett , 27  Ch.  D.  355, 
distinguished.  McDougaldv.  Thom- 
son, 256. 

2.  Dismissing  action  — Non-at- 
tendance of  plaintiff  for  examination 
— Unmeritorious  action  — Security 
for  costs — Former  action  for  same 
cause  by  another  plaintiff. ] — Upon  a 
motion  to  dismiss  the  action  for  the 
plaintiff’s  non-attendance  to  be  ex- 


amined for  discovery  pursuant  to 
appointment,  the  plaintiff  offered  to 
submit  herself  for  examination  at 
any  time  at  her  own  expense.  The 
Master  in  Chambers,  nevertheless, 
dismissed  the  action  with  costs,  the 
plaintiff’s  claim  not  being,  in  his 
opinion,  an  honest  or  fair  one. 

The  plaintiff  sued  as  lessee  from 
her  brother  of  certain  goods,  for 
damages  for  illegal  distress.  An 
action  had  been  previously  brought 
by  her  brother  in  respect  of  the 
same  distress  against  the  same  de- 
fendant, and  had  been  dismissed. 

Sernble,  that  under  these  circum- 
stances security  for  costs  might  be 
ordered.  Denham  v.  Gooch  et  al., 
344. 

3.  Dismissing  action  — Want  of 
prosecution — Rule  6 Jf7 — Default  of 
entry  for  two  sittings — Notice  of  trial 
for  second  sittings .]  — Where  the 
plaintiff  was  in  default  for  not  giving 
notice  of  trial  for  the  Autumn 
Assizes,  but  the  defendant  did  not. 
move  to  dismiss  the  action,  and  the 
plaintiff  gave  notice  of  trial  for  the 
Winter  Assizes,  but  neither  party 
entered  the  action  for  trial : — 

Held , that  the  action  could  not  be 
dismissed  for  want  of  prosecution 
under  Rule  647. 

McDougald  v.  Thomson,  1 3 P.  R. 
256,  followed.  Simpson  v.  Murray, 
418. 


ADMINISTRATION. 

1.  Administrator  ad  litem — Rule 
311 .] — It  is  not  intended  by  Rule 
311  that  the  business  of  the  Surro- 
gate Court  should  in  a large  measure 
be  transferred  to  the  High  Court ; 
the  intention  is,  to  provide  for  neces- 
sities arising  in  the  progress  of  an 
action,  where  representation  of  an 
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estate  is  required  in  the  action,  and 
there  has  not  been  carelessness  or 
negligence  on  the  part  of  the  party 
who  may  require  the  appointment 
made. 

Under  the  circumstances  of  this 
case  an  application  for  the  appoint- 
ment of  an  administrator  ad  litem 
was  refused. 

Re  Chambliss , 12  P.  R.  649,  dis- 
tinguished. Meir  v.  Wilson , 33. 

2.  Administrator  ad  litem — Rale 
■311  — Security. — In  a mortgage 
action  in  which  foreclosure  only  was 
sought,  it  was  stated  that  the  lands 
were  not  equal  in  value  to  the  mort- 
gage debt.  The  mortgagor  being 
dead  and  having  left  no  estate  what- 
ever except  the  equity  of  redemption 
sought  to  be  foreclosed,  the  executor 
named  in  the  will  of  the  mortgagor, 
which  had  not  been  offered  for  pro- 
bate, was  appointed  administrator 
ad  litem  without  security,  under 
Rule  311.  Cameron  v.  Phillips , 78. 

3.  Administrator  ad  litem — Order 
appointing , form  of — Rule  311. ] — 
In  framing  an  order  under  Rule  311 
appointing  an  administrator  ad  litem 
it  is  not  sufficient  that  the  order 
state  that  “it  is  ordered  that  A.  be 
and  he  is  hereby  appointed  adminis- 
trator ad  litem  to  the  estate  of  B.  •” 
the  order  is  really  a grant  of  admin- 
istration, and  should  contain  the  par- 
ticulars mentioned  in  Rule  48  of  the 
Surrogate  Rules  ; and,  if  such  is  the 
fact,  should  also,  in  view  of  R.  S.  O. 
ch.  50,  sec.  58,  state  that  the  admin- 
istration is  of  the  real  and  personal 
estate.  Cameron  v.  Phillips  (No.  2), 
141. 

4.  Administrator  ad  litem — Rule 
311A — The  plaintiff  claimed  from 
the  defendants  a sum  of  money,  part 
•of  which  had  been  deposited  by  E.P., 


and  part  by  the  plaintiff  herself,  but 
all  in  the  name  of  E.  B.,  who  was  a 
non-existent  person.  E.  P.  died 
intestate  before  this  action  was 
brought,  and  no  letters  of  adminis- 
tration to  his  estate  having  issued, 
the  plaintiff  applied  under  Rule  311 
for  the  appointment  of  an  adminis- 
trator ad  litem. 

The  Court  refused  to  make  an 
appointment. 

Meir  v.  Wilson,  13  P.  R.  33,  ap- 
proved of  and  followed.  Ford  v. 
La'nded  Banking  and  Loan  Co.,  210. 

5.  Money  in  Court — Payment  out 
to  next  of  kin  of  deceased  party  — 
Personal  representative — Revivor .] — 
Money  in  Court  will  not  be  paid  out 
to  the  next  of  kin  of  deceased  parties 
without  a personal  representative 
having  been  appointed  and  made  a 
party  by  revivor,  except  in  simple 
simple  cases,  where  the  sum  in 
Court  is  small,  and  the  circumstances 
are  such  that  the  Court  can  see  that 
it  is  safe  to  dispense  with  adminis- 
tration or  revivor  or  both,  in  order 
to  save  costs.  Mulock  v.  Gawthra, 
453. 

See  Costs,  &c.,  9. 


ADMINISTRATOR. 

See  Costs,  &c.,  12. 


AFFIDAVIT. 

See  Arrest,  2 — Conviction — In- 
terpleader— Costs,  &c.,  16. 


AGENT. 

See  Service,  1,  2. 
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AMENDMENT. 

See  Costs,  &c.,  29. 


ANNUITY. 

See  Parties,  1. 


APPEAL. 

1.  Judge  in  Chambers — Motion 
to  extend  time  for  moving  Divisional 
Court.] — A motion  to  extend  the 
time  for  moving  before  a Divisional 
Court  against  the  judgment  of  the 
trial  Judge  should  not  be  made  to  a 
Judge  in  Chambers,  but  to  the  Di- 
visional Court  itself.  Imperial  Loan, 
Company  v.  Baby , 59. 

2.  Appeal — To  Supreme  Court  of 
Canada — Judgment  of  Court  of  Ap- 
peal upon  appeal  from  Divisional 
Court  refusing  new  trial — Notice  of 
appeal — R.  S.  C.  eh.  135 , sec.  (d.), 
Ifl  — ■ Extension  of  time — Circum- 
stances of  case.] — The  defendants  ap- 
pealed to  the  Court  of  Appeal  from 
an  order  of  a Divisional  Court  dis- 
charging an  order  nisi  to  enter 
judgment  for  the  defendants  or  for 
a new  trial,  on  the  ground,  among 
others,  that  the  trial  Judge  should 
have  withdrawn  the  case  from  the 
jury,  or  should  have  directed  them 
otherwise  than  he  did.  The  Court 
of  Appeal  dismissed  the  defendants5 
appeal,  and  the  defendants  sought  to 
appeal  from  such  dismissal  to  the 
Supreme  Court  of  Canada. 

Held , that  the  judgment  of  the 
Court  of  Appeal  came  within  sec. 
24  (d.)  of  the  Supreme  and  Exche- 
quer Courts  Act  It.  S.  C.  ch.  135,  as 
“ a judgment  upon  a motion  for  a 
new  trial  upon  the  ground  that  the 
Judge  has  not  ruled  according  to 


law and  that  the  proposed  appeal 
was  governed  by  the  necessity  for 
the  notice  of  appeal  within  twenty 
days,  prescribed  by  sec.  41  of  the- 
Act. 

The  judgment  of  the  Court  of  Ap- 
peal was  delivered  on  the  5th  of 
March,  1889.  On  the  16th  March 
the  solicitors  for  the  defendants  wroto 
to  their  clients  suggesting  an  appeal, 
but  they  received  no  instructions, 
until  the  2nd  April,  and  took  no 
step  till  the  3rd  April.  No  expla- 
nation was  offered  of  the  delay  or 
neglect  except  the  production  of  a 
telegram  to  the  solicitors  from  an 
officer  of  the  defendants  giving  in- 
structions  to  appeal,  and  suggesting 
that  the  matter  had  been  overlooked! 
by  another  officer. 

The  Judges  in  the  Divisional 
Court  and  Court  of  Appeal  were 
unanimous  in  deciding  against  the- 
defendants. 

Held , that,  under  these  circum- 
stances, the  time  for  giving  the  re- 
quired notice  should  not  be  extended. 
Rowlands  v.  Canada  Southern  R.  JR 
Co.,  93. 

3.  Masters  and  Referees — Appeals 
from  interlocutory  rulings  — G.  0. 
Chy.  6 — Rules  39,  8J+6,  8J+8,  850- 
Judge  in  Chambers — Mortgage  action 
—Plea  of  payment — Onus  of  proof f 
— G.  O.  Chy.  642  provided  for  an 
appeal  to  a Judge  in  Chambers 
against  any  decree,  order,  report, 
ruling  or  other  determination  of* 
any  Master ; but  this  order  has  been 
abrogated,  and  the  provisions  for 
appeals  from  Masters  and  Referees 
are  now  contained  in  Rules  848-850, 
in  wrhich  there  is  no  provision  for  an 
appeal  from  a ruling  or  certificate, 
but  from  a report  only. 

Held, nevertheless  that  a party  to 
any  reference  has  a right  to  come  to 
the  Court  at  any  stage  with  any  well 
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founded  complaint  against  the  con- 
duct of  the  referee,  either  personal 
misconduct  or  error  in  receiving  or 
rejecting  evidence,  or  otherwise  ; and 
Rule  39  shews  the  intention  to  per- 
mit interlocutory  rulings  to  be  con- 
sidered ; but  a Judge  in  Chambers  has 
no  longer  any  jurisdiction,  and  the  ap- 
peal must  be  to  a Judge  in  Court. 

Conmee  v.  Canadian  Pacific  R.  W. 
Co.,  16  O.R.,  at  pp.  641,  642,  and 
cases  cited  at  p.  657,  referred  to. 

Quaere , whether  upon  a reference 
to  a local  Master,  qua  Master,  an 
appeal  from  an  interlocutory  order 
would  lie  under  Rule  846. 

The  action  was  brought  to  recover 
the  principal  and  interest  due  upon  a 
mortgage,  and  also  upon  certain  other 
claims.  The  interest  was  alleged  to 
be  overdue,  and  the  principal  to  have 
become  due  by  virtue  of  an  acclera- 
tion  clause.  The  defendant  pleaded 
payment  of  the  interest.  A refer- 
ence was  directed  to  a Master,  and 
upon  such  reference  the  plaintiff 
proved  his  mortgage,  and  it  appeared 
therein  that  certain  instalments  of 
interest  were  overdue. 

Held,  that  the  plaintiff  had  made 
-out  a prima  facie  case  and  could,  not 
be  called  on  to  prove  the  non-payment 
•nf  interest.  Markle  v.  Ross,  135. 

4.  Leave  to  appeal — Report  of  re- 
feree— Time — Judgment  on  further 
directions,  effect  of — Jurisdiction  of 
Judge  in  Chambers  and  in  Court .] — 
Held,  that  after  the  report  of  a re- 
feree has  become  absolute  and  a judg- 
ment on  further  directions  founded 
thereon  has  been  pronounced,  drawn 
up,  and  entered,  a Judge  in  Cham- 
pers has  no  jurisdiction  to  entertain 
an  application  for  leave  to  appeal  ; 
nor  could  any  appeal  be  entertained 
unless  the  judgment  on  further  dir- 
ections were  set  aside;  and  that  could 
not  be  done  even  by  a Judge  in 


Court,  but  only  by  the  proper  appell- 
ate tribunal.  Re  Dingman  and  Hall 
et  al,  232. 

5.  County  Court  appeal — Order  in 
Chambers  strikng  out  jury  notice — 
R.S.O.  ch.  Iff,  sec.  j2.\  — The  right  or 
claim  mentioned  in  sec.  42  of  the 
County  Courts  Act,  R.S.O.  ch.  47, 
is  that  which  forms  the  subject  of  the 
action,  not  the  right  to  take  any  par- 
ticular step  in  the  course  of  the  action ; 
and  an  order  made  in  Chambers  in  a 
County  Court  action  striking  out  a 
jury  notice  is  not  an  order  finally 
disposing  of  a right  or  claim  within 
the  meaming  of  the  section,  but  is  in 
its  nature  an  interlocatory  order,  and 
not  appealable.  McPherson  v.  Wil- 
son, 339. 

See  Actions — Consolidation  of 
2 — Attachment  1,  2 — Parties  4 — 
Venue — Examination  9,  18 — Costs 
3,  25,  27. 


APPEARANCE. 

Notice  of,  where  entered  late — 
Judgment  for  default — Rule  281.  ] — 
Judgment  may  be  signed  under  Rule 
281  for  default  of  appearance  where 
an  appearance  has  been  entered 
after  the  time  limited,  if  notice, 
which  means  “ notice  in  writing,” 
has  not  been  given  as  required  by 
the  Rule. 

Knowledge  of  the  fact  that  an 
appearance  has  been  entered  does 
not  constitute  such  notice  as  the  Rule 
requires. 

Smith  y.  Dobbin , 3 Ex.  D.  338, 
followed. 

Lanark  a'nd  Drummond  Plank 
Road  Co.  v.  Bothwell,  2 U.  C.  L.  J. 
O.  S.  229,  not  followed.  Hudson 
Bay  Company  v.  Hamilton,  461. 
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ARBITRATION  AND  AWARD. 

1.  Reference  back  to  arbitrators — 
Time  for  moving — Delay — Discov- 
ery of  new  evidence — Fraud — Scope 
of  reference  back. ] — An  application 
to  remit  a case  back  to  arbitrators 
for  reconsideration  need  not  be  made 
within  the  time  limited  for  moving 
to  set  aside  an  award,  but  it  must 
be  made  within  a reasonable  time, 
and  delay  must  be  satisfactorily  ac- 
counted for. 

Leicester  v.  Grazebrook , 40  L.  T. 
N.  S.  883,  approved  and  followed. 

In  this  case  a reference  of  the 
claims  upon  certain  insurance  poli- 
cies was  made  by  submission  to  two 
arbitrators,  who  disagreed,  and  in 
pursuance  of  the  submission  chose 
an  umpire,  who  made  his  award  on 
the  25th  July,  1887.  On  the  29th 
May,  1888,  the  insurers  moved  for  a 
reference  back  on  the  ground  that 
they  had  then  recently  discovered 
evidence  that  a quantity  of  goods 
saved  from  the  fire  were  not  credited 
by  the  assured  on  their  proofs  of  loss 
and  were  fraudulently  concealed. 

Held , that  there  should  be  a refer- 
ence back  to  the  arbitrators  to  con- 
sider the  new  evidence  and  determine 
its  bearing  on  the  questions  originally 
submitted  to  them.  The  reference 
back  should  be  general  and  not 
limited  to  an  inquiry  as  to  what 
goods  were  not  destroyed  by  fire. 
Re  Citizens  Insurance  Company  et 
al.  and  Henderson  et  al.  70. 

2.  Municipal  by-law  and  appoint- 
ment of  arbitrators — R.  S.  0.  ch.  53, 
sec.  13 — Submission — Necessity  for 
making  rule  of  Court — R.  S.  0.  ch. 
18 If,  sec.  JfOlf — Ex  parte  order — Rule 
526 — Disclosure  of  matters  in  dis- 
pute.']— In  the  case  of  an  arbitration 
under  the  Municipal  Act,  It.  S.  O. 
ch.  184,  a municipal  by-law  and  ap- 


[VOL- 

pointments  in  writing  by  the  parties 
of  the  arbitrators  constitute  such  a 
submission  to  arbitration  by  consent 
as  may  be  made  a rule  of  Court 
under  sec.  13  of  R.  S.  O.  ch.  53. 

R.  S.  O.  ch.  184,  sec.  404,  pro- 
vides that  every  award  made  there- 
under shall  be  subject  to  the  juris- 
diction of  the  High  Court  as  if  made 
on  a submission  by  a bond  contain- 
ing an  agreement  for  making  the 
submission  a rule  or  order  of  such 
Court. 

Held,  upon  the  language  of  this 
section,  that  the  submission  should 
be  made  a rule  of  Court  before  the 
award  is  moved  upon. 

Held,  also,  that  any  party  to  the 
submission  has  prima  facie  a right 
to  have  it  made  a rule  of  Court ; 
and  according  to  the  practice  exist- 
ing when  the  Consolidated  Rules 
came  into  force,  no  person  other 
than  the  applicant  was  entitled  to 
be  heard  upon  a motion  for  such  an 
order ; and  therefore  by  Rule  526 
there  is  no  necessity  for  serving 
notice  of  motion,  and  an  order  can 
be  made  ex  parte. 

Such  an  order  is  merely  a neces- 
sary form  in  order  to  give  the  Court 
jurisdiction  over  the  award  ; it  binds 
no  one  and  concedes  nothing;  the 
granting  of  it  is  compulsory  on  the 
Court  upon  the  production  of  the 
proper  affidavits  ; and  the  Court  can 
inquire  into  and  adjudicate  upon  all 
matters  of  substance  when  the 
award  itself  is  sought  to  be  attacked 
or  enforced.  Therefore  it  was  im- 
material that  upon  an  ex  parte  ap- 
plication for  such  an  order  it  was 
not  disclosed  that  there  were  certain 
matters  in  controversy  between  the 
parties  as  to  enlargements  of  the 
time  for  making  the  award.  Re 
City  of  Toronto  Leader  Lane  Arbitra- 
tion, 166. 


See  Costs,  &c.,  26,  29,  40. 
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ARREST. 

1.  Foreigner  in  Ontario  tempora- 
rily— About  to  return  home — Intent 
to  defraud — Order  to  hold  to  bailf\ — 
The  plaintiff  claimed  $20,000  dama- 
ges from  the  defendant,  the  cause  of 
action  being  criminal  conversation 
with  the  plaintiff’s  wife.  The  defen- 
dant lived  in  the  United  States,  but 
was  here  for  a temporary  purpose 
when  the  plaintiff  had  him  arrested 
under  an  order  to  hold  to  bail. 

The  plaintiff  in  his  affidavit  sworn 
on  the  30th  January,  on  which  the 
order  was  granted,  stated  that  the 
defendant  had  arrived  in  Toronto 
that  morning,  and  that  he  intended 
to  leave  for  his  own  country  that 
night,  with  intent  to  defraud  the 
plaintiff  of  the  damages  he  had  sus- 
tained. Upon  a motion  for  the  de- 
fendant’s discharge  : 

Held , that  in  leaving  Ontario  he 
was  not  doing  so  with  intent  to  de- 
fraud the  plaintiff,  and  was  therefore 
entitled  to  be  discharged. 

Ex  p.  Gutierrez , 11  Ch.  D.  298, 
specially  referred  to.  Rice  v.  Flet- 
cher, 46. 

2.  Ca.  sa. — Order  for — Motion  to 
set  aside — New  material — Copy  of 
affidavit — Affidavit  on  information 
and  belief — Rule  609 — Exhibits . ] — 
Upon  an  application  to  set  aside  an 
order  for  a ca.  sa.  upon  the  ground 
that  it  is  based  upon  insufficient  mate- 
rial, as  distinguished  from  a motion 
to  discharge  the  defendant  from  cus- 
tody upon  the  merits,  no  new  mate- 
rial can  be  used. 

Darner  v.  Busby,  5 P.  R.  at  p. 
389,  followed. 

In  this  case  an  order  for  a ca.  sa. 
was  granted  upon  two  affidavits;  one 
that  of  the  Toronto  agent  for  the 
plaintiffs  solicitors  exhibiting  a copy 
of  an  affidavit  made  by  one  of  such 


solicitors,  stating  that  he  believed  it 
to  be  a true  copy,  and  that  the  origi- 
nal was  stated  to  have  been  enclosed 
in  a letter  received  by  him  that  day, 
but  was  not  so  enclosed,  but  not 
stating  that  such  an  affidavit  ever 
existed. 

Held , that  this  could  not  be  treat- 
ed as  forming  auy  evidence  upon 
which  an  order  for  arrest  could  be 
founded. 

The  other  affidavit  used  stated  that 
the  deponent  was  credibly  informed 
and  believed  certain  facts,  not  stat- 
ing the  name  of  his  informant  nor 
the  grounds  of  his  belief. 

Held , that  this  statement  did  not 
comply  with  Rule  609,  and  was  in- 
sufficient as  proof  of  the  facts  stated, 
upon  an  application  for  such  an  order 

Gibbons  v.  Spalding , 11  M.  & W. 
173;  Mclnnes  v.  Macklin , 6 U.C.  L. 
J.  O,  S.  14,  referred  to. 

The  copy  of  affidavit  marked  as  an 
exhibit  to  the  affidavit  of  the  Toronto 
agent  was  not  filed  as  an  exhibit, 
and  was  subsequently  produced  to 
the  Court  as  an  original  affidavit,  a 
new  jurat  having  been  added. 

Held , per  Falconbridge,  J.,  that 
the  exhibit,  even  though  it  was  not 
actually  in  the  hands  of  the  officer 
of  the  Court,  was  part  of  the  record 
of  the  case,  and  should  not  have  been 
so  dealt  with.  Gilbert  v.  Stiles,  et  al.r 
125, 

3.  Courts — Divisional  Court-  - J u- 
risdiction  in  County  Court  action — 
Order  for  arrest .] — A Divisional 
Court  has  power  under  Rule  1051 
to  set  aside  or  vary  an  order  for  ar- 
rest made  by  a County  Court  Judge 
in  a County  Court.  Elliott  v.  Mc- 
Cuaig , 416. 

4.  Order  for , signed  by  Judge  in- 
stead of  clerk .] — Con.  Rule  544  pro- 
vides that  all  orders  made  by  a 
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Judge  of  the  High  Court  in  Cham- 
bers shall  be  signed  by  the  clerk  in 
Chambers  : — 

Held , that  an  order  for  the  arrest 
of  the  defendant  signed  by  the  Judge 
who  made  it,  and  not  by  the  clerk, 
was  not  properly  issued. 

Held , also  upon  the  evidence,  that 
the  defendant  was  not  about  to  quit 
Ontario  with  intent  to  defraud  ; and, 
upon  both  grounds,  the  defendant 
should  be  discharged  from  custody. 
iSt.  Croix  v.  McLachlin , 438. 


ATTACHMENT. 

1.  Attachment  of  debts — Unadjus- 
ted insurance  moneys — Appeal  by 
garnishees .] — Insurance  moneys  al- 
leged to  be  due  to  a judgment  debtor 
for  a loss,  where  the  claim  has  not 
been  adjusted,  acknowledged,  or  ad- 
mitted, are  not  attachable  under 
Rule  935,  or  otherwise. 

The  garnishee  has  the  right  to  ap- 
peal against  an  order  directing  the 
trial  of  an  issue  between  the  judg- 
ment creditors  and  a claimant  of  the 
moneys  attached.  Canada  Cotton 
Co.  v.  Parmalee , 26. 

2.  Attachment  oj  debts — Rule  935 
— Unadjusted  insurance  moneys  — 
Locus  Standi  of  garnishees — Appeal 
— Garnishees  out  of  Ontario.] — Held , 
reversing  the  decision  of  Falcon- 
bridge,  J.,  13  P.  R.  26,  that  moneys 
due  or  owing  from  an  insurance  com- 
pany to  a policy  holder,  although 
unadjusted  are  garnishable  under  the 
enlarged  provisions  of  Rule  935. 

Webb  v.  Stenton , 11  Q.  B.  I).  518, 
and  Stuart  v.  Grough , 15  A.  R.  299, 
considered. 

Held , also,  affirming  Falcon- 
bridge,  J.,  that  the  garnishees  had 
the  right  to  appeal  against  an  order 
directing  the  trial  of  an  issue  between 


the  judgment  creditors  and  a claim- 
ant of  the  moneys  attached. 

Held , lastly,  that  the  garnishees, 
being  a foreign  corporation,  were  not 
“ within  Ontario,”  and  therefore  not 
subject  to  the  provisions  of  Rule 
935.  Canada  Cotton  Co.  v.  Parma- 
lee, 308. 

See  Prohibition,  3. 


BANKRUPTCY  AND 
INSOLVENCY. 

See  Stay  of  Proceedings,  1,  3,  4. 


BY-LAW. 

1 . Municipal  by-law — Procedure 
on  motion  to  quash — Notice  of  motion 
— Order  nisi — Con.  Rule  526.] — 
The  authority  to  proceed  by  rule  or 
order  nisi  in  quashing  a by-law,  con- 
ferred by  R.  S.  O.  ch.  184,  sec.  332, 
is  inconsistent  with  Con.  Rule  526, 
and  must  therefore  be  taken  to  be 
repealed ; for  by  51  Vic.  ch.  2,  sec. 
4,  (O.),  it  is  declared  that  all  enact- 
ments in  the  Revised  Statutes  in- 
consistent with  the  Rules  are  repeal- 
ed. It  is  therefore  not  now  proper 
to  proceed  by  order  nisi. 

Re  Peck  and  Ameliasburgh , 12  P. 
R.  664,  followed. 

Hewisonv.  Pembroke,  6 O.R.  170, 
distinguished.  Re  Colenutt  and 
Township  of  Colchester  North , 253. 

2.  Municipal  drainage  by-law — 
Motion  to  quash — Notice  of  motion — 
Time — R.  S.  0.  ch,  18  j,  secs.  332, 
571 , 572 — Rules  1±85,  526 — Service 
of  notice  of  motion  and  filing  affida- 
vits.] — There  is  no  power  under 
Rule  485  to  shorten  the  four  days’ 
notice  required  by  R.  S.  O.  ch.  184, 
sec.  332,  as  modified  by  Rule  526, 
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to  be  given  of  a motion  to  quash  a 
municipal  by-law. 

The  meaning  of  sec.  572  of  R.  S. 
O.  ch.  184,  is  that  in  case  the  appli- 
cation to  quash  is  not  made  within 
the  six  weeks  prescribed  by  sec.  571, 
the  by-law  shall  be  valid. 

Service  of  a notice  of  motion  to 
quash  a drainage  by-law,  under  R.  S. 
O.  ch.  184,  secs.  571  and  572,  and 
filing  the  affidavits  in  support  of  such 
motion  within  six  weeks  next  ensu- 
ing the  final  passing  of  the  by-law, 
is  a sufficient  making  of  the  applica- 
tion, although  such  motion  is  not 
made  returnable  until  after  the  ex- 
piry of  that  period:  Re  Sweetman 

and  the  Township  of  Gosjield,  293. 

See  Arbitration  and  Award,  2. 


CASES. 

Re  Allison , 12  P.  R.  6 approved 
and  followed  173.] — See  Solicitor 
and  Client  1. 

Andrews  v.  Marris , 7 Dowl.  P.  C. 
712,  followed,  63.]— See  Costs,  &c.,  7. 

Anglo-American  Casings  Co.  v. 
Rowlin , 10  P.  R.  391  practice,  sanc- 
tioned by,  no  longer  applicable,  354.] 
— See  Costs,  &c.,  31. 

Badger ow  v.  Grand  Trunk  R.W. 
Co .,  13  P.  R.  132  approved  353.] — 
See  Examination  11. 

Bank  of  Minnesota  v.  Page , 1 4 A. 
R.  351  followed,  450.]—  See  Examin- 
ation, 17. 

Bank  of  Montreal  v.  Haffner , 10 
A.  R.  592  distinguished,  100.] — See 
Mechanics’  Lien. 

Beaufort  v.  Ashburnham , 13  C.B. 
N.S.  598;  32  L.J.N.S.  C.P.  97  ; 7 
68— VOL.  XIII.  O.P.R. 


L.T.KS.  710;  11  W.  R.  267;  9 
Jur.  822,  followed  285.] — See  Costs, 
&c. , 24. 

Central  Bank  v.  Osborne , 12  P.R. 
160,  followed  10.] — See  Counter- 
claim. 

Re  Chambliss , 12  P.R.  649,  dis- 
tinguished, 33.] — See  Administra- 
tion, 1. 

Chaput  v.  Robert , 14  A.  R.  354, 
specially  referred  to,  81.] — See  Par- 
ties, 2. 

Cole  v.  Hall , 12  P.  R.  584,  affirm- 
ed, 100.] — See  Mechanics’  Lien. 

Conmee  v.  Canadian  Pacific  R.  W. 
Co.,  16  O.  R.  641,  referred  to,  135.] 
— See  Appeal,  3. 

Cutler  v.  Morse,  12  P.  R.  594,  re- 
ferred to,  149.] — See  Costs,  &c.,  25. 

Cutler  v.  Morse,  12  P.  R.  594, 
followed,  230.]— See  Costs,  &c.,  15. 

Delaney  v.  MacLellan , 1 3 P.R.  63, 
distinguished,  67.] — See  Costs,  8. 

Doerv.  Rand,  10  P.  R.  165,  prac- 
tice sanctioned  by,  no  longer  appli- 
cable, 354.] — See  Costs,  &c.,  31. 

Dominion  Bank  v.  Hejfernan,  1 1 
P.  R.  504,  distinguished,  106,  146.] 
— See  Costs,  &c.,  10. 

Ellis  v.  McHenry,  L.  R.  6 C.  P. 
228,  specially  referred  to,  86.] — See 
Stay  of  Proceedings,  1. 

Forrest  v.  Lay  cock,  18  Gr.  622, 
followed,  106,  146.] — See  Costs,  &c., 
10. 

Gibbons  v.  Spalding,  11  M.  & W, 
173,  referred  to,  125.] — See  Ar- 
rest, 2. 
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Re  Graham  v.  Tomlinson , 12  P. 
R.  367  referred  to,  12.] — See  Costs, 
&c.,  1. 

Exp.  Guttierrez,  11  Ch.  D.  298, 
specially  referred  to,  46.] — See  Ar- 

REST,  1. 

Re  Harding , 13  P.  R.  112,  fol- 
lowed, 143.] — See  Infant,  3. 

Hewison  v.  Pembroke , 6 O.  R. 
170,  distinguished,  253.] — See  By- 
law, 1. 

Hogg  v.  Crabbe , 12  P.  R.  14,  dis- 
sented from,  509.] — See  Costs,  42. 

Hooey  v.  Gilbert , 12  P.  R.  114, 
distinguished,  500.] — -See  Examina- 
tion, 20. 

Howell  v.  Dominion  of  Canada 
Oils  Refinery  Co .,  37  U.  C.  R.  484, 
specially  referred  to,  86.] — See  Stay 
of  Proceedings,  i. 

Huxley  v.  West  London  Extension 
R.  W.  Co .,  14  App.  Cas.,  26,  specially 
referred  to,  184,  485.] — See  Costs, 
&c.,  17,  41. 

Jackson  v.  Hammond , 8 P.  R.  refer- 
red to,  100.] — See  Mechanics’  Lien. 

Jamieson  v.  Harker , 18  U.  C.  R. 
590,  distinguished  156.] — See  Costs, 
&g.,  16. 

Re  Jones — Eyre  v.  Cox , 46  L.  J. 
1ST.  S.  Ch.  316,  followed,  322.]— See 
Writ  of  Summons. 

Juson  v.  Gardiner , 11  Gr.  23, 
distinguished,  100.] — See  Mecha- 
nics’ Lien. 

Knight  v.  Grand  Trunk  R.  W.  Co., 
13  P.  R.  386,  followed,  388,  413; 
distinguished,  467.] — See  Examina- 
tion, 14,  15,  18. 


Lanark  & Drummond  Plank  Roach 
Co.  v.  Bothwell,  2 U.  C.  L.  J.  O. 
S.  229,  not  followed,  461.] — Sea 
Appearance. 

Re  Lane,  9 P.  R.  251,  followed,.. 
143.] — See  Infants,  3. 

Leach  v.  Grand  Trunk  R.  W.  Co., 
13  P.  R.  388,  followed,  413.] — See 
Examination,  15. 

Leicester  v.  Grazebrook,  40  L.  T. 
N.  S.  883,  approved  and  followed, 
70.] — Bee  Arbitration  and  Award, 
1. 

Maritime  Bank  v.  Stewart  et  al., 
13  P.  R.  86,  affirmed  86.] — See  Stay 
of  Proceedings. 

Meir  v.  Wilson,  13  P.  R.  33,  ap- 
proved of  and  followed,  210.  See 
Administration,  4. 

Meyers  v.  Kendrick,  9 P.  R.  363, 
followed,  153.] — See  Examination,  5, 

Mojfatt  v.  March , 3 Gr.  163,  re- 
ferred to,  100.] — See  Mechanics* 
Lien. 

M oore  v.  Jackson,  1 6 A . R . 431,  fol- 
io wed,  242.] — See  Married  Woman. 

Moxley  v.  Canada  Atlantic  R.  W. 
Co.,  13  S.  C.  R.  145,  discussed,  369.] 
— See  Examination,  12. 

McDermid  v.  McDermid,  15  A. 
R.  287,  followed,  12.] — See  Costs,. 
&c.,  1. 

McDonald  v.  Wright,  14  Gr.  284, 

I distinguished,  100.] — See  Mecha- 
nics’ Lien. 

McDougald  v.  Thomson,  13  P.  R. 
256,  followed,  418.] — See  Actions, 
3. 
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Mclnnes  v.  Macklin,  6 U.  C.  L.  J. 
O.  S.  14,  referred  to,  125.] — See 
Alrest,  2. 

McLean  v.  Hamilton  Street  R.  W. 
Co.,  11  P.  B.  193,  followed,  10.]— 
See  Counter-claim. 

McMurray  v.  Grand  Trunk  R.  W. 
Co. , 3 Ch.  Chamb.  B.  130,  referred  to, 
60.] — See  Examination,  1. 

Palmateer  v.  Webb,  7 C.  L.  T. 
Occ.  N.  244,  distinguished,  219.] — 
See  Notice  of  Trial. 

Parker  v.  Great  Western  R.  W. 
Co.,  9 C.  B.  766,  followed,  63.]— 
See  Costs,  &c.,  7. 

Re  Peck  and  Ameliasburg,  12  P. 
B.  664,  followed,  253.]  — See  By- 
Law,  1. 

Regina  v.  College  of  Physicians 
and  Surgeons  of  Ontario,  44  U.  C. 
R 564,  specially  referred  to,  86.] — 
See  Stay  of  Proceedings,  1. 

Regina  v.  Fellowes,  19  IT.  C.  B. 
48,  followed,  156.] — See  Costs,  &c., 

16. 

Scanlon  v.  McDonough,  10  C.  P. 
104,  specially  referred  to,  403.] — 
See  Solicitor  and  Client,  5. 

Shawv.  Cunningham,  12  Gr.  101, 
distinguished,  100.]  — See  Mechan- 
ics’ Lien. 

Smith  v.  Dobbin , 3 Ex.  D.  338, 
followed,  461.] — See  Appearance. 

Stovel  v.  Coles , 3 Ch.  Chamb.  B. 
362,  referred  to,  60.] — See  Exami- 
nation, 1. 

Stuart  v.  Grough,  15  A.  B.  299, 
considered,  308.] — See  Attachment, 
2. 


Webb  v.  Stenton , 11  Q.  B.  D.  518, 
considered,  308.] — See  Attachment, 
2. 

White  v.  Beasley,  2 Gr.  660,  re- 
ferred to,  100.] — See  Mechanics’ 
Lien. 

Wood  v.  Hurl,  28  Gr.  1 16,  not 
followed  owing  to  change  in  law  by 
Buie  5,  235.]  — See  Debtor  and 
Creditor. 

CAUSE  OF  ACTION. 

See  Parties,  2 — Costs,  &c.,  4. 


CERTIFICATE  OF  JUDGE. 

See  Evidence. 


COMMISSION. 

See  Costs,  &c.,  9. 


COMPANY. 

See  Examination,  4,  11. 


CONSTRUCTION. 

Of  Rules  of  CourtS\ — See  Debtor 
and  Creditor. 


CONTRIBUTION. 

See  Costs,  &c.,  27. 


CONVICTION. 

Motion  — Renewal  of,  where  re- 
fused— Indulgence — Merits.  ] — It  is. 
only  by  the  indulgence  of  the  Court 
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that  a second  application  is  permit- 
ted or  entertained,  where  the  first 
application  has  been  refused.  And 
where  the  defendants’  applications 
for  orders  nisi  to  quash  convictions 
were  refused  upon  the  ground  of 
non-compliance  with  the  statute  and 
rule  requiring  a recognizance  and 
affidavit  of  justification  to  be  filed, 
and  the  Court  upon  such  application 
was  not  favourably  impressed  by 
what  was  urged  as  the  merits  of  the 
applications  : 

Held , that  the  indulgence  of  the 
-Court  ought  not  to  be  extended  in 
favour  of  fresh  applications  made  by 
the  defendants  upon  new  material 
supplying  the  defects.  Regina  v. 
Richardson.  Regina  v.  Addison , 303 

See  Costs,  &c.,  25. 


COUNSEL  FEES. 

See  Costs,  <fcc.,  42. 


COSTS  AND  SECURITY  FOR 
COSTS. 

1.  Scale  of -Jurisdiction  of  Division 
C ourt — A scertainment  of  amount.  ] — 
The  defendant  signed  a writing  in 
these  words  : “ Brantford,  Oct.  9tb, 
1886.  If  anything  happens  to  me 
sudden,  this  is  to  insure  my  son 
Joseph  (the  plaintiff)  to  take  $100 
from  his  sister  Hannah’s  share,  to 
repay  money  lent  to  her ; if  I live 
until  this  time  next  year  I will  settle 
it  with  him.” 

Held , that  this  was  not  a sufficient 
ascertainment  of  the  amount  due,  by 
the  signature  of  the  defendant,  with- 
in the  meaning  of  R.  S.  O.  ch.  51, 
sec.  70,  to  allow  of  a claim  upon  it 
and  other  items  (amounting  to  about 
$60)  being  joined  in  a Division 
Court  action. 


[VOL 

McDermid  v.  McDerrnid , 15  A. 
R.  287,  followed. 

Re  Graham  v.  Tomlinson , 12  P. 
R.  267,  referred  to.  Moses  v.  Moses , 
12. 

2.  Scale  of — Action  for  damages 
for  failure  to  return  promissory  note 
— Recovery  of  $31 J — Ascertainment 
of  amount  — Jurisdiction  of  County 
Court — Offer  of  costs,  effect  of.~\ — The 
plaintiff  held  the  defendant’s  note  for 
$300,  and  gave  it  back  to  the  defend- 
ant to  hold  until  the  latter  should 
be  free  from  a certain  liability  as 
surety.  After  he  became  freed  he 
refused  to  give  up  the  note,  and 
destroyed  it,  and  this  action  was 
brought  for  breach  of  contract  to  his 
return  the  note.  The  action  was 
referred  to  a referee,  who  found  the 
plaintiff  entitled  to  $314  damages, 
being  the  amount  of  the  note  and 
interest. 

Held , that  so  soon  as  the  facts 
relating  to  the  note  had  been  arrived 
at,  the  quantum  of  damages  was  a 
fixed  amount  ascertained  by  calcul- 
ating the  amount  of  the  defendant’s 
liability  upon  the  note  ; and  there- 
fore the  claim  was  within  the  juris- 
diction of  the  County  Court,  under 
R.  S.  O.  ch.  47,  sec.  19,  sub-sec.  2 ; 
and  the  plaintiff  was  entitled  to 
costs  upon  the  County  Court  scale 
only.  The  defendant  was  entitled 
to  set  off  the  difference  between 
County  Court  and  High  Court  costs 
of  his  defence. 

Before  a motion  for  costs  was 
made,  the  defendant  offered  to  pay 
the  plaintiff’s  costs  upon  the  County 
Court  scale. 

Held,  that  this  was  not  an  offer 
which  the  plaintiff  was  bound  to 
accept,  and  the  plaintiff  was  entitled 
to  the  costs  of  the  motion  on  the 
County  Court  scale.  Johnson  v. 
Kenyon , 24. 


XIII.] 


DIGEST  OF  CASES. 


529 


3.  Taxation — Appeal  under  Rule 
85J/.A\ — The  practice  upon  appeals 
from  pending  taxations  of  costs  to 
the  Master  in  Chambers  or  the 
Master  in  Ordinary  under  Rule  854, 
should  be  simple  and  inexpensive ; 
there  is  no  necessity  for  a formal 
order  or  a counsel  fee  upon  such  an 
appeal. 

It  is  not  desirable  that  any  tax- 
ation should  come  more  than  once  by 
way  of  appeal  before  a Judge;  and 
where  there  was  an  appeal  pending 
the  taxation  to  the  Master  in 
Ordinary,  and  an  appeal  from  his 
order  to  a Judge  in  Chambers,  the 
latter  was  ordered  to  stand  over  till 
after  the  close  of  the  taxation.  Re 
Nelson , A Solicitor,  30. 

4.  Security  for  costs — Rule' 

— Identity  of  cause  of  action .] — The 
plaintiff  as  administrator  of  his  late 
wife,  brought  this  action  under  R.  S. 
O.  ch.  135,  to  recover  compensation 
for  her  death,  alleged  to  have  been 
caused  by  reason  of  the  negligence  of 
the  defendants. 

Previous  to  his  obtaining  letters  of 
administration  to  his  wife’s  estate  he 
had  brought  an  action  in  his  own 
name  against  the  same  defendants 
for  the  same  purpose,  but  discon- 
tinued it.  The  costs  of  the  first 
action  being  unpaid,  the  defendants 
applied  for  security  for  costs  under 
Rule  1243. 

Held , that  the  cause  of  action  in 
the  two  cases  was  not  the  same,  and 
an  order  staying  proceedings  till  the 
plaintiff  should  give  security  for  costs 
was  set  aside.  Lucas  v.  Cruickshank , 
et  dl .,  31. 

5.  Taxation — Lapse  of  appoint- 
ment and  taxation — Long  vacation 
Notice  of  taxation  — Revision — Fund 
in  Court — Rule  1W7 d\ — The  plain- 
tiff’s costs  were  being  taxed  by  one 


of  the  taxing  officers  at  Toronto, 
when  he  applied  to  stop  the  taxation 
in  order  that  he  might  have  the 
order  for  taxation  varied.  The  tax- 
ation was  stopped,  the  officer  gave 
up  to  the  plaintiff  the  bill  of  costs 
which  he  had  brought  in  for  taxa- 
tion, and  nothing  further  was  done. 

Held , that  the  effect  of  this  was 
that  the  appointment  to  tax  and  the 
taxation  lapsed,  and  no  further  pro- 
ceedings could  have  been  had  with- 
out a fresh  appointment ; and  there- 
fore the  taxing  officer  was  not  thei’e- 
af'ter  seised  of  the  taxation,  and  the 
local  Registrar  in  whose  office  the 
action  had  been  begun  and  was  pend- 
ing could  properly  issue  his  appoint- 
ment, and  tax  the  plaintiff’s  costs. 

Held , also,  that  the  taxation  was- 
properly  had  during  the  long  vaca- 
tion. 

The  defendants  objected  that  they 
had  not  a reasonable  notice  of  the 
taxation  by  the  local  Registrar,  but 
did  not  ask  for  an  enlargement  of  it, 
relying  instead  on  objections  they 
took  to  its  proceeding  at  all,  in  let- 
ters to  the  plaintiff’s  solicitors  and 
to  the  local  Registrar,  and  the  taxa- 
tion proceeded  in  their  absence. 

Held , that  having  taken  the  risk 
they  must  also  take  the  result. 

A certain  sum  of  money  had  been 
paid  into  Court  as  security  for  the 
defendant’s  appeal  to  the  Court  of 
Appeal,  which  was  afterwards  aban- 
doned ; and  by  an  order  made  on  the 
consent  of  both  parties  it  was  pro- 
vided that  the  plaintiff’s  costs  should 
be  paid  out  of  this  money  after  tax- 
ation. 

Held , (Armour,  C.J.,  dissenting), 
that  this. money  was  a fund  in  Court, 
within  the  meaning  of  Rule  1207, 
and  there  should  be  a revision  by 
one  of  the  taxing  officers  at  Toronto, 
of  the  taxation  of  costs  by  the  local 
Registrar. 
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Per  Armour,  C.J. — The  object 
of  Rule  1207  was  for  the  protection 
of  a fund  in  Court  where  the  parties 
to  the  taxation  of  costs  payable 
thereout  were  none  of  them  suffici- 
ently interested  in  the  fund  in  court 
to  protect  it.  Cousineau  v.  City  of 
London  Fire  Ins.  Co .,  36. 

6.  Costs , scale  of — Setting  off  costs 
—A.  S.  0.  (1877),  ch.  50,  sec.  3Jf7, 
sub-sec.  3 — Rule  Jf28,  0.  J.  A.,  1881.] 
— Livernois  v.  Bailey,  62. 

7.  Security  for  costs  — Nominal 
plaintiff.]  — The  defendants  in  an 
action  of  ejectment,  in  which  the 
plaintiff  claimed  title  as  owner  sub- 
ject to  a mortgage  to  a bank,  moved 
for  security  for  costs,  on  the  ground 
that  the  plaintiff  was  not  able  to  pay 
costs,  and  that  the  action  was  not 
really  brought  by  him,  but  by  the 
bank. 

It  was  shewn  that  the  plaintiff 
was  financially  worthless;  that  his 
interest  in  the  land  was  so  doubtful 
that  he  did  not  feel  sufficient  interest 
in  the  question  to  litigate  it ; that 
the  bank  instructed  their  own  solici- 
tor to  look  into  the  title,  took  the 
advice  of  counsel,  and  were  advised 
to  have  an  action  brought  in  the 
name  of  the  mortgagor,  who  was 
then  for  the  first  time  consulted 
about  bringing  the  action  ; that  the 
ordinary  solicitor  of  the  bank  was 
retained  to  bring  the  action ; and 
that  he  admitted  he  knew  the  plain- 
tiff was  insolvent.  It  was  fairly 
deducible  from  the  evidence  that  the 
bank  had  really  in  fact  retained  the 
solicitor,  and  that  the  solicitor  would 
look  to  the  bank  for  his  costs. 

Held , that  under  these  circum- 
stances the  action  must  be  regarded 
as  that  of  the  bank,  and  not  of  the 
plaintiff ; who  was  therefore  required 
to  give  security  for  costs. 


Parker  v.  Great  Western  R.  W.  Co., 

9 C.  B.  766,  and  Andrews  v.  Marris , 

7 Bowl.  P.  C.  712,  followed.  Delaney 
v.  MacLellan,  63. 

8.  Security  for  costs  — Plaintiff 
insolvent,  although  suing  for  another , 
interested  in  result .] — Where  an  in- 
solvent plaintiff  in  an  action  is  not 
an  actor  therein,  but  is  a mere  pas- 
sive instrument  in  the  hands  of  the 
real  plaintiff,  by  whom  the  action  is 
brought,  security  for  costs  will  be 
ordered,  but  where  the  plaintiff, 
financially  worthless,  unable  to  pay 
costs,  although  he  partly  bring  the 
action  for  the  benefit  of  another,  is 
also  himself  largely  interested  in  the 
result,  he  has  to  be  considered  as 
the  real  acting  plaintiff,  and  cannot 
be  compelled  to  give  security  for 
costs. 

Delaney  v.  MacLellan , ante  p.  63, 
distinguished.  Wallbridge  v.  Trust 
and  Loan  Co.,  67. 

9.  Local  Master — Jurisdiction  of 
— Rule  1187 — Partition  and  admin- 
istration— Taxed  costs  in  lieu  of  com- 
mission.] — Held,  that  a local  Master 
has  no  jurisdiction  to  make  an  order 
under  Rule  1187  allowing  the  parties 
to  an  action  or  proceeding  for  admin- 
istration and  partition  taxed  costs 
instead  of  the  commission  provided 
for  by  the  Rule,  “unless  otherwise 
ordered  by  the  Court  or  a Judge.” 

This  was  an  action  in  which  a 
judgment  for  partition  and  adminis- 
tration was  pronounced  by  Boyd,  C. 

Held,  that  more  especially  in  this 
case  a local  Master  had  no  power  to 
interfere,  for  by  ordering  taxed  costs 
instead  of  commission  he  was  vary- 
ing the  judgment.  Hendricks  v. 
Hendricks,  79. 

10.  Scale  of — Action  to  set  aside 
conveyance  as  fraudulent  — J udg- 
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merit  under  $ 200  — Other  claims 
against  judgment  debtor — Creditors' 
Relief  Act.\ — In  an  action  by  a judg- 
ment creditor  seeking  payment  out 
of  land  alleged  to  have  been  conveyed 
away  by  the  debtor  in  fraud  of  the 
plaintiff,  the  proceedings  were  not 
alleged  to  be  taken  on  behalf  of 
other  creditors,  and  the  plaintiff’s 
judgment  was  less  than  $200.  It 
appeared  that  there  were  three  other 
claims,  amounting  in  all  to  $36, 
owing  by  the  j udgment  debtor.  Be- 
fore the  trial  of  the  action  a settle- 
ment of  the  plaintiff’s  claim  was 
effected  for  $75  and  costs,  and  upon 
the  taxation  of  these  costs  a question 
arose  as  to  the  scale. 

Held,  that  the  case  was  taken  out  j 
of  the  provisions  of  the  Creditors’  j 
Belief  Act  by  the  compromise  be-  j 
tween  the  plaintiff  and  defendant ; ! 
and  the  claims  of  other  creditors  need  ! 
not  be  considered;  and  the  plaintiff’s  I 
claim  being  less  than  $200,  the  costs ! 
should  be  on  the  lower  scale. 

Forrest  v.  Lay  cock,  18  Gr.  at  p. 
622,  followed. 

Dominion  Bank  v.  Heffernan , 1 1 
P.  B.  501,  distinguished.  McKay 
v.  Magee  et  al , 106,  146. 

11.  Scale  of- — Action  for  cutting 
timber  on  land — Title  to  land — R. 
S.  0.  ch.  J/7,  sec.  18f\ — The  plaintiff 
sued  for  damages  sustained  by  the 
defendant  cutting  timber  on  his  own 
land,  after  having  sold  such  timber 
standing,  to  the  plaintiff’s  assignor. 
It  was  determined  by  the  Court  that 
the  timber  sold  was  an  interest  in 
land. 

Held , that  the  title  to  land  was 
brought  in  question  in  the  action, 
-and  therefore,  although  the  plaintiff 
recovered  only  $135,  a County  Court 
would  have  no  jurisdiction,  and  the 
costs  should  be  on  the  scale  of  the 
High  Court.  McNeill  v.  Haines , 
115. 


12.  Action  of  ejectment  by  admin- 
istrator. ] — A trustee  or  executor 
stands  in  the  same  position  as  any 
other  litigant  with  respect  to  costs. 

And  where  an  action  of  ejectment 
was  brought  by  the  administrator  of 
a deceased  person  in  whom  the  legal 
estate  in  certain  land  was  vested,  and 
by  the  holder  of  a mortgage  created 
by  the  deceased  person  upon  such 
land,  and  it  appeared  that  the  de- 
ceased purchased  the  land  with  the 
moneys  of  the  defendant,  and  took 
the  conveyance  in  his  own  name,  and 
that  the  defendant  was  the  true 
owner  of  the  land  : 

Held , that  the  fact  that  there  was 
j no  declaration  of  trust  in  favor  of 
I the  defendant,  and  that  the  evidence 
in  the  hands  of  the  administrator 
tended  to  shew  that  the  deceased  was 
in  his  lifetime  owner  and  not  trus- 
tee, did  not  relieve  the  administra- 
tor from  liability  for  costs  ; which 
were  given  to  the  defendant  against 
both  plaintiffs.  Smith  et  al.  v.  Wil- 
liamson, 126. 

13.  Counter-claim — Scale  of  costs  f[ 
—In  an  action  tried  by  a jury,  where 
the  defendant  recovers  on  a counter- 
claim, the  costs  should  be  on  the 
scale  of  the  Court  in  which  the  action 
is  brought  by  the  plaintiff,  unless  the 
Judge  for  good  cause  makes  a differ- 
ent  order.  The  fact  that  the  recov- 
ery is  for  a sum  within  the  jurisdic- 
tion of  an  inferior  court  is  not  good 
cause  for  such  an  order.  Foster  v. 
Viegel , 133. 

14.  Scale  of — Jurisdiction  of  Di- 
vision Court  — Ascertainment  of 
amount .] — The  decision  of  Bobert- 
son,  J.,  ante  p.  12,  as  to  the  scale 
upon  which  the  costs  of  this  action 
should  be  taxed,  was  affirmed  by  a 
Divisional  Court  on  appeal.  Moses 
v.  Moses,  144. 
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15.  Scale  of — Jurisdiction  of 
County  Court — Counter-claim — Set- 
off.!] — The  plaintiff  in  his  statement 
of  claim  alleged  certain  transactions 
between  him  and  the  defendant,  in 
the  whole  comprehending  over 
$1,000,  and  claimed  a balance  of 
$169.72  and  interest  from  the  1st 
January,  1888.  The  defendant  by 
his  statement  of  defence  denied  that 
he  was  indebted  to  the  plaintiff  in 
any  sum,  and  alleged  that  the  plain- 
tiff was  indebted  to  him  for  goods 
supplied  and  on  certain  promissory 
notes  in  the  sum  of  $1,325.74,  for 
which  he  counter-claimed. 

Held , that  the  matter  of  the 
counter-claim  was  really  a set-off, 
and  even  if  it  were  not  improper  to 
call  it  a counter-claim,  having  regard 
to  Rule  373,  this  could  not  change 
its  real  character. 

Cutter  v.  Morse,  12  P.  R,  594, 
referred  to. 

The  action  was  tried  without  a 
jury,  and  the  plaintiff  recovered 
judgment  for  $120.75,  “ together 
with  his  costs  of  action,  to  be  taxed 
according  to  the  proper  scale  applic- 
able.” 

Held , that  a County  Court  has 
jurisdiction  to  entertain  and  investi- 
gate accounts  and  claims  of  suitors, 
however  large,  provided  the  amount 
sought  to  be  recovered  does  not 
exceed  the  sum  prescribed  by  the 
Act ; and  in  this  case  a County 
Court  would  have  had  jurisdiction. 

The  case,  not  having  been  tried 
by  a jury,  did  not  fall  under  Rule 
1172;  and  the  determination  of  the 
scale  of  costs  was  a matter  in  the 
discretion  of  the  Court.  In  the 
exercise  of  such  discretion  the  prin- 
ciples of  Rule  1172  were  applied  to 
the  case,  and  the  plaintiff  was  allow- 
ed costs  on  the  County  Court  scale, 
and  the  defendant  the  excess  of  his 
costs  incurred  in  the  High  Court, 


[VOL- 

as  between  solicitor  and  client,  over 
the  amount  which  he  would  have 
incurred  in  the  County  Court,  to  be 
setoff.  Bennett  v.  White , 149. 

16.  Action  of  libel — Recommend- 
ation of  jury  as  to  costs — Affi- 
davits of  jurors — Depriving  sucess- 
ful  defendant  of  costs — “ Good  cause  ” 
—Costs  of  special  jury.  ] — When  the 
special  jury  before  which  an  action 
of  libel  was  tried  returned  to  the 
Court  room  after  considering  their 
verdict,  the  foreman  anounced  a ver- 
dict for  the  defendant.  He  then 
asked  if  the  jury  had  anything  to  do 
with  the  question  of  costs.  The  trial 
Judge  replied  that  he  thought  not, 
but  if  any  recommendation  was  made 
it  would  be  considered.  The  fore- 
man then  announced  that  in  the 
opinion  of  the  jury  each  party  ought 
to  pay  his  own  costs. 

Upon  a motion  by  the  plaintiff  to 
the  trial  Judge  for  an  order  disposing 
of  the  costs  in  the  way  recommended 
by  the  jury: 

Held , that  the  recommendation  of 
the  jury  as  to  costs  was  not  a part 
of  their  verdict,  but  if  so  it  was  an 
announcement  of  a result  at  which 
they  had  no  right  in  law  to  arrive ; the 
verdict  was  complete  before  anything 
was  said  as  to  costs,  if  the  verdict 
for  the  defendant  would  not  have 
been  given  except  with  the  recom- 
mendation as  to  costs,  that  would  be 
matter  for  consideration  upon  a mo- 
tion for  a new  trial,  and  not  upon  the 
present  motion. 

Upon  the  motion  the  plaintiffs  filed 
affidavits  of  some  of  the  jurors,  stat- 
ing that  they  would  not  have  agreed 
in  a verdict  for  the  defendant  if  they 
had  thought  the  result  would  be  to 
throw  upon  the  plaintiffs  the  whole 
costs  of  the  action. 

Held,  that  these  affidavits  were  not 
receivable  in  evidence. 
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Regina  v.  Fellowes , 19  U.  C.  R. 
48,  followed. 

Jamieson  v.  Harker , 18  U.  C.  R. 
590,  distinguished. 

It  was  also  contended  by  the  plain- 
tiffs that  the  trial  Judge  should  make 
an  order  depriving  the  successful  de- 
fendant of  costs  upon  the  recom- 
mendation of  the  jury  and  the 
facts  appearing  in  evidence. 

Held , that  the  question  of  costs  was 
within  the  power  of  the  trial  Judge, 
and  he  could  only  interfere  with  the 
event  for  “good  cause”  (Rule  1170). 
By  acting  on  the  recommendation  of 
the  jury  he  would,  in  effect,  be  ab- 
dicating his  functions  and  allowing 
the  jury  to  determine  what  was 
“ good  cause.” 

“ Good  cause  ” means  some  mis- 
conduct leading  to  the  litigation,  or 
in  the  course  of  the  litigation,  which 
requires  the  Court  in  justice  to  inter- 
fere ; and  there  is  a marked  distinct- 
ion between  interfering  with  costs 
going  to  the  plaintiff  and  costs  going 
to  the  defendant;  and  upon  the  facts 
of  this  case  there  was  no  “good 
cause”  for  interfering. 

The  trial  Judge  certified  for  the 
defendant’s  costs  of  a special  jury 
summoned  at  his  instance.  Farqu- 
har  et  al  v.  Robertson , 156. 

17.  Jury  trial  — Findings  in 
favour  of  both  parties — Substantial 
recovery  by  plaintiffs  — Depriving 
defendants  of  costs  of  issues  found 
in  their  favour — “ Event  ” — “ Good 
cause  ” — Orders  of  trial  Judge  and 
Divisional  Court.~\ — The  plaintiffs 
claimed  more  than  $13,000  upon  a 
special  contract  for  iron  sold  to  the 
defendants  and  damages  for  refusal 
to  accept  a portion  of  the  goods  sold. 
The  defendants  denied  their  liability 
to  pay  for  any  part  of  the  iron, 
setting  up  that  it  was  not  what  they 
had  contracted  for,  and  counter- 
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claiming  for  damages  for  breach  of 
contract.  The  case  was  tried  by  a 
jury,  who  in  answer  to  questions  left 
to  them  found  that  the  iron  delivered 
was  not  up  to  contract,  but  that  the 
defendants  had  accepted  and  used  a 
portion  of  it ; and  judgment  was 
entered  for  the  plaintiffs  by  the  trial 
Judge  for  over  $5,000  for  the  por- 
tion of  the  iron  used  by  the  defend- 
ants, at  the  contract  price  less  fifteen 
per  cent,  for  inferiority,  as  found  by 
the  jury, 

The  trial  Judge  gave  the  plaintiffs 
the  costs  of  the  action  and  the  de- 
fendants the  cost  of  the  counter- 
claim, and  the  Divisional  Court  (15 
O.  R.  516)  affirmed  the  judgment 
and  the  disposition  of  costs. 

The  defendants  appealed  upon  the 
question  of  costs  only,  contending 
that  they  had  succeeded  upon  the 
issue  as  to  the  quality  of  the  iron, 
and  were  entitled  to  the  costs  of  that 
issue. 

The  defendants  had  not  asked  at 
the  trial  to  have  judgment  entered 
for  them  upon  such  issue,  nor  was  it 
so  entered. 

Held , by  the  majority  of  the  Court, 
that  there  was,  upon  the  evidence, 
“ good  cause  ” within  the  meaning  of 
Rule  1170  for  depriving  the  defen- 
dants of  the  costs  of  the  issue  found 
by  the  jury  in  their  favour,  and  the 
order  of  the  trial  Judge  and  the 
Divisional  Court  should  not  be  in- 
terf erred  with. 

Per  Hagarty,  C.  J.  O. — If  the 
trial  Judge  did  not  intend  by  his 
order  to  deprive  the  defendants  of 
such  costs,  then  the  costs  were  pro- 
perly left  to  follow  the  event,  which 
was  in  favour  of  the  plaintiffs  to  the 
extent  of  over  $5,000. 

Per  Burton,  J.  A.— The  defen- 
dants, not  having  applied  for  judg- 
ment thereon,  were  not  entitled  to 
costs  of  the  issue  found  by  the  jury 
in  their  favour. 
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PerOsLERand  Maclennan,  JJ.A. 
Although  there  was  no  formal  order 
specifically  depriving  the  defendants 
of  costs,  the  trial  Judge  and  the 
Court  below  intended  to  deprive 
them  of  costs,  for  good  cause. 

Huxley  v.  West  London  Extension 
R.W.  Co  , 14  App.  Cas.  26,  specially 
referred  to.  Bertram  & Co.  v.  Massey 
Manufacturing  Co.  et  al.,  184. 

18.  Taxation  — Costs  of  unneces- 
sary proceedings  or  witnesses — Dis- 
cretion of  taxing  officer — Rules  1195 , 
1215 — Costs  of  praecipe  order.] — By 
the  judgment  on  further  directions, 
the  plaintiffs  were  awarded  the  costs 
of  the  action  and  reference.  Upon 
appeal  from  the  taxation  of  such 
•costs  the  defendant  contended  that 
the  plaintiffs  should  not  be  allowed 
the  costs  of  attendances  and  witnes- 
ses in  the  Master’s  office  relating  to 
items  in  the  account  in  question  as 
to  which  the  plaintiffs  failed  : 

Held , that  the  plaintiffs  were  en- 
titled to  all  the  costs  properly,  fairly, 
and  reasonably  incurred  upon  the 
reference,  but  not  to  costs  of  unne- 
cessary proceedings  or  witnesses ; 
and  costs  of  witnesses  called  to  es- 
tablish something  on  which  the  party 
calling  them  failed  were  in  the  dis- 
cretion of  the  taxing  officer. 

Rules  1195  and  1215  considered. 

Held , also,  that  upon  taxation  only 
one  attendance  should  be  allowed  on 
obtaining  a prsecipe  order.  Latour 
v.  Smith , 214. 

19.  Action  for  price  of  work — In- 
feriority of  work — Not  subject  of  set- 
off or  counter-claim.] — The  plaintiff 
claimed  $1,205,  the  balance  of  the 
contract  price  for  work  done,  and 
the  defendant  claimed  that  by  rea- 
son of  imperfect  work  the  balance 
should  be  reduced  by  $900.  The 
defendant  was  allowed  $266.54  in 


respect  of  his  claim  for  reduction, 
and  the  plaintiff,  therefore,  recovered 
$938.46. 

Held , that  what  the  defendant 
claimed  was  neither  a set-off  nor  a 
counter  claim  ; and,  as  the  plaintiff 
had  substantially  succeeded,  he  should 
get  the  general  costs  of  the  action 
and  reference,  less  the  costs  incur- 
red by  the  defendant  in  establishing 
the  items  of  improper  work  on  which 
be  succeeded. 

Cutlery.  Morse,  12  P.  R.  594,  fol- 
lowed. Sanderson  v.  Ashfield , 230. 

20.  Railway  company  — Applica- 
tion for  warrant  of  possession — 51 
Vic.  ch.  29,  sec.  165  (D.)]— Where  a 
railway  company,  having  a right  to 
expropriate  land,  obtains  under  sec. 
163  of  the  Railway  Act,  51  Vic.  ch. 
29  (D.),  a warrant  for  immediate 
possession,  and  the  amount  subse 
quently  awarded  to  the  land-owner 
is  not  more  than  he  was  previously 
offered  by  the  company  as  compensa- 
tion, the  costs  of  the  application  for 
the  warrant  should,  under  sec.  165, 
be  paid  by  the  land-owner.  Re  Shib- 
ley  and  The  Napanee,  Tamworth,  and 
Quebec  Railway  Company,  237. 

21.  Receiver — Rents  and  profits  of 
mortgaged  premises  — Actions  by 
mortgagees — Leave  to  proceed — Peti- 
tion— Receiver’s  costs  of  appearing 
on  — Tender  of  costs  — Rule  1193.] 
— Where  actions  were  brought  by 
mortgagees  without  the  leave  of  the 
Court  for  sale  of  mortgaged  premises 
after  the  appointment  of  a receiver 
to  receive  the  rents  and  profits  of 
such  premises,  an  order  was  made, 
upon  the  petition  of  the  mortgagees, 
allowing  the  proceedings  in  the  ac- 
tions to  stand,  and  allowing  the  peti- 
tioners to  proceed  with  the  actions 
notwithstanding  the  appointment  of 
the  receiver. 
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The  receiver  was  served  with  notice 
of  the  presentation  of  the  petition 
and  appeared  thereon  by  counsel. 
The  petition,  besides  praying  for  the 
relief  which  was  granted,  asked  in 
the  alternative  that  the  receiver 
might  be  discharged,  or  that  he 
might  be  ordered  to  pay  the  petition- 
ers the  arrears  of  principal  and  int- 
erest due  on  their  mortgages  and 
the  costs  of  the  actions  and  the  peti- 
tion. 

Held , that  if  the  petitioners  wished 
to  protect  themselves  from  paying 
costs,  they  should  have  proceeded 
under  Rule  1193,  and  tendered  the 
receiver  $5  with  the  petition  ; and 
this  not  having  been  done,  and  the 
relief  asked  in  the  alternative  pray- 
ers being  such  as  justified  the  ap- 
pearance of  the  receiver,  the  receiver 
was  entitled  to  be  paid  his  costs  by 
the  petitioners  ; and  the  petitioners 
were  allowed  to  add  the  sum  so  paid 
and  their  own  costs  to  the  mortgage 
debt.  Gardner  v.  Burgess , 250. 

22.  Pleading  — Reply  — Delivery 
after  time  expired — Motion  to  set 
aside  — • Rules  381 , 392  — Costs — 
Notice  of  motion — Irregularities — 
Rule  531ff — Rule  381  provides  that 
“ A plaintiff  shall  deliver  his  reply, 
if  any,  within  three  weeks  after  the 
defence  or  the  last  of  the  defences 
shall  have  been  delivered,  unless  the 
time  shall  be  extended  by  the  Court 
or  a Judge and  Rule  392  provides 
that  upon  the  expiry  of  the  three 
weeks  the  pleadings  shallbe  closed  : — 

Held,  that  where,  upon  a motion 
to  set  aside  a reply  delivered  after 
the  three  weeks,  nothing  else  appears 
than  the  fact  that  the  time  has  ex- 
pired, the  pleading  should  not  be  set 
aside  : and  even  if  there  is  the  right 
to  move,  the  proper  order  to  make 
upon  such  a motion  would  be  one 
extending  the  time  for  delivery  of 


the  reply,  and  the  moving  party 
should  have  no  costs  : — 

Reid , also,  that  upon  such  a motion 
no  grounds  of  irregularity  except 
those  taken  in  the  notice  can  be  con- 
sidered ; referring  to  Rule  534. 
Wright  v.  Wright,  268. 

23.  Scale  of — Action  by  sub-con- 
tractors  to  enforce  mechanics'  lien — 
Amounts  in  question — Investigation 
of  accounts — Jurisdiction  of  County 
Court  and  Division  Court — R.  S.  0. 
ch.  126,  sec.  28 — Right  of  defendant 
land-owner  to  set-off  of  costs — Action 
tried  without  a jury — Powers  of  tax- 
ing officer  — Amendment  of  judg- 
ment?^— The  plaintiffs,  sub-contrac- 
tors, in  an  action  brought  in  the 
High  Court  to  enforce  a mechanics’ 
lien,  claimed  against  the  contractor 
$245.29,  and  recovered  $284.54. 
They  claimed  a lien  on  the  land  for 
the  amount  due  them,  but  upon  the 
investigation  of  accounts  to  the  ex- 
tent of  upwards  of  $1,700  between 
the  contractor  and  the  land-owner  it 
was  found  that  the  latter  owed  only 
$63.79,  and  the  plaintiff’s  lien  was 
limited  to  this  amount  : — 

Held,  upon  an  appeal  from  taxa- 
tion of  costs,  that  the  contractor 
could  not  have  sued  the  land-owner 
in  the  Division  Court  to  recover  the 
balance  of  $63.79,  but  must  have 
proceeded  in  the  County  Court,  and 
the  plaintiffs,  suing  upon  the  same 
claim,  were  therefore  entitled  to 
County  Court  costs ; and  as  the 
plaintiff’s  claim  was  also  beyond  the 
jurisdiction  of  the  Division  Court, 
upon  any  construction  of  sec.  28  of 
the  Mechanics’  Lien  Act,  R.  S.  O. 
ch.  126,  the  plaintiffs  could  not  have 
brought  their  action  in  the  Division 
Court : 

Held,  also  that,  as  the  plaintiffs 
could  not  have  hoped  to  establish 
a case  which  would  have  entitled 


536 


DIGEST  OF  OASES. 


them  to  High  Court  costs,  the  defen- 
dant land-owner  should  be  allowed  a 
set-off  of  the  excess  of  his  costs  in- 
curred in  the  High  Court  over  what 
he  would  have  incurred  in  the  County 
Court ; but  as  the  action  was  tried 
without  a jury,  and  Rule  1172  did 
not  apply,  the  taxing  officer  had  no 
power  to  allow  this  set-off  without 
the  direction  of  the  Court ; and  the 
judgment  of  the  Court  was  amended 
so  as  to  meet  the  case.  Truax  et  al. 
v.  Dixon  et  al .,  279. 

24.  Taxation— Evidence  taken  de 
bene  esse  — Attendance  of  medical 
man  on  examination  — Service  of 
subpoenas  by  solicitor — Rules  251/., 
1212,  1217— Tariff  A.,  item  16,  17.] 
— 1.  An  order  was  obtained  by  the 
plaintiff,  who  sued  for  damages  for 
bodily  injuries  sustained,  for  his  own 
examination  de  bene  esse  before  the 
trial.  The  order  provided  that 
after  the  conclusion  of  the  plaintiff’s 
examination  he  should  submit  to  a 
personal  examination  by  medical 
men  on  behalf  of  the  defendants, 
and  that  the  defendants  might  after- 
wards continue  their  cross-examina- 
tion of  the  plaintiff ; and  that  the 
examination  might  be  given  in  evi- 
dence at  the  trial  “provided  the 
defendants  had  been  able  to  continue 
and  complete  their  cross-examina- 
tion of  the  plaintiff  after  the  said 
medical  examination.”  The  plaintiff 
was  examined  and  partly  cross-ex- 
amined under  this  order  and  was 
examined  by  the  medical  men,  but 
his  cross-examination  owing  to  his 
ill-health  was  never  completed.  The 
plaintiff  was  not  examined  as  a wit- 
ness at  the  trial  ; the  depositions 
taken  were  offered  in  evidence,  but 
were  rejected  as  inadmissible  under 
the  terms  of  the  order.  The  plain- 
tiff succeeded  in  the  action  : — 

Held,  under  the  circumstances  of 
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the  case,  that  the  examination  of 
the  plaintiff  de  bene  esse  was  a pro- 
per and  reasonable  proceeding,  and 
as  the  failure  to  complete  it  was 
through  no  fault  of  the  plaintiff  or 
his  solicitor,  and  as  it  was  not  with- 
out use  to  the  defendants,  the  costs 
of  it  should  have  been  taxed  to  the 
plaintiff  as  part  of  the  costs  of  the 
action. 

Beaufort  v.  Ashburnham,  13  C. 
B.  N.  S.  598  ; 32  L.  J.  N.  S.  C.  R 
97  ; 7 L.  T.  K S.  710;  11  W.  R. 
267  ; 9 Jur.  822,  followed. 

2.  The  plaintiff’s  own  physician- 
attended  on  him  during  the  examin- 
ation de  bene  esse,  and  was  called  as 
a witness  at  the  trial,  when  he  stated 
what  his  charges  for  attendance  on 
the  plaintiff  would  amount  to  : — 

Held,  that  there  being  nothing  to 
shew  that  he  did  not  include  in  his 
statement  the  charges  for  attendance 
at  the  examination,  they  must  be 
taken  to  have  been  included  in  the 
verdict,  and  could  not  be  taxed  to 
the  plaintiff  as  part  of  the  costs  of 
the  action. 

3.  Held,  Armour,  C.J.,dubitante, 
having  regard  to  Rules  254,  1212, 
1217,  and  items  16  and  17  of  Tariff 
A.,  that  the  plaintiff  was  not  entitled 
to  tax  anything  for  costs  of  service 
by  his  solicitor  of  writs  of  subpoena. 

Decision  of  Galt,  C.  J.,  varied. 
Carty  v.  City  of  London  et  al.,  285. 

25.  Appeal  to  Divisional  Court 
from  Judge  in  Chambers — Neglect  to 
set  down.  ]— The  defendant  served  upon 
the  convicting  magistrates  notice 
of  a motion  by  way  of  appeal  from 
an  order  of  a Judge  in  Chambers 
refusing  a certiorari  to  remove  his 
conviction,  returnable  before  a Divi- 
sional Court  in  Michaelmas  sittings, 
but  did  not  set  the  motion  down  for 
hearing  before  the  sittings  or  take 
any  step  after  serving  the  notice  of 


XIII.] 


DIGEST  OF  CASES. 


537 


motion  to  bring  it  to  a hearing  dur- 
ing the  sittings. 

The  Court  ordered  the  defendant 
to  pay  to  the  magistrates  their  costs 
of  appearing  to  shew  cause  against 
■the  motion.  Regina  v.  Armstrong , 
306. 

26.  Arbitration  and  award — Ex- 
propriation of  lands  by  municipal 
corporation — Award  of  costs  “as  be- 
tween solicitor  and  client  ” — R.  S.  0. 
ch.  184,  sec • 399 — Error  on  face  of 
award — Taxation  of  coste.] — Sec. 
399  of  the  municipal  Act,  R.  S.  O. 
ch.  184,  provides  with  regard  to 
arbitrations  under  the  Act,  that  the 
arbitrators  shall  have  power  to  award 
the  payment  by  any  of  the  parties 
to  the  other  of  the  costs  of  the  arbi- 
tration, and  may  either  direct  the 
payment  of  a fixed  sum  or  that  the 
costs  shall  be  taxed  on  either  the  scale 
of  the  High  Court,  or  of  the  County 
Courts,  in  which  case  the  costs  shall 
be  taxed  by  the  officer  of  the  proper 
Court. 

Arbitrators  directed  that  the  costs 
of  certain  land-owners  of  arbitration 
proceedings  to  ascertain  the  compen- 
sation to  be  paid  by  a municipality 
for  land  expropriated  should  be  taxed 
•on  the  scale  of  the  High  Court  “ as 
between  solicitor  and  client  ” : — 

Held , that  the  judicial  discretion 
of  the  arbitrators  was  exercised  and 
expended  when  costs  were  adjudged 
according  to  a certain  scale ; and 
that  the  arbitrators  had  no  power  to 
give  costs  “ as  between  solicitor  and 
client  f and,  as  the  error  appeared 
on  the  face  of  the  award,  the  muni- 
cipality was  not  driven  to  appeal 
therefrom,  but  was  entitled  to  claim 
the  benefit  of  the  excess  of  jurisdic- 
tion upon  the  taxation  of  the  costs. 

The  ruling  of  the  taxing  officer 
that  the  costs  should  be  taxed  as  be- 
tween party  and  party  was  affirmed. 


Re  Beaty  et  al.  and  The  City  of  To- 
ronto, 316. 

27.  Contribution  between  parties 
liable  foi — Reference , scope  of — Costs 
of  appeal  from  Master’s  report .] — In 
an  action  by  creditors  to  set  aside  a 
conveyance  of  land  as  fraudulent  a 
consent  judgment  was  pronounced 
which  was  so  framed  as  to  exclude 
creditors  other  than  the  plaintiffs 
from  sharing  in  the  proceeds  of  the 
property.  Upon  the  petition  of  a 
creditor,  this  judgment  was  opened 
up,  the  conveyance  was  declared 
fraudulent  and  void  against  all  cred- 
itors, and  a reference  was  directed 
to  a Master  to  sell  the  lands  and  dis- 
tribute the  proceeds  of  sale  among 
the  creditors  and  incumbrancers.  It 
was  also  ordered  that  the  petitioner’s 
costs  should  be  paid  by  the  plaintiffs 
and  the  two  defendants.  % 

The  Master  made  a special  finding 
in  his  report  that  the  Avhole  of  the 
petitioner’s  costs  had  been  paid  by 
one  of  the  defendants.  The  latter 
appealed  from  the  report  on  the 
ground  that  the  plaintiffs  should 
have  been  found  liable  to  contribu- 
tion in  respect  of  these  costs,  and 
also  moved  substantively  for  an  order 
for  payment  of  one-third  thereof  by 
the  plaintiffs  : 

Held , that  the  Master  was  right 
under  the  terms  of  the  reference  not 
to  deal  with  the  question  of  contri- 
bution ; but  that  the  appellant  was 
entitled  to  a substantive  order  against 
the  plaintiffs  for  payment  of  one- 
third  of  the  costs,  because  the  plain- 
tiffs were  jointly  liable  with  him  and 
the  other  defendant  therefor. 

As  there  was  no  need  to  appeal, 
and  the  application  might  have  been 
made  in  Chambers,  no  costs  of  it 
were  given.  Fouchier  & Son  v.  St. 
Louis  et  al.,  318. 
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28.  Security  for — Action  for  the 
benefit  of  another — Non-existent  cor- 
poration— Issue  on  pleading  si] — An 
application  for  an  order  for  security 
for  costs  was  made  on  the  ground 
that  the  plaintiffs  had  no  corporate 
existence,  and  that  their  name  was 
being  used  by  one  C.,  who  was  in- 
solvent ; 

Held,  upon  the  evidence,  that  there 
was  nothing  to  warrant  the  conclu- 
sion that  this  action  was  really 
brought  for  the  benefit  of  any  other 
than  the  plaintiffs  : 

Held,  also,  that  the  question 
whether  the  plaintiffs  had  or  had 
not  ceased  to  be  an  existing  corpor- 
ation, having  been  raised  upon  the 
pleadings,  could  not  be  raised  and 
determined  on  an  application  for 
security  for  costs. 

An  order  made  in  Chambers  for 
security  for  costs  was  set  aside. 
Port  Rowan  and  Lake  Shore  R.  W. 
Co.  v.  South  Norfolk  R.  W.  Co.,  327. 

29.  Judgment  by  consent  referr- 
ing to  arbitration — Omission  to  pro- 
vide for  costs — Powers  of  arbitrator 
■ — Rule  550 — Amendment  of  judg- 
ment.]— In  an  action  on  a bill  of 
costs  the  parties  consented  that  judg- 
ment should  be  entered  for  a certain 
sum  “ subject  to  the  award  ” of  a 
named  person.  When  the  action 
came  on  for  trial  this  consent  was 
filed,  and  the  trial  Judge  indorsed 
the  record  : “ I order  that  judgment 
be  entered  for  the  plaintiff  for  the 
sum  of,  etc.,  subject  to  the  consent 
filed  herein.”  Nothing  was  said 
about  costs,  and  they  were  not  pro- 
vided for  in  any  way.  The  arbitra- 
tor or  referee  made  his  report  or 
award  finding  that  the  amount  of 
the  judgment  should  be  reduced  to 
a named  sum,  and  adding  “ I do 
award  to  the  plaintiff  the  costs  of 
this  action,  including  the  costs  of  the 


reference  and  award.”  Judgment 
was  entered  in  accordance  with  this, 
award. 

Rule  550  provides  that  “ The 
Court  will  not  refer  to  arbitration. 

Held,  that  this  Rule  does  not  pre- 
vent any  arrangement  for  the  settle- 
ment of  an  action  entered  into  and 
acted  upon  by  litigants  from  being 
sanctioned  and  enforced  by  the 
Court  ; and  therefore  there  was 
power  to  make  a reference  by  con- 
sent in  this  way  ; but  it  was  a refer- 
ence to  arbitration  and  not  a refer- 
ence under  the  Judicature  Act,  and 
the  referee  had  no  power  to  deal 
with  the  costs. 

The  award  of  costs  was  stricken 
out  of  the  judgment,  and  an  applica- 
tion afterwards  made  to  the  trial 
Judge  to  amend  the  indorsement  on 
the  record  so  as  to  provide  for  the 
costs  was  refused,  although  the  omis- 
sion to  provide  for  costs  was  not 
intentional.  Macdonell  v.  Baird, 
331. 

30.  Defendants  severing — Partner- 
ship— Dissolution  before  action.] — 
In  an  action  against  a municipal 
corporation  for  injury  to  a drain,  the 
corporation  caused  the  two  contrac- 
tors who  had  constructed  the  drain 
and  the  assignee  of  one  of  them  to 
be  made  defendants.  The  two  con- 
tractors were  partners  at  the  time 
of  the  construction  of  the  drain  but 
had  dissolved  partnership  before  the 
action  was  begun.  Oue  partner  ap- 
peared and  defended  by  one  solicitor, 
and  the  other  and  his  assignee  by 
another  solicitor.  Judgment  was 
given  dismissing  the  claim  of  the 
corporation  against  the  added  defen- 
dants with  costs,  but  they  were  not 
by  the  judgment  limited  to  one  set 
of  costs. 

Held,  that  there  was  no  “ law  of 
the  Court  ” which,  under  the  circum- 
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stances  of  this  case,  justified  the  tax- 
ing officer  in  refusing  to  allow  more 
than  one  set  of  costs  to  the  added 
defendants.  , 

Eule  1202  considered.  Melbourne 
v.  City  of  Toronto  et  al .,  346. 

31.  Security  for — Motion  for  judg- 
ment under  Rule  739 — Ride  1251\ — 
Since  the  passing  of  Eule  1251,  the 
practice  sanctioned  by  Doer  v.  Rand , 
10  P.  R.  165,  and  Anglo-American 
Casings  Co.  v.  Rowlin,  ib.,  391,  is  no 
longer  applicable. 

And  where  a plaintiff  against 
whom  a praecipe  order  for  security 
for  costs  bad  been  obtained,  moved 
to  set  it  aside  and  for  judgment  under 
Rule  739,  without  paying  $50  into 
Court  under  Eule  1251,  his  motion 
was  dismissed.  Payne  v.  Newberry, 
354. 

32.  Scale  of  — Jurisdiction  of 
County  Court — Title  to  land.~\ — The 
plaintiff  by  his  statement  of  claim 
alleged  that  he  was  and  had  been  for 
more  than  six  years  the  owner  oi 
certain  land,  which  was  unoccupied, 
and  claimed  damages  for  timber  cut 
by  the  defendant  on  such  land.  The 
defendant  by  his  statement  of  de- 
fence disputed  the  plaintiff’s  claim, 
and  set  up  certain  facts  by  way  of 
confession  and  avoidance.  The  action 
was  brought  in  the  High  Court,  but 
the  plaintiff  only  recovered  $120 
damages. 

Held , that  under  the  pleadiugs  the 
plaintiff  was  obliged  to  prove  his 
title  to  the  land,  and  therefore  the 
County  Court  would  have  had  no 
jurisdiction,  and  the  costs  should  be 
on  the  scale  of  the  High  Court. 
Danaher  v.  Little , 361. 

33.  Ex  parte  injunction — Disso- 
lution of.~\ — Where  an  ex  parte  in- 
junction is  dissolved  on  the  ground 


of  concealment  of  the  true  state  of 
facts,  it  is  proper  to  dissolve  it  with 
costs  ; and  “ with  costs”  in  such  case 
means  “with  costs  payable  forth- 
with.” Walton  v.  Henry  et  al.,  390. 

34.  Taxation  between  solicitor  and 
client— Agreement  to  pay  retaining 
fees — Special  circumstances .] — The 
solicitor  acted  for  a client  in  defend- 
ing him  upon  a charge  of  arson,  and 
in  prosecuting  actions  against  two 
insurance  companies  to  recover  for 
a loss  by  fire.  At  the  time  the 
solicitor’s  services  were  required  the 
client  had  no  money  and  had  no 
prospect  of  getting  any,  and,  in  con- 
sequence of  the  risk  the  solicitor 
ran  of  getting  nothing  and  losing  a 
considerable  sum  for  disbursements, 
the  client  offered  him  a retaining  fee, 
to  be  paid  out  of  the  insurance 
moneys  when  recovered,  and  it  was 
agreed  between  them  that  such  fee 
should  be  $150  for  the  two  actions, 
the  amount  claimed  therein  being 
about  $1,250.  Subsequently,  and 
when  some  costs  had  been  incurred, 
the  client  made  an  assignment  to  a 
third  party  of  the  moneys  due  to 
him  from  the  insurance  companies, 
in  trust,  to  pay  the  solicitor  his 
costs,  including  the  retaining  fees 
agreed  upon,  and  to  pay  the  balance 
to  creditors.  The  client  at  a later 
date  made  a general  assignment  for 
the  benefit  of  creditors  : — 

Held,  upon  appeal  by  the  assignee 
from  the  taxation  of  the  solicitor’s 
costs,  that  the  first  assignment  in 
trust  was  a security  for  costs  already 
incurred,  a confirmation  of  the 
original  agreement,  and  a quasi  ap- 
propriation of  the  money  ; and  as  it- 
appeared  that  the  client  understood 
that  the  payment  of  retaining  fees 
was  voluntary,  and  that  they  could 
not  be  recovered  from  the  opposite 
party,  the  retaining  fees  were  pro- 
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perly  allowed  to  the  solicitor  by  the 
taxing  officer  ; and  under  the  excep- 
tional circumstances  of  the  case  the 
amount  was  not  unreasonable.  Re 
J.  S.  Fraser , a Solicitor,  409. 

35.  Set-off — Claim  and  counter- 
claim separate  and  distinct — Rule 
120f] — The  plaintiff  recovered  judg- 
ment against  the  defendant  with  costs 
upon  a claim  for  the  value  of  goods 
sold  under  a distress  for  rent,  of 
which  the  defendant,  the  landlord 
himself,  became  the  purchaser  ; and 
the  defendant  recovered  judgment 
against  the  plaintiff  with  costs  upon 
a counter-claim  for  rent  and  dam- 
ages to  the  demised  premises.  The 
judgment  did  not  direct  any  set-off, 
and  the  plaintiff’s  solicitors  having 
asseited  a lien  upon  the  judgment 
for  costs  against  the  defendant,  the 
taxing  officer  refused  to  allow  a set- 
off of  the  costs  awarded  to  plaintiff 
and  defendant  respectively. 

Held,  that  the  claim  and  counter- 
claim were  separate  and  distinct,  and 
the  judgments  must  be  treated  as 
judgments  in  separate  actions ; and 
.Rule  1204  did  not  apply  to  enable 
the  taxing  officer  to  deduct  or  set- 
off costs. 

Under  the  circumstances  of  this 
-case,  the  Court  (Rose,  J.,  dissent- 
ing), deprived  the  plaintiff,  who  was 
finally  successful  upon  the  appeals  as 
to  costs,  of  the  costs  of  the  appeals. 
Link  v.  Bush,  425. 

36.  Taxation — Counsel fees — Wit- 
ness fees — Re-opening  taxation.'] — 
Upon  appeals  from  taxation  of  costs 
the  Court  will  not  interfere  with  the 
discretion  of  the  taxing  officer  as  to 
the  quantum  or  quoties  of  fees  ; and 
this  rule  covers  any  question  of  dis- 
tribution or  allotment  of  charges 
among  different  cases  or  branches 
•of  a case. 


Where  costs  were  awarded  to  the 
plaintiffs  upon  a postponement  of 
the  trial,  and  the  case  was  not  tried 
till  after  the  taxation  of  such  costs 
was  closed,  but  it  appeared  upon 
appeal  from  the  taxation  that  some 
of  the  witnesses  allowed  for  were  not 
called  when  the  case  was  actually 
tried,  the  taxation  was  l'e-opened 
upon  payment  of  costs,  and  the  tax- 
ing officer  was  directed  to  reconsider 
the  allowance  of  witness  fees.  Con- 
mee  et  al.  v.  North  American  Rail- 
way Contracting  Co.  and  Canadian 
Pacific  R.  W.  Co.,  433. 

37.  Expropriation  of  land  by  rail- 
way company — “ Costs  incidental  to 
the  arbitration .”] — In  expropriation 
cases  the  costs  should  be  taxed  libe- 
rally in  favour  of  the  proprietor  ; but 
where  the  statutes  mention  u costs” 
only,  and  not  “ full  costs,”  costs  as 
between  solicitor  and  client  are  not 
intended. 

And  where  a railway  company  in 
expropriating  land  under  the  Domi- 
nion Railway  Act  agreed  to  pay  to 
the  land-owners  “ all  costs  incidental 
to  the  arbitration  ” had  to  fix  the 
compensation  to  be  paid  : — 

Held,  that  the  words  did  not  ex- 
tend to  costs  as  between  solicitor  and 
client,  nor  to  costs  preliminary  to 
the  arbitraton.  Re  Bronson  et  al. 
and  Canada  Atlantic  R.  W.  Co.,  440. 

38.  Security  for  costs — Residence 
of  one  of  two  plaintiffs  out  of  Onta- 
rio — Rule  12Jf2  — Indorsement  on 
writ  of  summons — Order  for  security 
— Irregularity — Nullity — Waiver  by 
compliance.] — The  writ  of  summons 
was  indorsed  with  a statement  that 
the  plaintiffs  resided  in  the  township 
of  Brant,  in  the  county  of  Bruce, 
and  in  the  State  of  Wisconsin,  in 
the  United  States  of  America.  Up- 
on this  an  order  was  issued  upon 
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praecipe  under  Buie  1242  by  an 
officer  of  the  Court  requiring  one  of 
the  plaintiffs  to  give  security  for  costs 
and  staying  proceedings  until  secu- 
rity should  be  given.  The  plaintiffs, 
•desiring  to  arrest  the  defendant, 
were  refused  an  order  because  of  the 
stay  of  proceedings,  and  then  ap- 
plied for  and  obtained  an  order  al- 
lowing them  to  deposit  $400  with  an 
officer  of  the  Court,  instead  of  giving 
a bond  for  security  for  costs,  and 
also  declaring  it  to  be  without  pre- 
judice to  the  right  of  the  plaintiffs  to 
set  aside  the  order  staying  proceed- 
ings, and  they  paid  the  $400  to  the 
officer  accordingly. 

Held , that  it  appeared  from  the 
indorsement  on  the  writ  that  the 
plaintiffs  resided  out  of  Ontario,  and 
that  the  issue  of  an  order  for  secu- 
rity under  Buie  1242  was  thereby 
warranted  ; but  that  the  order  issued, 
being  against  one  plaintiff  only,  was 
irregular  and  might  have  been  set 
aside  ; it  was  not  void,  howewer,  and 
was  good  until  set  aside  ; and  having 
been  complied  with,  as  it  was  by  the 
deposit  of  the  money  with  the  officer, 
the  compliance  made  it  good,  and  it 
could  not  afterwards  be  set  aside, 
notwithstanding  the  reservation  in 
the  order. 

Semble,  that  if  it  had  appeared  by 
the  indorsement,  as  it  afterwards 
did  by  affidavit,  that  one  of  the  plain- 
tiffs in  fact  resided  in  Ontario,  the 
order  for  security  would  have  been 
void,  and  would  have  been  set  aside 
notwithstanding  the  compliance  with 
it.  McConnell  e t al.  v.  Wake-ford , 
455. 

39.  Third  party — Defending  ac- 
tion.] — In  an  action  for  rent  or 
royalties  upon  iron  received  by  the 
defendants,  they  served  notice  upon 
■a  third  party  claiming  contribution 
from  him.  The  third  party  appeared  ; 
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and  an  order  was  made  that  he  should 
be  at  liberty  to  defend  the  action  as 
regarded  the  questions  between  the 
plaintiff  and  the  defendant  only,  and 
to  appear  at  the  trial,  call  witnesses, 
cross-examine  the  witnesses  called  by 
the  plaintiff  and  defendants,  and  be 
bound  by  the  findings.  The  third 
party  delivered  a statement  of  de- 
fence, which  was  directly  against  the 
plaintiff’s  statement  of  claim,  except 
a portion  thereof,  which  stated  that 
he  was  not  a proper  party,  and  that 
no  right  of  contribution  existed 
against  him,  but  this  portion  was 
struck  out  at  the  trial  upon  his  own 
application.  The  plaintiff  was  suc- 
cessful in  the  action. 

Held , that  the  third  party  had 
adopted  the  position  of  one  who  was 
called  upon  by  his  own  interest  to 
defend  the  action,  and  that  he  should 
not  recover  from  the  defendants  who 
brought  him  in  his  costs  of  so  de- 
fending it.  W allbridge  v.  Gaujot  et 

al .,  463. 

40.  Arbitration — Powers  of  arbi- 
trators— 85  Vic.  ch.  79 — P.  S.  O.  ch. 
18 f secs.  4.88,  899 — Duty  of  taxing 
officer. ] — By  35  Yic.  ch.  79  the  water- 
works commissioners  of  the  city  of 
Toronto  were  authorized  to  expro- 
priate lands  for  the  purpose  of  water- 
works, and  in  case  of  disagreement 
to  have  the  value  ascertained  by  arbi- 
tration ; and  by  41  Yic.  ch.  41  all  the 
powers  of  the  commissioners  were 
vested  in  the  city  corporation. 

The  city  corporation,  desiring  to 
expropriate  certain  land  for  water- 
works purposes,  passed  a by-law  re- 
citing the  above  enactments  and 
authorizing  the  expropriation,  and 
afterwards  served  a notice  offering 
to  pay  the  land-owner  $25,000,  and, 
in  the  event  of  his  not  accepting,  re- 
quiring him  “ pursuant  to  sec.  393  of 
the  Municipal  Act  ” to  appoint  an 
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arbitrator.  The  arbitrators  appoint- 
ed took  the  oath  prescribed  by  the 
Municipal  Act,  which  was  different 
in  substance  from  that  prescribed  by 
35  Yic.  ch.  79: — 

Held,  that  sec.  483  of  the  Muni- 
cipal Act  It.  S.  O.  ch.  184  had  the 
effect  of  superseding  the  procedure 
for  arbitration  provided  by  35  Yic. 
ch.  79,  and  of  substituting  therefor 
the  procedure  for  arbitration  provided 
by  the  Municipal  Act;  and  that  the 
city  corporation,  having  adopted  and 
taken  advantage  of  the  procedure 
provided  by  the  Municipal  A ct,  could 
not  escape  the  consequences;  and 
therefore  the  arbitrators  had  power 
under  sec.  399  of  the  Municipal  Act 
to  award  costs  to  the  land-owner, 
there  being  no  power  to  do  so  under 
35  Yic.  ch.  79  : — 

Held,  also,  that  the  arbitrators 
having  awarded  costs,  and  their 
award  not  having  been  moved  against, 
it  was  the  duty  of  the  taxing  officer 
to  tax  the  costs.  Re  Smith  and  the 
City  of  Toronto , 479. 

41.  Depriving  successful  party  of 
— “ Good  cause  ” — Rule  1170 — Re- 
versing decision  of  trial  Judge — Ap- 
plication at  trial7\ — The  Court  can 
interfere  with  the  trial  Judge’s  dis- 
cretion in  depriving  a successful  par- 
ty of  costs  in  an  action  tried  by  a 
jury,  where  he  has  given  effect  to 
considerations  which  do  not  consti- 
tute “ good  cause  ” within  the  mean- 
ing of  Rule  1170. 

The  plaintiff’s  principal  claim, 
upon  which  he  succeeded,  was  for 
wood  cut  and  removed  by  the  defen- 
dants. The  trial  Judge  ruled  that 
the  conduct  of  the  plaintiff  in  refus- 
ing a remeasurement  caused  unne- 
cessary litigation,  and  he  deprived 
him  of  the  costs  of  that  claim.  The 
plaintiff  and  defendant  had  each  had 
a measurement  made,  and  differed  as 
to  the  result,  The  plaintiff  refused  to 
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have  a remeasurement  and  brought 
the  action,  the  result  of  which  shewed 
that  his  measurement  was  correct : 

Held , that  the  plaintiff’s  refusal 
was  not  misconduct  inducing  the 
litigation,  and  there  was  no  “ good 
cause  ” for  depriving  him  of  costs. 

Huxley  v.  West  London  Extension 
R.  W.  Co.,  14  App.  Cas.  at  pp.  33-4, 
specially  referred  to. 

Rule  1 1 70  provides  that  where  an 
action  is  tried  by  a jury  the  costs, 
shall  follow  the  event,  unless,  upon 
application  made  at  the  trial  for  good 
cause  shewn,  the  Judge  otherwise 
orders. 

Semble , that  there  must  be  sub- 
stantially an  application  at  the  trial, 
and  if  the  trial  Judge  anticipating 
the  application  of  counsel  makes  the 
order  in  presence  of  opposing  coun- 
sel, he  makes  it  on  application. 
Fulton  v.  Vipond  et  al.,  485. 

42.  Costs  of  the  day — Postpone- 
ment of  trial — Counsel  fees7\ — An 
action  came  on  for  trial,  and  a post- 
ponement was  applied  for  by  the 
defendant,  and  was  ordered  upon 
payment  of  the  costs  of  the  day  : 

Held,  that  counsel  fees  were 
chargeable  and  taxable  according  to 
the  discretion  of  the  taxing  officer, 
and  not  according  to  any  arbitrary 
limit. 

Hogg  v.  Crabbe,  12  P.  R.  14,  dis- 
sented from.  Outwater  v.  Mullett, 
509. 

See  Actions,  Consolidation  of, 
3 — Dismissal  of,  &c.,  2 — Foreign 
Commission — Interpleader — Rail- 
ways—Solicitor  and  Client,  1,  2, 
3,  5,  6 — Taxation — Examination,, 
5,  9. 


COUNTER-CLAIM. 

Slander  of  title — Mortgage  action 
— Inconvenience—  Delay— Rule  37 J.  ]. 
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—A  counter-claim  for  damages  by 
reason  of  false  and  depreciatory 
statements  with  regard  to  the  value 
of  the  mortgaged  prenciises  having 
been  set  up  by  the  defendants  in  an 
ordinary  mortgage  action,  an  order 
striking  it  out  under  Pule  374  was 
affirmed,  as,  well  on  the  ground  of 
inconvenience  in  trying  the  action 
and  counter-claim  together,  as  on  the 
ground  that  the  counter-claim  was 
filed  for  delay. 

McLean  v.  Hamilton  Street  R.  W. 
Co.,  IIP.  P.  193,  and  Central  Bank 
v.  Osborne , 12  P.  P.  160,  followed. 
Odell  v.  Bennett,  et  aly  10. 

See  Costs,  &c.,  13,  19. 


CREDITORS’  RELIEF  ACT. 

See  Costs,  &c.,  10. 


DAMAGES. 

Irregularity — Ho  indulgence  to 
plaintiff  where  action  not  sustainable 
— Action  for  damages  for  false  testi- 
mony.] — The  plaintiff  sued  for  dam- 
ages for  false  testimony,  alleging 
that  he  had  failed  in  a prior  action 
by  reason  of  such  testimony  given 
therein  by  the  present  defendant. 

Held,  that  the  action  would  not 
lie  ; and  the  plaintiff  being  in  de- 
fault by  reason  of  not  having  given 
notice  of  trial,  the  action  was  dis- 
missed. Clarke  v.  Creighton,  113. 


DEBTOR  AND  CREDITOR. 

Rules  of  Court — Construction — 
He  a ding — Rules  5, 1 008 — Summary 
order  for  sale  of  equitable  interest  in 
land — Reference .] — Pule  5 of  the 
Consolidated  Pules  provides  that 
“ The  division  of  these  Pules  into  ! 


chapters,  titles,  and  headings  is  for 
convenience  only  and  is  not  to  affect 
their  construction.” 

Held,  that  Rule  1008,  notwith- 
standing the  heading  “ Summary 
Inquiries  into  Fraudulent  Convey- 
ances,” is  not  limited  to  cases  of 
equitable  interests  arising  under 
fraudulent  conveyances,  but  applies 
to  a case  where  a judgment  creditor 
is  seeking  to  make  available  the 
interest  of  his  debtor  under  an 
agreement  for  the  purchase  of  land. 

A reference  was  directed  to  ascer- 
tain what  interest  the  debtor  had  in 
the  land  in  question. 

Wood  v.  Hurl,  28  Gr.  146,  not 
followed  owing  to  the  change  in  the 
law  by  Pule  5.  Peters  v.  Stoness , 
235. 


DEVOLUTION  OF  ESTATES  ACT. 

Effect  of  — “ Personal  estate,” 
meaning  of  in  R.  S.  O.  ch.  50,  sec. 
31,  sub-sec.  (2) — Removal  of  contest 
from  Surrogate  Court  to  High  Court.! 
— The  personalty  of  a person  who 
died  since  the  Devolution  of  Estates 
Act  was  less  than  $2,000,  but  her 
whole  estate,  including  land,  was 
more  than  that  sum 

Held,  that  a contest  as  to  the 
grant  of  probate  of  her  will  could 
not  be  removed  from  a Surrogate 
Court  to  the  High  Court ; for  the 
words  “ personal  estate  ” in  sec.  31, 
sub-sec  2,  of  the  Surrogate  Courts 
Act,  P.  S.  O.  ch.  50,  mean  personal 
estate  proper,  notwithstanding  that 
by  the  Devolution  of  Estates  Act, 
P.  S.  O.  ch.  108,  the  whole  estate  is 
now  to  be  administered  as  personalty. 
Re  Nixon , 314. 

DISCOVERY. 

See  Particulars — Examination 

GENERALLY. 
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DISCRETION. 

See  Solicitor  and  Client,  3 — 
Stay  of  Proceedings,  4— Costs,  &c., 
18,  26,  42. 

DIVISION  COURT. 

See  Prohibition,  1,  2,  3,  4 — 
‘Costs,  &c.,  1,  14,  23. 


DIVISIONAL  COURT. 

See  Notice  of  Motion. 


DOMICILE. 

See  Service,  5. 


ESTOPPEL. 

See  Motion  for  Judgment — Pro- 
hibition, 4. 


EVIDENCE. 

Ex  parte  certificate  of  County 
Judge.] — No  certificate  of  a judicial 
officer  of  proceedings  had  before  him 
can  properly  be  settled  where  it  is 
intended  to  be  used  as  evidence  un- 
less in  the  presence  of,  or  at  least  on 
notice  to  all  the  parties  concerned. 
lie  Ryan  v.  Simonton,  299. 

See  Arbitration  and  Award,  1 — 
Foreign  Commission — Particulars 
—Examination  generally. 


EXAMINATION 

1.  Evidence — Examination — Mo- 
tion to  be  made — Rule  578.] — Imme- 
diately after  appearance  in  an  action 


a subpoena  was  issued  and  an  ap- 
pointment given  for  the  examination 
of  the  defendant,  and  also  of  a person 
not  a party,  before  a special  exami- 
ner, to  give  evidence  on  behalf  of 
the  plaintiffs  on  a motion  to  be  made 
by  them  under  the  rules  respecting 
replevin  for  an  order  for  replevying 
a certain  guaranty,  the  subject  of 
the  action. 

The  subpoena  and  appointment 
were  moved  against  on  the  ground 
that  there  was  no  motion,  petition, 
or  other  proceeding  pending  in  the 
action,  and  the  provisions  of  Rule 
578  were  therefore  not  applicable. 

Held , that  there  must  be  a pend- 
ing motion  on  which  the  examina- 
tion is  to  be  taken ; and  such  was 
not  the  case  here,  as  the  subpoena 
spoke  of  a “ motion  to  be  made.” 

McMurray  v.  Grand  Trunk  R.  W. 
Co .,  3 Ch.  Camb.  R.  130  ; Stovel-  v. 
Coles , ib.  362,  referred  to. 

Held,  also,  that  the  intended  ex- 
amination, being  manifestly  on  the 
merits  of  the  action,  was  improper 
at  this  stage,  as  it  was  too  early  in 
the  action  for  the  plaintiffs  to  obtain 
discovery  except  by  a special  order 
under  Rule  566.  Traders 1 Bank  v. 
Kean , 60. 

2.  Discovery  — Examination  of 
plaintiff  by  defendant  after  interlo- 
cutory judgment — Rule  j89.] — After 
the  plaintiff  had  signed  interlocutory 
judgment  against  the  defendant  in 
an  action  of  tort,  the  defendant 
sought  to  examine  the  plaintiff  for 
discovery,  the  action  being  about  to 
come  on  at  the  Assizes  for  assessment 
of  damages. 

Rule  489  states  that  the  examina- 
tion of  a plain tift  by  a defendant 
may  take  place  at  any  time  after 
such  defendant  has  delivered  his 
statement  of  defence. 

Held , that  the  defendant  could  not 
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examine  the  plaintiff.  Ashley  v. 
Brenton , 98. 

3.  Evidence — Depositions  on  ex- 
amination for  discovery  before  state- 
ment of  defence — Officer  of  company 
— j Rule  506f\  — Before  delivery  of 
his  statement  of  defence  one  of  the 
defendants  obtained  an  order  to  ex- 
amine an  officer  of  the  plaintiffs  for 
discovery,  and  examined  him  there- 
under, but  he  was  not  further  ex- 
amined by  counsel  for  the  plaintiffs. 

Held , that  such  defendant  could, 
under  Buie  506,  read  the  depositions 
so  taken,  as  evidence  at  the  trial  of 
the  action.  Union  Bank  v.  Starrs , 
108. 

4.  Discovery  — Examination  of 
officer  of  company — Failure  to  attend 
— Motion  to  strike  out  company’s 
defence .] — There  is  no  power  to 
strike  out  the  statement  of  defence 
of  an  incorporated  company  for  the 
default  of  an  officer  of  such  company 
in  not  attending  for  examination  for 
discovery.  Badgerow  v.  Grand 
Trunk  R.  W.  Co.,  132. 

5 . Judgment  debtor — Examination 
of — Judgment  for  costs  only — Rules 
926,  93 f] — A person  against  whom 
a judgment  has  been  recovered  for 
costs  only  cannot  be  examined  as  a 
judgment  debtor. 

Buies  926  and  934  considered. 

Meyers  v.  Kendricks , 9 P.  B.  363, 
has  not  been  affected  by  the  intro- 
duction of  Buie  934,  and  is  still  the 
law.  Troutman  v.  Fisken , 153. 

6.  Judgment  debtor — Examina- 
tion of — Unsatisfactory  answers — 
Motion  to  commit — Re-examination 
— Evidence  — Rules  928,  932.]  — 
Upon  a motion  to  commit  the  defen- 
dant for  unsatisfactory  answers  upon 
his  examination  as  a judgment 
debtor  : — 


Held,  that  the  examination  should 
not  be  so  conducted  as  to  try  entrap 
the  debtor,  but  it  should  be  full, 
fair,  and  searching. 

2.  That  the  broad  test  to  be  ap- 
plied in  guaging  the  character  of  the 
answers,  in  order  to  determine 
whether  they  are  satisfactory,  i3 : 
Having  regard  to  the  circumstances 
of  each  particular  case,  are  the  ans- 
wers sufficient  to  satisfy  the  mind  of 
a reasonable  person  that  full  and  true 
disclosure  has  been  made  'i 

3.  That  where  the  particulars 
wherein  dissatisfaction  is  felt  have 
been  pointed  out,  an  opportunity 
should  be  given  to  the  debtor  of  recon- 
ciling what  may  be  conceived  to  be 
contradictions  or  supplying  what 
may  appear  to  be  omissions. 

4.  That  the  ordinary  rules  for 
dealing  with  evidence  in  litigated 
matters,  where  money  or  money’s 
worth  only  is  involved,  are  not  to  be 
applied,  without  more,  to  cases  where 
the  liberty  of  the  person  is  at  stake. 

And  in  the  present  case,  where 
the  examination  was  protracted  and 
ranged  over  a period  of  more  than 
two  years,  during  which  the  defen- 
dant had  had  two  lines  of  business 
going  on,  he  was  allowed  an  oppor- 
tunity to  protect  himself  by  explan- 
ations, upon  various  parts  of  his  ex- 
amination, relied  upon  as  shewing 
that  a considerable  sum  of  money 
had  not  been  accounted  for,  being 
brought  to  his  notice ; and  having- 
been  thus  further  examined,  and  it 
not  having  been  shewn  that  he  had 
any  means  available  to  satisfy  the 
judgment,  and  his  answers  as  a 
whole  being  reasonably  satisfactory 
in  view  of  the  rules  above  laid  down, 
a motion  to  commit  was  refused. 

History  of  the  enactments  con- 
tained in  rules  928  and  932.  Gra- 
ham v.  Devlin,  245. 
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7.  Taking  depositions  in  short- 
hand— Power  of  Examiner  to  dele- 
gate. ] — A special  examiner  or  officer 
of  the  Court  taking  an  examination 
in  a cause  or  proceeding  pending  in 
Court  has  no  power  to  authorize 
any  other  person  to  take  down  the 
depositions  in  shorthand ; and  a 
person  cannot  be  compelled  in  the 
face  of  his  objection,  to  submit  him- 
self for  examination  where  the  ex- 
aminer proposes  to  have  the  deposi- 
tions so  taken. 

R.  S.  O.  ch.  44,  secs.  147,  148, 
and  Rules  501-3  considered.  Bradt 
v.  Bradt , 271. 

8.  Discovery — Evidence — Foreign 
commission — Examination  of  defen- 
dant before  delivery  of  statement  of 
claim — Special  circumstances.  ] — An 
order  for  examination  before  the  de- 
livery of  pleadings,  whether  for  dis- 
covery or  evidence,  should  only  be 
granted  under  exceptional  circum- 
stances, and  where  absolutely  nec- 
essary in  the  interests  of  justice. 

The  plaintiff  was  seeking  damages 
for  breach  of  a contract  made  with 
persons  whom  he  alleged  to  be  agents 
of  the  defendant.  Before  delivering 
a statement  of  claim,  and  after  many 
months  had  elapsed  since  appearance, 
the  plaintiff  obtained  an  order  to  ex- 
amine the  defendant  under  a foreign 
commission  at  Chicago,  in  the  United 
States  of  America  for  the  purpose, 
as  he  alleged,  of  obtaining  inform- 
ation for  the  purpose  of  framing  his 
statement  of  claim,  and  also  for  con- 
venience, as  the  defendant  was  con- 
tinually travelling  about  in  the 
course  of  her  career  as  a public 
singer,  and  it  might  not  be  possible 
to  take  her  evidence  later  if  it  were 
not  taken  at  Chicago,  where  she  was 
shortly  to  be  : — 

Held , that  the  circumstances  were 
not  such  as  justified  the  order,  and 


it  was  set  aside.  Thomson  v.  Gye , 
273. 

9.  Judgment  under  Ride  739 — 
A jf  davit  of  defendant — Cross-exam- 
ination of  plaintiff- — No  discretion  to 
refuse — Costs  f\ — Upon  a motion  for 
judgment  under  Rule  739  the  defen- 
dant may  satisfy  the  Judge  that  there 
is  a good  defence  otherwise  than  by 
affidavit ; and  one  means  of  doing  so 
is  by  cross-examination  of  the  plain- 
tiff on  his  affidavit  filed  in  support  of 
the  motion. 

And  where  the  defendant  was  sued 
as  administratrix  of  her  late  husband 
upon  a promissory  note  made  by  him, 
and  upon  a motion  by  the  plaintiff 
for  judgment  under  Rule  739  filed 
an  affidavit  in  which  she  did  not  set 
up  any  defence  : — 

Held , nevertheless,  that  there  was 
no  discretion  to  refuse  her  an  oppor- 
tunity of  cross-examining  the  plain- 
tiff; and  upon  an  appeal  from  the 
decision  of  a local  Judge  refusing  an 
enlargement  for  such  purpose  and 
allowing  the  plaintiff  to  sign  judg- 
ment, a direction  was  given  that  the 
plaintiff  attend  at  his  own  expense 
for  cross-examination ; and  although 
upon  such  cross-examination  the 
defendant  could  not  shew  that  she  had 
any  defence,  and  the  order  for  judg- 
ment was  affirmed,  she  was  allowed  a 
portion  of  the  costs  of  a successful  ap- 
peal. Kingsley  v.  Dunn , 300. 

10.  Discovery — Ride  928 — Exam- 
ination under  — ‘ ‘ Transfer ” from 
judgment  debtor — “ Assignment ” for 
creditors  under  R.  S.  0.  ch.  12f] — 
“ Transfer”  used  in  Rule  928,  is 
not  intended  to  cover  an  “ assign- 
ment” for  the  general  benefit  of  cred- 
itors, valid  and  sufficient  under  R. 
S.  O.  ch.  124,  and  an  assignee  under 
that  Act  is  not  one  of  the  persons 
to  be  subjected  to  examination  un- 
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•der  that  rule.  British  Canadian 
Loan  and  Investment  Co.  v.  Britnell, 
310. 

11.  Discovery  — Examination  of 
officer  of  company — Refusal  to  attend 
— Motion  to  strike  out  company's  de- 
fence.] — There  is  no  power  to  strike 
out  the  defence  of  an  incorporated 
company  for  the  refusal  of  an  officer 
to  attend  for  examination  for  dis- 
covery, although  the  officer  reside 
out  of  the  jurisdiction. 

Badgerow  v.  Grand  Trunk  R.  W. 
Co .,  13  P.  R.  132,  approved.  Cen- 
tral Press  Association  v.  American 
Press  Association,  353. 

12.  Discovery  — Examination  of 
officer  of  railway  company — R.  S.  0. 
1877 , ch.  50,  sec.  156,  (Con.  Rule 
487) — Railway  conductor — Reading 
depositions  at  trial .] — An  appeal 
from  the  decision  of  the  Queen’s 
Bench  Divisional  Court,  12  P.  R. 
071,  that  the  plaintiff  had  the  right 
to  examine  for  discovery  as  an  officer 
of  the  defendants,  the  conductor  of 
a train  of  the  defendants,  through 
whose  alleged  misconduct  the  plain- 
tiff was  injured,  was  dismissed  by 
reason  of  the  disagreement  of  the 
Judges  in  this  Court. 

Held,  Per  Hagarty,  C.  J.  0.,  and 
Burton,  J.  A.,  that  the  conductor 
was  not  examinable  as  an  officer  un- 
der R.  S.  O.  1877,  ch.  50,  sec.  156, 
(Con.  Rule  487)  ; and  per  Osler  and 
Maclennan,  JJ.A.,  that  he  was  ex- 
aminable. 

Per  Burton,  J.A. — The  only  offi- 
cers intended  by  sec.  156,  were  such 
officers  as  might  under  the  former 
system  have  been  properly  made  de- 
fendants for  discovery  merely.  The 
examination  sought  was  not  really 
for  discovery ; it  was  a fishing  in- 
quiry, to  ascertain  before  the  trial 
what  precise  evidence  a particular 
witness  would  give. 


Per  Osler,  J.  A. — The  test  of  the 
propriety  of  allowing  an  officer  or 
servant  of  a corporation  to  be  ex- 
amined for  discovery,  is  his  ability 
to  give  the  necessary  information. 
A person  who  is  entrusted  with  the 
charge  of  a railway  train  in  the 
course  of  its  transit,  the  conductor 
of  the  train,  is  as  to  that  particular 
occasion  and  for  that  particular  pur- 
pose to  be  regarded  as  an  officer  of 
the  corportion  as  distinguished  from 
a mere  servant,  no  matter  how  tem- 
porary his  employment,  or  how  sum- 
mary the  corporation’s  power  of 
dismissal. 

Moxley  v.  Canada  Atlantic  R.  W. 
Co.,  15  S.  C.  R.  145,  discussed. 

Sernble,  per  Osler,  J.A.,  that  the 
depositions  of  an  officer  of  a com- 
pany upon  examination  for  discovery 
can  only  be  read  against  the  com- 
pany at  the  trial,  if  at  all,  when 
they  have  taken  part  in  the  exami- 
nation. Leitch  v.  Grand  Trunk  R. 
W.  Co.,  369. 

13.  Discovery — Examination  of 
officers  of  railway  company. ] — Held, 
that  a track-foreman,  a switch  fore- 
man, and  two  engine-drivers  in  the 
employ  of  the  defendant  company 
were  not  officers  of  the  company 
examinable  for  discovery  under  Rule 
487,  in  an  action  for  damages  arising 
out  of  a railway  accident.  Knight 
v.  Grand  Trunk  R.  W.  Co.,  386. 

1 4.  Discovery  — Examination  of 
officer  of  railway  company — Engine- 
driver  .] — Held,  following  Knight  v. 
Grand  Trunk  R.  W.  Co.,  ante  p.  386, 
that  a servant  of  the  defendant  com- 
pany who  was  driving  a detached  en- 
gine of  the  company  when  it  knocked 
down  and  killed  the  man  for  whose 
death  the  action  was  brought,  was 
not  an  officer  of  the  company  exam- 
inable for  discovery  under  Rule  487, 
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Leach  v.  Grand  Trunk  R.  W.  Co., 
388. 

1 5.  Discovery  — Examination  of 
officer  of  Railway  Company — Sec- 
tion-foreman.] — In  an  action  to  reco- 
ver the  value  of  horses  killed  by  a 
train  of  the  defendants’  railway,  it 
was  alleged  by  the  plaintiff  and  de- 
nied by  the  defendants  that  the  lat- 
ter had  failed  to  erect  and  maintain 
proper  fences  on  either  side  of  the 
railway  where  it  crossed  the  plain- 
tiff’s property  : — 

Held , that  the  foreman  who  had 
charge  of  the  fences  on  the  railway 
in  the  section  which  included  the 
locus  in  quo , subject  to  the  orders  of 
a road  master,  was  not  an  officer  of 
the  defendants  who  could  be  exam- 
ined for  discovery. 

Knight  v.  Grand  Trunk  R.  W.  Co., 
ante  p.  386  ; Leach  v.  Grand  Trunk 
R.  W.  Co.,  ante  p.  388,  followed. 
Foivle  v.  Canadian  Pacific  R.  W.  Co., 
413. 

16.  Judgment  debtor — Examina- 
tion of- — Return  of  nulla  bonad\ — 
Notwithstanding  changes  made  in 
the  practice  as  to  examining  judg- 
ment debtors,  embodied  in  Rule  926, 
a judgment  debtor  is  not  under  the 
new,  any  more  than  under  the  old 
practice,  examinable  until  the  judg- 
ment creditor  has  placed  a fi.  fa.  in 
the  sheriff’s  hands,  and  it  has  been 
returned  nulla  bona,  or  the  sheriff 
has  notified  the  judgment  creditor 
that,  if  called  upon  to  make  a leturn, 
it  would  be  nulla  bona.  Ontario 
Bank  v.  Trowern  et  al.,  422. 

17.  Judgment  under  Rule  739 — ' 
When  granted ■ — Leave  to  defend — 
Terms  — Evidence  on  motion — Ex 
parte  examination  of  witness .]■ — 
Wh(n  the  facts  are  not  clear  and 
free  from  doubt  leave  to  sign  judg- 
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ment  under  Rule  739  should  not  be 
granted. 

Bank  of  Minnesota  v.  Rage,  14 
A.  R.  351,  followed. 

But  where  a distinct  defence  is 
not  made  out,  terms  should  be  im- 
posed upon  the  defendant  upon  his 
being  allowed  to  defend,  as  a pledge 
of  his  bona  tides  ; and  in  this  case 
the  defendant  was  required  to  pay 
into  Court  or  secure  one-half  of  the 
amount  claimed. 

The  examination  of  a witness  who' 
has  refused  to  make  an  affidavit, 
conducted  by  one  party  without 
notice  to  his  opponent,  is  irregular 
and  inadmissible  as  evidence  upon  a 
motion.  Stephenson  v.  Dallas,  450. 

18.  Discovery — Examination  of 
officer  of  railway  company — Driver 
of  light  engine — New  evidence  on 
appeal — Rule  585  —Leave  to  appeal 
— Delay. ^ — A rule  of  the  defendant 
company  provided  that  the  driver  in 
charge  of  a “ light  engine”  has  all 
the  responsibilities  of  a conductor 
in  cases  where  a train  of  cars  is 
attached  to  the  engine  : — 

Held,  that  the  driver  of  a light 
engine  which  knocked  down  and 
killed  the  man  for  whose  death  the 
action  was  brought  was  an  officer 
of  the  company  who  could  be  exam- 
ined for  discovery  under  Rule  487. 

Knight  v.  Grand  Trunk  R.  W. 
Co.,  13  P.  R.  386,  distinguished. 

New  evidence  was  allowed  to  be 
used  upon  appeal  under  Rule  585, 
and  the  decision  of  Ferguson,  J., 
ante  p.  388,  was  reversed  thereupon. 
The  discovery  of  the  new  evidence 
after  a sitting  of  the  Divisional 
Court  had  passed  was  received  as  an 
excuse  for  delay.  Leach  v.  Grand 
Trunk  R.  W.  Co..  (No.  2),  467. 

19.  Right  of  witnesses  to  presence 
of  counsel — Special  circumstances  .J 
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— In  an  action  against  the  maker 
and  indorser  of  a promissory  note 
judgment  went  by  default  against 
the  indorser,  but  the  maker  appeared 
and  upon  the  consent  of  the  plain- 
tiff's obtained  an  order  under  Rule 
566  for  the  examination  before  a 
special  examiner  of  the  indorser  and 
his  book-keeper  before  delivery  of 
defence,  the  object  being  to  shew 
that  the  indorser  alone  was  liable 
on  the  note,  that  he  procured  it  by 
fraud  from  the  maker,  and  that  the 
plaintiffs  held  it  with  notice  : — 

Held , that  the  interests  of  the 
indorser  as  a party  might  be  affected 
by  the  examination,  and  that  he 
was  entitled  to  have  counsel  present 
upon  the  examination  to  protect  his 
interest.  Dominion  Bank  v.  Bell 
et  al.,  471. 

20.  Discovery  — Inspection  of 
document  before  delivery  of  statement 
of  claim — -Merits.] — In  an  action  to 
recover  an  amount  alleged  to  be  due 
by  the  defendants  upon  an  advertis- 
ing contract  after  crediting  an 
am.ount  admitted  to  be  due  by  the 
plaintiff  to  the  defendants  for  rent, 
and  also  to  recover  damages  for  il 
legal  distress  for  rent,  it  appeared 
that  the  defendants  had  agreed  to 
pay  a certain  sum  to  the  plaintiff  for 
advertising,  and  had  also  written  a 
letter  to  the  plaintiff  agreeing  that 
a certain  part  of  the  rent  should  be 
taken  out  in  advertising.  This  letter 
purported  to  be  in  answer  to  a letter 
which  was  in  the  defendants’  posses- 
sion, written  by  the  plaintiff,  but  of 
which  he  had  no  copy,  making  a 
proposal  which  the  defendants  had 
agreed  to  : — 

Held , that  the  plaintiff  was  enti- 
tled to  have  his  own  letter  produced 
by  the  defendants  for  his  inspection 
before  delivery  of  his  statement  of 
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claim,  in  order  to  enable  him  to 
frame  it  properly. 

Hooey  v.  Gilbert , 12  P.  R.  114,  dis- 
tinguished. 

It  is  not  necessary  that  an  appli- 
cation by  a plaintiff  for  inspection 
should  be  supported  by  a specific 
statement  of  merits,  if  from  the  ma- 
terial before  the  Court  it  can  be 
determined  whether  the  claim  is  or 
is  not  based  upon  merits.  Maclean 
v.  The  Barber  and  Ellis  Company , 
500. 

21.  Receiver  — Residuary  estate 
under  will  — Cross-examination  of 
executor  and  residuary  legatee — A c- 
count  of  debts  and  legacies  unpaid .] 
— In  answer  to  the  defendant’s  ap- 
plication for  a receiver  to  receive  the 
interest  of  the  plaintiff  as  a residu- 
ary legatee  under  a will,  of  which 
he  was  also  the  surviving  executor, 
the  plaintiff  filed  an  affidavit  in  which 
he  stated  that  the  estate  was  insuffi- 
cient to  pay  the  debts  and  specific 
legacies,  and  that  there  would  be  no 
sum  coming  to  him  as  residuary  lega- 
tee : — 

Held , that  the  plaintiff  upon  cross- 
examination  upon  his  affidavit  must 
answer  as  to  whether  there  were  any 
and  what  debts  and  legacies  unpaid. 
McLean  v.  Bruce,  504. 

See  Infant,  3. 


EXAMINATION  DE  BENE  ESSE. 

See  Costs,  &c.,  24. 


EXAMINATION  OF  JUDGMENT 
DEBTOR. 

See  Examination. 
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EXECUTION. 

Priorities — Removal  off.  fa.  lands 
for  renewal  — Neglect  to  replace  — 
Mistake — Time,  j — Rule  894  provid- 
ing for  the  renewal  of  writs  of  execu- 
tion necessarily  intends  the  removal 
in  each  case  of  the  writ  out  of  the 
actual  possession  of  the  sheriff  for 
the  purposes  of  such  renewal.  This 
is  an  exception  to  the  general  rule, 
and  the  time  during  which  a writ 
may  for  the  purposes  of  renewal  be 
kept  out  of  the  hands  of  the  sheriff 
without  interference  with  the  right 
of  priority  is  commensurate  with  the 
time  reasonably  necessary  to  effect 
the  renewal ; but  the  exception  can- 
not be  made  to  extend  so  as  to  cover 
mistakes,  never  so  honestly  made, 
the  consequence  of  which  is  a failure 
to  re-place  the  writ  in  the  hands  of 
the  sheriff  for  so  long  a period  as  six 
or  seven  months. 

And  where  H.  placed  a writ  of  ji. 
fa.  lands  in  the  hands  of  a sheriff  in 
November,  1883,  and  renewed  it 
from  year  to  year  till  October,  1886, 
when  he  removed  it  for  the  purposes 
■of  renewal  only,  and  by  mistake  did 
not  replace  it  till  April,  1887  : — 

Held,  that  he  had  lost  his  priority 
over  L.,  a mortgagee,  whose  mortgage 
was  registered  against  the  land  of  the 
execution  debtor  in  July,  1885;  and 
it  made  no  difference  that  no  new 
rights  had  in  the  meantime  inter- 
vened. Re  Hime  and  Ledley , 1. 


EXHIBITS. 

idee  Arrest,  2. 


FORECLOSURE. 

See  Parties,  4. 


FOREIGN  COMMISSION. 

Evidence  of  a defendant — Appli- 
cation of  co-defendant — Material  on 
application — New  material  on  appeal 
— Costs. ] — The  Court  will  not  hesi- 
tate to  make  an  order  for  a foreign 
commission  for  the  examination  of  a 
witness  who  is  abroad,  and  whose 
presence  cannot  be  procured  for  the 
purpose  of  giving  evidence  in  Court, 
because  such  witness  is  a co-plaintiff 
or  co-defendant  of  the  person  apply- 
ing. 

The  Divisional  Court,  on  appeal, 
admitted  evidence  which  was  not 
formally  before  the  Master  or  Judge 
in  Chambers  below,  and  being  satis- 
fied that  the  defendant  McD.  could 
not  be  induced  to  return  from  abroad 
to  give  evidence,  and  that  his  evi- 
dence was  important  to  the  defen- 
dant C.,  were  of  the  opinion  that  the 
latter  was  entitled  to  a commission 
to  examine  McD.  abroad  ; but  gave 
no  costs  of  the  appeal.  Wilson  v. 
McDonald  et  al.,  6. 

See  Examination,  8. 


FRAUD. 

See  Arbitration  and  Award,  1. 

FRAUDULENT  CONVEYANCE. 

See  Debtor  and  Creditor  — 
Parties,  2,  3. 

GUARDIAN. 

See  Infant,  1. 


HUSBAND  AND  WIFE. 

Married  woman- Judgment  against 
— Rule  739 — Necessity  for  proving 
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separate  estate.'] — Upon  a motion  by 
the  plainoiffs  for  summary  judgment 
against  a married  woman  under  Rule 
739,  an  officer  of  the  plaintiffs  swore 
•that  the  married  woman  was  made  a 
party  to  the  note  sued  on  because  he, 
the  deponent,  was  informed  by  her 
husband  and  believed,  and  had  no 
doubt,  that  she  had  separate  estate 
of  her  own,  and  that  there  was  no 
doubt,  so  far  as  she  was  concerned, 
that  she  contracted  with  respect  to 
her  separate  estate  when  she  indorsed 
the  note. 

The  note  was  made  and  matured 
and  all  the  material  facts  occurred 
before  the  passing  of  the  Married 
Woman’s  Property  Act,  1884. 

Held , following  Moore  v.  Jackson , 
16  A.  R.  431,  that  the  plaintiffs  were 
bound  to  prove  the  existence  of  some 
separate  property  at  the  time  of  en- 
tering into  the  alleged  contract,  and 
'that  this  was  not  shewn  by  the  affi- 
davit ; and  the  motion  for  judgment 
was  refused.  Canadian  Bank  of 
mCommerce  v.  Woodcock  et  ux .,  242. 


INDEMNITY. 

Question  between  co-defendants — 
Order  directing  determination  of — 
Application  for,  after  judgment — 
Con.  Rule  328.] — The  plaintiff  sued 
a municipal  corporation  and  a rail- 
way company  for  damages  ; the  cor- 
poration in  their  statement  of  de- 
fence claimed  indemnity  or  relief 
over  against  the  company,  but  the 
company  did  not  answer  the  plead- 
ing, and  no  order  was  made  or  ap- 
plied for  before  or  at  the  trial  to 
have  the  question  determined  ; j udg- 
ment  was  given  for  the  plaintiff 
against  the  corporation,  but  nothing 
was  decided  either  in  favour  of  or 
against  the  company. 


After  the  judgment  had  been 
affirmed  by  a Divisional  Court,  the 
corporation  applied  to  the  trial 
Judge  for  an  order  under  Rule  328 
to  have  the  question  between  them 
and  the  company  determined. 

Quaere , whether  there  was  power 
under  the  Rules  to  make  the  order ; 
and 

Held,  that,  if  there  was  power,  it 
would  not  be  a wise  exercise  of  dis- 
cretion to  make  it ; for  new  plead- 
ings and  a new  trial  would  be  ne- 
cessary, and  it  would  be  better  that 
a fresh  actioD  should  be  brought 
than  that  the  plaintiff  should  be 
kept  before  the  Court  while  the  de- 
fendants settled  their  dispute.  Mead 
v.  Township  of  Et  doicoke  and  Grand 
Trunk  R.  W.  Co.,  341. 


INDORSEMENT  ON  WRIT  OF 
SUMMONS. 

See  Costs,  &c.,  38. 


INFANTS. 

1.  Defendant  in  action  of  tort — 
Appointment  of  guardian  — Rule 
261.] — In  an  action  for  seduction 
brought  against  an  infant,  the  defen- 
dant was  served  personally,  and 
entered  an  appearance  in  person. 

Held,  that  the  common  law  prac- 
tice referred  to  in  Rule  261  means 
the  practice  by  which  a real  guar- 
dian and  not  a fictitious  one  was 
appointed ; and  an  order  was  made 
requiring  the  defendant  to  appear  by 
guardian  within  six  days,  and  in 
default  that  the  plaintiff  should  be 
at  liberty  to  appoint  a guardian  for 
him,  the  consent  of  such  guardian 
being  shewn,  as  also  that  he  had  no 
interest  adverse  to  the  defendant. 
Hyne  v.  Brown , 17. 
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2.  Sale  oj  land  — Consent  — Ma- 

jority of  infants — R.  S.  O.  ch.  137, 
sec.  — Notwithstanding  the  pro- 

vision of  R.  S.  O.  ch.  137,  sec.  4, 
that  an  application  for  the  sale  of 
an  infant’s  lands  shall  not  be  made 
without  the  consent  of  the  infant  if 
he  is  of  the  age  of  fourteen  years, 
the  consent  of  a majority  of  infant 
land-owners  may  be  sufficient ; for 
by  the  Interpretation  Act  It.  S.  O. 
ch.  1,  sec.  8,  sub-secs.  24  and  34, 
words  importing  the  singular  num- 
ber shall  include  more  persons,  and 
females  as  well  as  males,  and  where 
an  act  or  thing  is  required  to  be  done 
by  more  than  two  persons,  a major- 
ity of  them  may  do  it. 

And  in  this  case,  where  there 
were  three  infants  all  over  fourteen, 
and  two  of  them  consented  to  a 
sale  of  their  lands,  but  the  eldest 
bad  disappeared  and  could  not  be 
reached,  an  order  was  made  dispen- 
sing with  the  consent  of  the  one,  the 
sale  being  evidently  for  the  benefit 
of  all  the  family.  Re  Harding , 112. 

3.  Sale  of  land — Dispensing  with 
examination  of  imbecile  infant .] — 
Upon  a petition  under  It.  S.  O.  ch. 
137,  sec.  3,  for  the  sale  of  lands  be- 
longing to  three  infants,  the  exami- 
nation of  the  eldest,  a girl  of  six- 
teen, was  dispensed  with,  notwith- 
standing the  provisions  of  sec.  4 of 
the  Act,  and  of  Rule  999,  upon  the 
ground  that  she  was  an  imbecile. 

Re  Lane,  9 P.  R.  251,  and  Re 
Harding,  13  P.  R.  112,  followed. 
Re  Delanty,  143. 

See  Railways — Service,  4. 


INJUNCTION. 

See  Costs,  &c.,  33. 


INSURANCE. 

See  Interest — Attachment,  1,  2. 


INTERPLEADER. 

Intercepting  rent — Action  for  rent 
in  County  Court — Application  by 
tenant  to  High  Court  for  interpleader 
order — Entitling  of  affidavits — Gar- 
nishment by  Division  Court  creditors 
— Charging  order — Rules  11  fl  et 
seq.,  1162  et  seq.  — Costs .] — Rent 
being  due  by  A.  to  B.,  A.  was  served 
as  garnishee  with  Division  Court 
summonses  by  E.  and  G.,  each  claim- 
ing part  of  the  rent.  A.  refusing  to 
pay  his  rent  unless  he  was  protected 
from  these  claims,  he  was  sued  by 
B.  for  the  full  amount  of  the  rent  in 
a County  Court.  Before  this  action 
was  begun,  G.  presented  to  A.  an 
order  upon  him  signed  by  B.  for 
part  of  the  rent  due. 

A.  applied  to  a Judge  of  the  High 
Court  of  J ustice  in  Chambers  for  an 
interpleader  order.  The  affidavits  on 
which  he  moved  were  entitled  “Tn 
the  H.  C.  J.,  Chy.  Div.,  between  A., 
applicant,  and  B.  and  others,  claim- 
ants.” 

Held,  that  A.  was  entitled  to  be 
relieved  by  calling  on  the  rival 
parties  to  interplead,  under  the  pro- 
cedure indicated  by  Rules  1141  et 
seq.  ; and  an  objection  to  the  man- 
ner of  entitling  the  affidavits  was 
overruled.  There  was  no  jurisdic- 
tion in  the  County  Court  to  give 
relief  by  way  of  interpleader  in  the 
action  brought  by  B.  ; the  jurisdic- 
tion in  that  Court  being  limited  by 
Rules  1162  et  seq.  to  proceedings 
against  absconding  debtors,  and 
after  judgment  when  execution  has 
issued.  G.’s  claim  might  have  been 
litigated  in  the  County  Court,  and 
would  not  have  been  the  subject  of 


DIGEST  OF  CASES. 


553 


XIII.] 


interpleader  proceedings;  but  the 
order  made  being  for  a stay  of  the 
County  Court  action  and  payment 
into  Court  by  A.  of  the  rent,  G.’s 
claim  should  be  the  subject  of  inquiry 
in  the  High  Court. 

Held , also,  that  A.’s  costs  of  the 
-application  should  be  borne  by  E. 
and  G.,  who  submitted  to  have  their 
claims  barred,  and  who  had  been  the 
cause  of  the  expense  and  delay,  and 
that  there  should  be  no  costs  to  either 
party  of  the  County  Court  action. 
He  Anderson  and  Barber , 21. 


INTEREST. 

Fire  insurance  — Reference  — 
Powers  of  referee .] — In  an  action 
upon  fire  insurance  policies  a referee 
was  directed  to  inquire,  ascertain, 
and  report  the  amount  of  the  loss: — 
Held , having  regard  to  the  pro- 
visions of  secs.  87  and  103  of  It. 
S.  O.  ch.  44,  that  the  referee  had 
authority  to  allow  interest  on  the 
amount  of  the  loss  as  ascertained  by 
him.  Attorney -General  v.  HJtna  In- 
surance Company,  459. 

See  Appeal,  3. 


IRREGULARITY. 

See  Notice  of  Trial,  2— Costs, 
-&c.,  22,  38. 

ISSUES. 

See  New  Trial. 

JUDGMENT. 

See  Appearance. 


JUDGMENT  DEBTOR. 

See  Examination,  5,  16. 


JURISDICTION. 

See  Appeal,  4 — Arrest,  3 — Pro- 
hibition, 1,  2,  3, 4— Quo  Warranto 
Proceedings,  1,  2 — Writ  of  Sum- 
mons— Costs,  &c.,  1,  2,  9, 11,  14, 15, 
23,  32. 


JURY. 

Jury  notice — Second  trial-— Rules 
| 670,  671.] — The  object  of  Pule  670 
is  to  entitle  a defendant  to  insist 
upon  the  trial  of  a case  entered  by 
the  plaintiff'  being  proceeded  with, 
unless  the  Court  should  give  the 
plaintiff*  leave  to  withdraw  it ; and 
where,  before  a case  entered  for  the 
Assizes  on  the  non-jury  list  was 
reached,  the  solicitors,  without  the 
assent  of  the  Court,  agreed  that  the 
trial  should  be  put  off  until  the  fol- 
lowing Assizes,  and  the  clerk  of  the 
Assize  struck  the  case  off  the  list,  it 
was 

Held,  that  what  had  taken  place 
was  not  a withdrawal  within  the 
meaning  of  the  Pule,  and  that  the 
action  remained  for  trial,  and  under 
Pule  671  might  be  set  down  for  trial, 
on  notice,  for  any  subsequent  Court 
without  payment  of  any  further  fee. 

R.  S.  O.  ch.  44,  sec.  78,  sub-sec.  2, 
provides  that  a party  to  an  action 
desiring  to  have  it  tried  by  a jury 
shall,  “at  least  eight  days  before  the 
sittings  at  which  the  action  is  to  be 
tried,”  file  and  serve  a notice  there- 
for. P_  S.  O.  ch.  52,  sec.  148,  pro- 
vides that  no  record  containing  issues 
to  be  tried  by  a jury  shall  be  entered 
for  trial  unless  the  fee  of  three  dol- 
lars required  by  that  section  be  first 
paid. 
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The  plaintiff,  before  the  following 
Assizes,  filed  and  served  a jury  notice. 

Held , that  Rule  671  was  not  in- 
tended to  overrule  sec.  148,  but 
was  only  aimed  at  protecting  liti- 
gants from  being  required  to  pay  a 
new  fee  for  entering  their  actions 
for  trial  a second  time,  and  not  to 
relieve  them  from  the  payment  of 
any  other  usual  fees.  The  plaintiff 
had  the  right  to  give  the  jury  notice, 
paying  the  jury  fee,  and  annexing 
the  jury  notice  to  the  record  at  the 
time  of  setting  down. 

Order  of  Rose,  J.,  striking  out 
jury  notice,  reversed.  Bunbury  v. 
Manufacturers  Ins.  Co .,  52. 

See  Costs,  &c.,  16. 


JURY  NOTICE. 

See  Appeal,  5. 

LOCAL  MASTER. 

See  Costs,  &c.,  9. 


LUNATIC. 

See  Solicitor  and  Client,  4. 


MASTER. 

See  Appeal,  3. 


MASTER’S  REPORT. 

Masters  and  referees — Reference 
under  sec.  101  of  the  Judicature  Act 
— Report — Confirmation  — Motion 
for  judgment — Rules  753 , 8^8.] — 
Where  the  Court  at  the  trial  of  a 
partnership  action,  after  declaring 


that  a partnership  existed  and  ad- 
judging that  it  be  dissolved  and 
wound  up,  ordered  that  all  other 
matters  in  dispute  in  the  action  be 
referred  for  inquiry  and  report  te 
a Master  under  sec.  101  of  the  Judi- 
cature Act : — 

Held , that  the  report  of  the  Mas- 
ter under  such  reference  was  not 
subject  to  the  provisions  of  Rule  848 
as  to  confirmation  by  filing  and  lapse 
of  time;  but  that  any  time  after  it  was 
made,  a motion  for  judgment  upon  it 
was  in  order  under  Rule  753,  and 
upon  such  motion  the  Court  could 
adopt  it  wholly  or  in  part,  and  any 
party  dissatisfied  with  it  might  before 
or  on  the  return  of  the  motion  for 
judgment  move  to  set  it  aside  or  vary 
it.  Raymond  v.  Little , 364. 


MECHANICS’  LIEN. 

Parties — Priorities  — Subsequent 
incumbrancers — Master’s  office — R. 
S.  0.  ch.  126,  secs.  23,  29.]— The 
appellant’s  execution  against  lands 
was  placed  in  the  sheriff’s  hands 
shortly  after  the  registration  of 
a mechanic’s  lien  by  the  plaintiff, 
who  began  his  action  to  enforce  such 
lien  and  registered  his  Us  pendens 
within  the  ninety  days  prescribed  by 
section  23  of  the  Mechanics’  Lient 
Act,  R.  S.  O.  ch.  126,  but  did  not 
cause  the  appellant  to  be  added  as  a 
party  till  the  case  had  been  brought 
into  the  Master’s  office,  which  was 
after  the  expiry  of  the  ninety  days. 

The  appellant  contended  that  as 
against  him  proceedings  to  realize 
the  plaintiff ’s  lien  had  not  been  in- 
stituted within  the  proper  time,  and 
therefore  his  execution  had  gained 
priority  over  the  lien,  and  he  was 
improperly  added  as  a subsequent 
incumbrancer  in  the  Master’s  office. 
Section  29  of  the  Act  provides  that. 
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the  lien  may  be  realized  in  the  High 
Court  according  to  the  ordinary 
procedure  of  that  Court. 

Held , that  the  effect  of  sections 
23  and  29  is  that  the  lien  shall  cease 
after  ninety  days  unless  in  the 
meantime  proceedings  are  instituted 
in  the  High  Court  according  to  its 
ordinary  procedure,  to  realize  the 
claim  ; the  practice  or  procedure  of 
the  Court  is  as  much  the  law  of  the 
land  as  any  other  part  of  the  law  ; 
and  the  making  the  appellant  a party 
to  the  proceedings  in  the  Master’s 
office  was  a regular  step  in  the  action, 
authorized  and  prescribed  by  the 
practice  and  procedure  of  the  Court 
for  nearly  thirty  years,  of  which  the 
appellant  could  not  complain,  the 
action  having  been  regularly  com- 
menced within  the  ninety  days. 

White  v.  Beasley,  2 Gr.  660 ; 
Moffatt  v.  March , 3 Gr.  163  ; and 
Jackson  v.  Hammond , 8 P.  E.  157, 
referred  to. 

Juson  v.  Gardiner,  11  Gr.  23; 
Shaw  v.  Cunningham,  12  Gr.  101 ; 
McDonald  v.  Wright,  14  Gr.  284 ; 
and  Bank  of  Montreal  v.  Haffner, 
10  A.  R.  592,  distinguished. 

Decision  of  Ferguson,  J.,  12  P. 
R.  584,  affirmed.  Cole  v.  Hall,  100. 


MOTION  FOR  JUDGMENT. 

Motion  — Renewal  of,  where  re- 
fused— Judgment  under  Rule  7 39.] 
— Where  the  plaintiff’s  motion  for 
judgment  under  Rule  739  was  dis- 
missed because  he  had  not  observed 
the  practice  under  Rule  1251  of 
partly  complying  with  an  order  upon 
him  for  security  for  costs  by  paying 
550  into  Court,  and  he  subsequently 
paid  the  money  in  and  renewed  the 
application  upon  the  same  material : 
Held,  that  the  dismissal  of  his  first 
application  was  no  bar  to  the  second 
one. 


Sernble,  it  would  have  been  other- 
wise had  the  plaintiff  failed  in  his 
first  application  by  reason  of  defects 
in  his  material,  and  made  a second 
one  upon  new  material  supplying  the 
defects.  Payne  v.  Newberry  (No.  2\ 
392. 

See  Conviction. 


MORTGAGOR  AND  MORT- 
GAGEE. 

See  Appeal,  3 — Counter-claim — 
Costs,  <fcc.,  21. 


MUNICIPAL  CORPORATIONS. 

See  New  Trial — Quo  Warranto 
Proceedings,  1. 


NEW  TRIAL. 

Issues — Separate  trials  of  questions 
arising  in  action — Con.  Rule  655 — 
R.  S.  O.ch.  sec.  52,  sub-sec.  12.  ] — 
An  action  brought  to  enforce  the 
performance  by  the  defendants  of  a 
certain  by-law  passed  by  the  plain- 
tiffs, and  also  the  performance  of  a 
duty  imposed  by  the  Railway  Act, 
came  on  for  trial  without  a jury,  and 
the  trial  Judge  decided  to  try  the 
first  branch  of  the  case  separately  ; 
and  after  hearing  evidence  upon  it, 
held  that  the  by-law  was  not  legally 
binding  upon  the  defendants,  and 
dismissed  the  action  without  hearing 
evidence  on  the  second  branch  : — 

Held,  that  Rule  655  must  be  read 
in  conjunction  with  sec.  52,  sub-sec. 
12,  of  the  Judicature  Act,  R.  S.  O. 
ch.  44  ; and  this  case  was  not  one 
calling  for  an  application  of  the  Rule 
by  directing  separate  trials  of  the 
questions  raised. 

A new  trial  was  therefore  ordered,. 
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Village  of  Fort  Erie  v.  Fort  Erie 
Ferry  R.  W.  Co .,  444. 

See  Prohibition,  2. 


NOTICE. 

See  Appeal,  2 — Appearance — 
Arbitration  and  Award,  2 — Evi- 
dence — Prohibition,  3 — Costs, 
&c.,  5. 


NOTICE  OF  MOTION. 

Divisional  Court — Rule  800,  con- 
struction of] — Upon  the  proper  con- 
struction of  Rule  800,  a notice  of 
motion  to  a Divisional  Court  must 
be  made  returnable  on  the  first  day 
of  the  sittings. 

But  where,  although  the  notice  of 
motion  had  been  made  returnable  on 
the  fifth  day  of  the  sittings,  it 
appeared  that  there  had  been  a bona 
fide  intention  to  move  ten  days  be- 
fore the  sittings,  when  the  notes  of 
evidence  were  ordered,  leave  was 
given  to  set  the  motion  down,  costs 
being  given  against  the  party  mov- 
ing. Sierichs  v.  Woodcock,  260. 

See  By-law,  1,  2 — Quo  War- 
ranto Proceedings  — Costs,  &c., 
22,  25. 


NOTICE  OF  TRIAL. 

1.  No  power  to  shorten  time — 
Rules  Jf85 , 661.] — A defendant  is 
entitled  to  the  full  ten  days’  notice 
of  trial  prescribed  by  Rule  661,  un- 
less he  has  consented  to  take  short 
notice  of  trial,  or  unless  short  notice 
can  be  directed  as  a term  for  grant- 
ing an  indulgence  sought  by  a de- 
fendant ; and  there  is  no  power  to 
compel  a defendant  to  take  short 


notice.  Hamilton  Provident  and 
Loan  Society  v.  McKim  et  al.,  125. 

2.  Irregularity — Laches  in  mov- 
ing against — Waiver — No  power  to 
order  short  notice .] — The  ten  days 
prescribed  by  Rule  661  for  giving 
notice  of  trial  cannot  be  shortened 
except  by  consent  or  when  short 
notice  of  trial  is  imposed  as  a term 
in  granting  an  indulgence. 

The  plaintiff  on  the  23rd  May, 
when  the  pleadings  were  not  closed, 
gave  notice  of  trial  for  a sittings 
beginning  on  10  th  June.  The  plead- 
ings were  closed  on  the  27th  May, 
and  notice  of  trial  might  then  and 
up  to  the  31st  May  have  been  regu- 
larly given  in  good  time  for  the  10th 
June.  The  defendant  waited  until 
the  5th  June,  and  then  moved  to  set 
aside  the  notice  of  trial  given  on  the 
23rd  May,  as  irregular. 

Held,  that  the  defendant  had 
waived  the  irregularity  by  his  laches. 
Whitney  v.  Stark , 129. 

3.  Action  in  Chancer g Division — 
Assizes — Chancery  sittings  — Right 
of  defendant  to  give  notice  of  trial  — 
Rule  65 f] — In  an  action  in  the 
Chancery  Division  in  which  no  jury 
notice  had  been  given,  the  defendant 
gave  notice  of  trial  for  the  Assizes 
beginning  on  the  10th  September, 
1889,  and  the  plaintiff  for  the  Chan- 
cery sittings  beginning  on  the  4th 
November,  1889. 

Held,  that  under  Rule  654,  either 
party  has  the  right  to  give  notice  of 
trial  for  the  next  sittings,  whether 
an  Assize  or  a Chancery  sittings ; 
and  the  plaintiff  cannot  take  away 
that  right  from  the  defendant  by 
giving  notice  of  trial  for  a later  sit- 
tings. 

The  plaintiff’s  motion  to  set  aside 
the  defendant’s  notice  of  trial  was 
therefore  refused. 
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Palmateer  v.  Webb,  7 C.  L.  T. 
Occ.  N.  244,  distinguished.  Shaw  v. 
Crawford,  219. 

See  Actions,  Dismissal  for 
Non- prosecution,  1,  3 — Damages. 


relies,  or  by  what  means  he  is  going 
to  prove  his  contention.  Queen 
Victoria  Niagara  Falls  Park  Com- 
missioners v.  Howard  etal.,  14. 

See  Service,  3. 


OFFICIAL  GUARDIAN. 


PARTIES. 


See  Service,  4. 


ORDER  NISI. 

See  By-Law,  1. 


PARTICULARS. 

Discovery  — Particulars — 7 itle  — 
Form  of  order — Disclosing  evidence 
relied  onf\ — The  practice  in  ordering 
particulars  depends  in  this  Province 
on  the  inherent  jurisdiction  of  the 
Court  to  prevent  injustice  being  done; 
the  Buies  in  force  in  England  not 
having  been  adopted  here. 

In  an  action  of  trespass  to  land  the 
'defendants  pleaded  a lease  from  the 
Dominion  Government,  and  that  the 
lands  had  been  vested  in  the  Govern- 
ment as  ordnance  lands.  This  was 
pleaded  in  an  unexceptionable  man- 
ner, and  no  affidavit  was  filed  by  the 
plaintiffs  to  shew  that  they  were  un- 
able to  reply  without  further  dis- 
closure. An  order  was  made  by  the 
Master  in  Chambers  for  particulars  ! 
of  the  facts  and  means  by  which  and  j 
the  time  at  which  the  lands  became  ! 
ordnance  lands.  It  did  not  appear  j 
that  the  defendants  had  any  special  J 
means  of  information  as  to  the  matter  j 
of  title,  not  open  to  the  plaintiffs. 

Held,  that  the  order  was  wrong  in 
form,  and  should  not  have  been  made 
in  this  case;  for  a party  is  not  obliged 
to  disclose  upon  what  evidence  he 
72 — VOL.  XIII.  O.P.R. 


1.  Action  to  charge  annuity  on 
land — Subsequent  incumbrancer.  ] — 
In  an  action  for  arrears  of  an  annu- 
ity and  to  declare  the  same  a charge 
on  land,  mortgagees  of  the  land  whose 
mortgage  was  subsequent  to  the  will 
creating  the  charge  and  subject  to 
the  terms  of  it  were  made  defendants 
by  the  writ  of  summons ; but  on 
their  own  application  immediately 
after  delivery  of  statement  of  claim, 
their  name  was  struck  out  with  costs. 
Nelson  v.  Cochrane  et  al.,  76. 

2.  Joinder  of  parties — Action  to 
set  aside  fraudulent  conveyances — 
Several  granteesf\ — Action  by  the 
plaintiff  on  behalf  of  himself  and  all 
other  creditors  of  the  defendant  L. 
asking  for  judgment  against  L.  upon 
two  overdue  promissory  notes  and 
seeking  to  obtain  execution  for  such 
claim  and  also  a previously  recovered 
judgment,  against  two  several  par- 
cels of  land,  alleged  to  have  been 
fraudulently  conveyed  to  the  other 
two  defendants  respectively.' 

A motion  was  made  to  strike  out 
the  name  of  one  or  other  of  the  alleged 
fraudulent  grantees  as  improperly 
joined  in  the  same  action. 

Held,  that  it  was  possible  under 
the  present  practice  to  combine  two 
such  causes  of  action,  which,  if  well 
founded,  had  a common  root  in  the 
fraudulent  transfer,  and  that  here 
there  would  be  no  practical  incon- 
venience in  trying  both  on  the  same 
record.  The  motion  was  therefore 
refused. 
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Chaput  v.  Robert , 14  A.  R.  354, 
remarks  of  Osler,  J.  A.,  at  pp.  361, 
362,  specially  referred  to.  Heaton 
v.  McKellar  et  at.,  81. 

3.  Action  to  set  aside  fraudulent 
conveyance — Assignee  for  benefit  of 
creditors — Adding  a new ‘plaintiff- — 
Consent — Rule  324  ( b .) — R.  S.  0.  ch. 
124,  sec • sub-sec.  2.] — The  action 
was  brought  to  set  aside  a convey- 
ance as  fraudulent  against  creditors. 
The  plaintiffs  sued  on  behalf  of  them- 
selves and  all  other  creditors  of  the 
defendant  R.  W.,  and  began  this 
action  in  July,  1888.  The  state- 
ment of  defence  filed  in  December, 
1888,  alleged  that  in  August,  1888, 
R.  W.  executed  an  assignment  for 
the  benefit  of  his  creditors  under  48 
Vic.  ch.  26  (O.),  whereby  the  exclu- 
sive right  of  action  became  vested  in 
the  assignee. 

In  February,  1889,  the  plaintiffs 
obtained  an  order  under  R.  S.  0.  ch. 
124,  sec.  7,  sub-sec.  2,  giving  them 
leave  to  take  proceedings  in  the 
name  of  the  assignee  but  for  their 
own  exclusive  benefit  to  set  aside 
the  conveyance  in  question ; and 
then  applied  for  an  order  adding  or 
substituting  the  assignee  as  plaintiff 
in  this  action.  The  consent  of  the 
assignee  was  not  filed. 

Held,  that  the  assignee  could  not 
be  added  as  a plaintiff  without  his 
consent  in  writing  being  filed,  under 
Rule  324  (b.)  ; but  that  the  plaintiffs 
had  the  right  to  proceed  under  the 
order  they  had  obtained  by  bringing 
a new  action  in  the  name  of  the 
assignee,  to  which  his  consent  would 
not  be  necessary.  The  Bank  of 
London  v.  Wallace  et  al.,  176. 

4.  Mortgage  action  for  foreclosure 
— -Wife  of  assignee  of  mortgagor — 
Costs  — Appeal  from  taxation — 
Amount  involved .] — -The  wife  of  a 


person  to  whom  the  mortgagor  con- 
veys his  equity  of  redemption  is  not 
a proper  party  to  an  action  by  the 
mortgagee  for  foreclosure. 

Semble,  if  such  person  died  after 
judgment  but  before  final  order  of 
foreclosure,  his  widow  would  have  a 
right  to  redeem  and  might  be  made 
a party. 

An  appeal  from  taxation  of  costs 
was  entertained  in  Chambers  where 
the  amount  involved  was  only  $5.32, 
for  the  reason  that  a question  of 
principle  was  involved.  Monk  v. 
Benjamin  et  al.,  356. 

5.  Joint  contractors, — Rule  324 
(a).] — Under  an  incomplete  agree- 
ment with  the  plaintiff,  the  defend- 
ant and  one  R.  went  into  possession 
of  the  plaintiff’s  shop,  intending  to 
carry  on  business  as  partners. 

The  agreement  never  was  comple- 
ted, the  defendant  and  R.  were 
put  out  of  the  shop,  and  the  plain- 
tiff brought  this  action  to  recover 
the  amount  received  by  the  defend- 
ant from  sales  of  goods  while  in 
possession  of  the  shop. 

The  defendant  asserted  that  the 
contract  was  a joint  one  on  the  part 
of  himself  and  R.,  but  the  plaintiff 
and  R.  denied  this. 

Held,  that  an  order  under  Rule 
324  (a)  compelling  the  plaintiff  to 
add  R.  as  a party  defendant,  in  the 
character  of  a joint  contractor,  was, 
under  the  circumstances,  a proper 
order.  Robb  v.  Murray,  397. 

See  Mechanics’  Lien— Writ  of 
Summons —Costs,  &c.,  7,  8,  30. 


PARTITION. 

See  Costs,  &c.,  9. 
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PAYMENT  INTO  COURT. 

Payment  of  money  into  Court — 
Taking  out— Satisfaction — Rule  632 .] 
— The  plaintiffs  sued  for  work  and 
labour  as  contractors,  claiming  a 
balance  of  $511.  The  defendant  by 
his  statement  of  defence  denied  all 
the  allegations  in  the  statement  of 
claim,  and  also  said  that  $300  was 
sufficient  to  satisfy  the  plaintiffs’ 
whole  claim,  and  he  paid  that  sum 
into  Court  in  satisfaction  of  such 
claim. 

Rule  632  provides  that  “ the  pay- 
ment of  money  into  Court  shall  not 
be  deemed  an  admission  of  the  cause 
of  action  in  respect  of  which  it  is  so 
paid.” 

Held , that  the  plaintiffs  were  not 
entitled  before  the  determination  of 
the  suit,  to  take  out  the  money  paid 
into  Court,  unless  they  took  it  in  full 
satisfaction  of  their  claim.  Kane  et 
al.  v.  Mitchell , 118. 


PAYMENT  OUT  OF  COURT. 

See  Administration,  5 


PLEADINGS. 

Close  of  pleadings — Default  note 
— Time — Delivery , service,  and filing 
—Rules  7,  371,393,  398,  480.]— 
The  last  of  the  eight  days  within 
which  the  defendants  should  have 
delivered  their  statement  of  defence, 
as  required  by  Rule  371,  was  a Sat- 
urday, and  on  that  day  at  twenty- 
five  minutes  past  two  in  the  after- 
noon, no  statements  of  defence  hav- 
ing then  been  filed,  or  served  on  the 
plaintiffs’  solicitor,  the  officer  entered 
a note  that  the  pleadings  were  closed. 

Held,  that  the  officer  had  no  power 
to  close  the  pleadings  until  the  end 


of  the  day,  which  would  be  three 
o’clock  ; and  therefore  the  note  was 
irregular  and  should  be  set  aside. 
Rules  7,  393,  398,  480,  considered. 
Lloyd  et  al.  v.  Ward  et  al.,  238. 

See  Indemnity— Costs,  &c.,  22 — 
Counter-Claim. 


PRIORITY. 

See  Mechanics’  Lien. 


PROHIBITION. 

1.  Division  Court — Money  paid 
into  Court  hy  the  defendant — Plain- 
tijf’s  intention  to  proceed— Failure 
to  notify  in  writing — R.  S.  0.  ch. 
51,  secs.  125,  126 — Attorning  to 
jurisdiction .] — The  defendant  in  a 
Division  Court  suit  paid  $5  into 
Court  as  a full  satisfaction  for  the 
plaintiff’s  demand,  under  R.  S.  O. 
ch.  51,  sec.  125. 

The  plaintiff  notified  the  clerk  of 
the  Court,  but  not  in  writing  as  re- 
quired by  sec.  126,  that  he  intended 
to  proceed  for  the  remainder  of  his 
claim.  The  defendant  was  not  noti- 
fied of  this  and  did  not  attend  the 
trial.  Judgment  was  given  for  the 
plaintiff,  and  the  defendant  moved 
for  and  was  granted  a new  trial  on 
terms. 

Held,  that  the  defendant  had  at- 
torned to  the  jurisdiction  of  the 
Division  Court  by  moving  for  a new 
trial ; and  that  prohibition  should: 
not  be  granted,  as  the  Division 
Court  could  on  the  new  trial  adjudi- 
cate upon  the  objection  of  the  de- 
fendant to  the  plaintiff’s  failure  to 
notify  in  writing.  Re  McGregor  v. 
Norton , 28. 

See  Prohibition,  4. 
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2.  Division  Court  — Ex  parte 
order  for  new  trial .] — At  the  mo- 
ment when  a Division  Court  action 
was  called  for  trial  the  plaintiff  and 
his  agent  were  accidentally  absent 
from  the  Court,  and  the  action  was 
-dismissed  without  any  trial.  The 
plaintiff  afterwards  obtained  from 
the  J udge  ex  parte  an  order  for  the 
restoration  of  the  case  to  the  docket 
for  trial  at  the  next  sittings.  The 
defendant  made  a motion  to  rescind 
this  order,  which  was  refused,  and 
he  then  applied  for  prohibition. 

Held , that  a J udge  had  power  to 
dispense  with  notice  of  motion  for 
the  order ; and  the  motion  for  pro- 
hibition was  refused.  Re  Backhouse 
v.  Bright , 117. 

3.  Division  Court  — Attachment 
of  debts — R.  S.  0.  ch.  51 , sec.  189 — 
Absconding  debtoi — R.  S.  0.  ch.  66 , 
sec.  16 — Payment  to  sheriff  of  moneys 
attached — Payment  to  Division  Court 
clerk.~\  —Where  money  comes  into 
the  hands  of  a Division  Court  clerk 
under  a garnishee  summons,  and  he 
is  made  aware  of  a writ  of  attach- 
ment under  the  Absconding  Debtors’ 
Act,  he  must  pay  the  money  to  the 
sheriff  and  not  to  the  primary  credi- 
tor, under  the  provisions  of  sec.  16 
of  the  Absconding  Debtors’  Act,  R. 
S.  O.  ch.  66. 

And  where  after  the  service  upon 
the  garnishees  of  a Division  Court 
garnishee  summons  a County  Court 
writ  of  attachment  was  placed  in 
hands  of  the  sheriff,  and  the  garni- 
shees paid  the  amount  owing  by 
them  to  the  primary  debtor,  to  the 
sheriff*,  but  the  Judge  in  the  Division 
Court  ordered  the  sheriff  to  pay  the 
money  to  the  Division  Court  clerk, 
and  the  clerk  to  pay  it  out  to  the 
©rimary  creditors  in  the  Division 
'Court  : — 

Held , that  the  Judge  was  right  in 


ruling  that  the  money  should  have 
been  paid  by  the  garnishees  to  the 
Division  Court  clerk  under  sec.  189 
of  the  Division  Courts  Act,  R.  S.  O. 
ch.  51,  and  therefore  his  order  upon 
the  sheriff  to  pay  it  to  the  clerk  could 
not  be  interfered  with  ; but  the  order 
to  pay  out  to  the  primary  creditors 
was  contrary  to  sec.  16  of  the 
Absconding  Debtors’  Act ; and  pro- 
hibition to  restrain  the  clerk  from 
so  paying  out  the  money  was  directed. 
Re  Moore  v.  Wallace,  201. 

4.  Division  Court — Money  paid 
into  Court  by  defendant — Plaintiff  s 
intention  to  proceed — Failure  to 
notify  in  writing — R.  S.  0.  ch.  51, 
secs.  125,  126,  127 — Motion  to  in- 
\ferior  Court  to  set  aside  judgment .] 
— The  defendant  in  a Division  Court 
suit  paid  a sum  of  money  into  Court 
as  a full  satisfaction  of  the  plaintiff’s 
demand,  under  R.  S.  O.  ch.  51,  sec. 
125,  and  the  plaintiff  was  notified 
thereof. 

The  plaintiff  notified  the  clerk  of 
the  Court,  but  not  in  writing,  that 
he  intended  to  proceed  for  the  re- 
mainder of  his  claim. 

Sec.  126  of  R.  S.  O.  ch.  51  pro- 
vides that  when  payment  is  made 
into  Court  under  sec.  125  the  plain- 
tiff is  to  be  notified,  “ and  the  sum 
so  paid  shall  be  paid  to  the  plaintiff, 
and  all  proceedings  in  the  action 
stayed,  unless  within  three  days  after 
the  receipt  of  the  notice  the  plaintiff 
signifies  in  writing  to  the  clerk  his 
intention  to  proceed  * * in  which 
case  the  action  shall  proceed  as  if 
brought  originally  for  such  remainder 
only.” 

Held,  that  the  words  of  the  statute 
are  imperative  ; and  in  the  absence 
of  the  written  notice  all  proceedings 
were  stayed.  A trial  which  took 
place  afterwards  was  therefore  a 
nullity  ; and  prohibition  was  granted 
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restraining  proceedings  upon  the 
judgment  recovered  by  the  plaintiff 
at  such  trial. 

Held,  also,  that  an  application  by 
the  defendant  to  the  inferior  Court 
to  set  aside  the  judgment  so  recovered 
was  not  a bar  to  the  motion  for  pro- 
hibition. 

Sernble , it  was  a convenient  prac- 
tice to  move  in  the  inferior  Court. 

Decision  of  Falconbridge,  J., 
ante,  reversed.  Re  McGregor  v. 
Norton , 223. 


QUIETING  TITLES  ACT. 

See  Service  of  Papers,  4. 


QUO  WARRANTO  PROCEED 
INGS. 

1.  Municipal  corporations — Con- 
troverted election — Quo  warranto — 
Powers  of  County  Judge — R.  S.  0. 
ch.  184,  secs • 1&7  1°  — Rules  41 , 

1088 — Motion  to  set  aside  proceed- 
ings.] — Notwithstanding  the  provi- 
sions of  It.  S.  O.  ch.  184,  secs.  187 
to  208,  a County  Judge  has  now  no 
authority,  as  such,  to  give  leave 
under  Pule  1038  to  serve  a notice 
of  motion  to  initiate  quo  warranto 
proceedings  under  the  Municipal 
Act ; and  he  has  no  authority  at  all 
to  act  in  proceedings  of  that  nature 
as  a local  Judge  of  the  High  Court, 
that  power  being  expressly  excepted 
from  the  powers  conferred  upon  him 
as  a local  Judge  by  Pule  41. 

A County  Judge  assumed  to  act 
in  such  proceedings,  which  were 
styled  in  the  High  Court  of  Justice. 

Held,  that  he  must  be  taken  to 
have  acted  in  his  capacity  as  local 
Judge  of  the  High  Court,  and  objec- 
tion to  the  proceedings  was  properly 
taken  by  motion  to  set  them  aside. 


— Regina  ex  rel.  Dougherty  v. 
McClay,  56. 

2.  Municipal  elections — Quo  war- 
ranto proceeding — Reference  to  take 
evidence — Jurisdiction  of  County 
Judge — Jurisdiction  of  Master  in 
Chambers  to  refer — R.  S.  0.  ch.  184 > 
sec.  212 — Rule  80.] — Sec.  212  of  the 
Municipal  Act,  P.  S.  O.  ch.  184, 
has  not  been  affected  by  the  Consoli- 
dated Rules,  and  under  it  a reference 
may  be  directed  to  a County  Court 
Judge  to  take  evidence  where  in  a 
quo  warranto  application  a violation 
of  sec.  209  or  210  is  charged;  and, 
as  by  Pule  30  the  Master  in  Cham- 
bers has  in  quo  warranto  matters, 
the  jurisdiction  of  a Judge  of  the 
High  Court,  he  has  power  to  direct 
a reference  under  sec.  212  to  a 
County  Court  Judge.  Regina  ex 
rel.  Whyte  v.  McClay,  96. 


RAILWAYS. 

Taking  land l for — Costs — Railway 
Act  of  Canada,  51  Vic.  ch.  29,  secs. 
186 , 187 — Infants  interested  in  land 
— Sale  and  conveyance  — Necessity 
for  order. ] — Where  land  was  con- 
veyed to  C.  D.  for  life  with  remain- 
der to  her  children,  and  C.  D.  during 
the  infancy  of  her  children  agreed  to 
sell  and  convey  the  land  to  a rail- 
way company  for  the  purposes  of  its- 
railway  : — 

Held,  that  C.  D.,  notwithstanding 
the  provisions  of  sec.  36  of  the  Rail- 
way Act  of  Canada,  51  Vic.  ch.  29, 
had  no  right  in  law  to  sell ; to  get  such 
a right  an  order  of  a Judge  under 
sec.  137  was  required  ; and  where 
the  proceeding  was  entirely  for  the 
benefit  of  the  railway  company,  and 
no  factious  opposition  was  raised  by 
anyone,  the  company  should  pay  the 
costs  of  the  order  as  part  of  the 
price  of  the  land.  Re  Dolsen,  84. 
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See  New  Trial— Examination,  12, 
13,  14,  15,  18— Costs,  &c.,  20,  37. 


RECEIVER. 

See  Costs,  &c.,  21. 


RECOGNIZANCE. 

See  Conviction. 


REFEREE. 

See  Appeal,  3 — Interest— Mas- 
ter’s Report — Costs,  &c.,  29. 


REFERENCE. 

See  Quo  Warranto  Proceedings, 
2 — Solicitor  and  Client,  3,  6 — 
Costs,  &c.,  27. 


REGISTRATION. 

See  Execution. 


REPORT. 

See  Master’s  Report. 


RESIDUARY  LEGATEES. 

°KE/V 

See  Solicitor  and  Client,  3. 


REVISION  (OF  BILLS  OF  COSTS  ) 

See  Costs,  &c.,  5. 


SALE  OF  LAND. 

See  Infants,  2,  3. 


SEPARATE  ESTATE. 

See  Husband  and  Wife. 


SEPARATE  TRIALS. 

See  New  Trial. 


SERVICE  OF  PAPERS. 

1.  Solicitor — Agent — Service  of 
'papers .] — Service  of  papers  on  a 
solicitor  as  agent  for  another  solicitor 
is  not  good  service  unless  the 
solicitor  served  is  the  booked  agent 
of  the  other,  even  though  he  has 
acted  as  agent  in  the  same  suit. 
Robinson  v.  Robinson , 51. 

2.  Solicitor — - Agents  in  county 
towns — Posting  up  papers  where  no 
agent  booked — Rules  208,  204,  and 
461.\ — Where  a solicitor  has  not 
entered  the  name  of  his  agent  in  a 
county  town,  service  of  papers  in  an 
action  where  the  proceedings  are 
being  carried  on  in  such  county 
town  cannot  be  effected  upon  him 
by  posting  up  copies  in  the  office  of 
the  local  Registrar  there,  if  he  has 
the  name  of  a Toronto  agent  duly 
entered. 

Rules  203,  204,  and  461  consid- 
ered. Essery  v.  Grand  Trunk  R.  W. 
Co.,  221. 

3.  Judgment  by  default — Cutting 
down  from  final  to  interlocutory — 
Delay  in  issuing  and  serving  order — 
Action  on  guaranty .]— An  order  to 
set  aside  proceedings  must  be  served 
forthwith  ; otherwise  the  opposite 
party  may  treat  it  as  abandoned. 

And  where  final  judgment  was  cut 
down  to  interlocutory  j udgment  by 
order  of  a Master,  granted  on  the 
9th  July,  but  not  issued  or  served 
till  the  19th  November: — 
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Held,  that  the  delay  was  fatal,  and 
the  Master  was  wrong  in  allowing 
the  stale  order  to  be  used  against 
the  judgment  as  originally  signed. 

Semble,  also,  that  where  in  an 
action  on  a guaranty  the  writ  of 
summons  is  not  specially  indorsed, 
but  full  particulars  are  set  out  in 
the  statement  of  claim,  final  judg- 
ment may  be  signed  upon  default  of 
defence.  Molsons  Bank  v.  Dilla- 
baugh , 312. 

4.  Infants  — Service  on  official 
guardian — Quieting  Titles  Actd\ — 
In  a proceeding  by  petition  under 
the  Quieting  Titles  Act  service  on 
the  official  guardian  is  good  service 
upon  infants  who  are  required  to  be 
notified  of  the  proceedings.  Re 
Murray , 367. 

5.  Domicil — Residence  within  On- 
tario— Rule  271  (c).] — Action  by  a 
foreign  company  upon  a contract 
made  in  a foreign  country  against 
two  defendants,  one  of  whom  resided 
in  Manitoba,  and  was  there  served 
with  process.  Upon  a motion  by 
this  defendant  to  set  aside  the  ser- 
vice, it  was  contended  by  the  plain- 
tiffs that  the  other  defendant  was 
ordinarily  resident  or  domiciled  in 
Ontario,  within  the  meaning  of  Rule 
271  (c),  and  therefore  that  the  Court 
had  jurisdiction. 

It  appeared  that  at  the  time  of  the 
motion  the  latter  defendant  was  an 
employee  of  the  Government  of  the 
Province  of  Quebec ; that  prior  to 
1883  his  domicil  was  in  Quebec, 
whence  he  removed  to  Manitoba, 
where  he  resided  until  1886  ; that  he 
then  went  to  Australia;  that  in  1887 
or  1888  he  returned  to  Canada,  and 
resided  part  of  the  time  in  Toronto, 
and  part  of  the  time  in  Winnipeg, 
until  September,  1889,  when  he  re- 
turned to  Quebec  ; that  he  remained 


while  in  Toronto  for  only  three 
months  at  a time  ; that  his  wife  had 
recently  gone  to  Europe  and  did  not 
intend  to  return  to  Toronto ; that 
his  family  were  still  in  Toronto,  but 
his  inteution  was  to  keep  them  there 
only  until  he  got  something  to  do ; 
that  Toronto  was  never  looked  upon 
as  a permanent  home  for  the  family  ; 
and  that  it  was  the  intention  of  the 
family  to  go  to  him  as  soon  as  he 
should  send  for  them 

Held , that  he  was  neither  “domi- 
ciled nor  ordinarily  resident  within 
Ontario  and  the  service  was  set 
aside.  Wanzer  Lamp  Company  v. 
Woods  et,  al .,  511. 


SET-OFF. 

See  Costs,  &c.,  2,  6,  15,  19,  23,  35. 


SETTING-  DOWN. 

See  Costs,  &c.,  25. 


SETTLING  MINUTES  OF  JUDG- 
MENT. 

See  Vacation. 


SLANDER  OF  TITLE. 

See  Counter-Claim. 


SOLICITOR  AND  CLIENT. 

1.  Taxation  of  costs — Offer  by 
solicitor .] — The  solicitors  rendered 
to  a client  ten  bills  of  costs,  amount- 
ing in  all  to  $428.83.  The  client 
obtained  an  order  for  taxation,  re- 
serving his  right  to  dispute  his 
liability  to  pay  the  bills,  and  reserv- 
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ing  also  the  costs  of  the  order  and 
taxation.  The  bills  were  taxed  at 
$329.76,  more  than  one-sixth  being 
taxed  off ; but  the  solicitors  contend- 
ed that  they  were  not  liable  for  the 
costs  of  the  taxation  under  It.  S.  O. 
ch.  147,  sec.  35,  because  of  an  offer 
made  by  them  before  the  order  but 
after  service  of  the  notice  of  motion 
therefor,  to  take  $250  in  full  of  all 
the  bills,  and  a subsequent  offer  to 
take  $200  in  full  of  all  but  one. 
These  were  not  offers  to  reduce  the 
bills  to  the  sums  named,  but  were 
offers  to  take  such  sums  if  the  bills 
were  paid  without  dispute  as  to  the 
client’s  liability  upon  them.  Tl-e 
offers  were  rejected  and  the  taxation 
proceeded  with  the  above  result. 
When  the  question  of  the  liability 
upon  the  bills  was  still  undetermined, 
the  client  applied  for  costs  of  the 
order  and  taxation. 

Held,  that  the  solicitors  when  their 
offers  were  rejected  remained  in  a 
position  to  claim  the  full  amount  at 
which  their  bills  might  be  taxed ; 
and  therefore  such  offers  could  not 
avail  them  ; and  they  must  pay  the 
costs  of  the  order  and  taxation. 

Re  Allison , 12  P.  R.  6,  approved 
and  followed.  Re  Cameron  et  al., 
Solicitors,  173. 

2.  Taxation  of  bill  of  costs  after 
payment , and  death  of  solicitor — 
Delay  in  applying — Special  circum- 
stances— Terms. j — A bill  of  costs 
rendered  by  a solicitor  in  October, 
1888,  was  paid  shortly  afterwards, 
but  upon  the  undertaking  of  the 
solicitor,  contained  in  letters  written 
by  him,  that  the  payment  was  to  be 
subject  to  the  taxation  of  the  bill  at 
any  time. 

The  solicitor  died  in  May,  1889, 
and  no  application  for  taxation  was 
made  till  the  2nd  September,  1889, 
when  an  ex  parte  order  was  obtained 


from  the  Master  in  Chambers  for 
taxation,  the  letters  of  the  solicitor 
not  being  produced  nor  any  special 
circumstances  shewn. 

Upon  the  application  of  the  execu- 
trix of  the  solicitor  to  the  Master  to 
set  aside  his  ex  parte  order,  the 
letters  were  produced. 

Held , that  the  Master  was  not 
bound  to  vacate  his  first  order,  al- 
though it  was  wrong;  but,  there 
being  no  imputation  of  bad  faith,  he 
was  right  in  giving  leave  to  amend 
the  order  so  as  to  do  substantial 
justice ; and,  notwithstanding  the 
death  of  the  solicitor  after  being 
paid,  there  was  jurisdiction  to  order 
a taxation  as  against  his  representa- 
tive, under  the  circumstances. 

The  application,  being  within  the 
year,  came  under  section  46  of  the 
Solicitors’ Act,  R.  S.  O.  ch.  147,  and 
“special  circumstances”  to  justify  a 
taxation  existed  in  the  fact  of  the 
letters  having  been  written  by  the 
solicitor ; but  the  delay  of  the  appli- 
cants and  the  death  of  the  solicitor 
were  reasons  for  imposing  terms;  and 
it  was  ordered  that  upon  the  taxa- 
tion the  books  of  the  solicitor  should 
be  prima  facie  evidence  of  the  cor- 
rectness of  his  charges,  or  if  the 
books  wTere  not  available  that  the 
bill  should  be  so  taxed  as  to  throw 
the  onus  of  impeaching  any  charges 
on  the  applicants.  Re  Baker — Re 
Macdonald,  227. 

3.  Bill  of  costs  rendered  to  execu- 
tors for  services  to  estate — Residuary 
legatees  may  apply  for  taxation — 
R.  S.  0.  ch.  Iff,  secs.  32,  Jf2 — Place 
of  reference — Agency  work  done  in 
Toronto  — Discretion  — fecial  cir- 
cumstances — Amount  of  bills  — 
Retaining  fees.~\ — Residuary  legatees 
may  apply  for  taxation  of  bills  of 
costs  rendered  to  executors  for  ser- 
vices to  the  estate  ; for  they  come 
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within  sec.  42  of  the  Solicitors’  Act, 
R.  S.  O.  ch.  147,  as  being  “ liable  to 
pay,”  i.e.,  by  the  lessening  of  the 
amount  of  the  residuary  estate. 

Where  the  proceedings  in  respect 
of  which  bills  of  costs  were  rendered 
were  carried  on  principally  at  Belle- 
ville, but  the  bills  were  made  up  in 
part  of  charges  for  agency  work  done 
at  Toronto  : — 

Held , that  there  was  a discretion 
under  sec.  32  of  the  Solicitors’  Act, 
R.  S.  O.  ch.  147,  to  refer  the  bill  to 
a taxing  officer  at  Toronto  instead  of 
at  Belleville  ; but  that  discretion 
should  not  be  exercised  in  favour  of 
Toronto  in  every  case  where  agency 
work  is  done  there,  and  should  not 
be  exercised  unless  under  special 
circumstances. 

And  in  this  case  the  large 
amounts  of  the  bills,  and  the  fact 
that  retaining  fees  were  charged  by 
the  solicitor,  were  looked  upon  as 
special  circumstances.  Re  George  A. 
Skinner,  a Solicitor,  276. 

4.  Rond — Solicitors  for  committee 
of  lunatic  as  sureties.'] — The  rule 
that  the  solicitor  for  a party  will  not 
be  accepted  by  the  Court  as  a bonds- 
man for  such  party  is  still  in  force. 

The  rule  was  applied  to  the  case 
of  the  committee  of  the  person  and 
estate  of  a lunatic  giving  a bond  for 
the  due  performance  of  her  duties  as 
such  committee  and  offering  her  two 
solicitors  as  sureties.  Re  Gibson, 
359. 

5.  Costs  of  unnecessary  'proceed- 
ings— Disallowance  of — Proceedings 
by  writ  of  summons,  where  summary 
application  sufficient — Administra- 
tion order.] — The  solicitors  instituted 
an  action  on  behalf  of  a young 
woman,  one  of  two  residuary  legatees 
and  devisees  under  a will,  against 
the  executors  and  trustees  for  an 
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account.  Upon  the  pleadings  charges 
of  negligence  in  getting  in  rents,  &c., 
and  of  refusal  to  account  were  made 
against  the  defendants,  and  it  was 
stated  that  a release  was  obtained 
from  the  other  residuary  legatee 
in  the  absence  of  his  solicitor,  im- 
mediately after  his  coming  of  age,  by 
taking  advantage  of  his  necessities. 

At  the  trial  judgment  was  given  in 
the  usual  terms  of  an  administration 
order,  reserving  further  directions 
and  costs;  and  by  the  judgment  on 
further  directions  the  plaintiff  was 
given  the  general  costs  of  the  action 
against  the  defendants,  saving,  how- 
ever, costs  incurred  by  the  plaintiff 
proceeding  by  writ  of  summons  in- 
stead of  by  summary  application  for 
an  administration  order,  and  the 
plaintiff  was  ordered  to  pay  the 
extra  costs  occasioned  to  the  defen- 
dants by  such  proceeding  : — 

Held,  that  no  question  was  raised 
by  the  plaintiff  which  could  not  have 
been  disposed  of  in  the  Master’s 
office  ; and,  under  the  circumstances, 
in  the  absence  of  any  evidence  to 
shew  that  the  client  had,  with  know- 
ledge of  the  practice  of  the  Court 
and  the  risk  she  ran,  expressly 
instructed  the  solicitors  to  proceed 
in  the  way  they  did,  they  could 
not  tax  against  her  any  more  costs 
than  they  would  be  entitled  to  had 
they  proceeded  by  notice  of  motion 
instead  of  by  writ  of  summons. 

Scanlon  v.  McDonough,  10  C.  P. 
104,  specially  referred  to.  Re  Al- 
lenby  and  Weir,  Solicitors,  403. 

6.  Taxation  of  costs — Place  of  re- 
ference— Agency  work  done  in  To- 
ronto— R.  S.  0.  ch.  lJf7,  sec.  32.] — 
Held,  affirming  the  decision  of 
Street,  J.,  ante,  that  a refer- 
ence for  taxation  of  bills  of  costs 
between  solicitor  and  client  may 
properly  be  directed  to  one  of  the 
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taxing  officers  at  Toronto,  even  where 
the  business  charged  for  in  the  bills, 
with  the  exception  of  agency  work 
done  at  Toronto,  was  all  done  in  an 
outer  county. 

The  words  of  sec.  32  of  the  Soli- 
citors’ Act,  R.  S.  O.  ch.  46,  “any of 
the  business  charged  for  in  the  bill,” 
include  business  performed  at  To- 
ronto by  the  agent  of  the  principal 
solicitor. 

Armour,  C.J.,  inclined  to  the 
contrary  opinion,  but  deferred  to 
that  of  the  other  members  of  the 
Court.  Re  George  A.  Skinner,  a 
Solicitor,  447. 

See  Service,  1,  2. 


SPECIAL  EXAMINER. 

See  Examination,  7. 


STATEMENT  OF  CLAIM. 

See  Writ  of  Summons. 


STATUTES. 


Creditors’  Relief  Act 108,  146 

See  Costs,  &c.  , 10. 

Married  Woman’s  Property  Act, 

1884  242 

See  Married  Woman. 

O.  J.  A.,  R.  S.  0.  ch.  44,  sec.  101  . . 364 
See  Master’s  Report. 

35  Vic.  ch.  79  479 

See  Costs,  &c.  , 40. 

41  Vic.  ch.  41  479 

See  Costs,  &c.,  40. 

48  Vic.  ch.  26  (O.) 176 

See  Parties,  3. 

51  Vic.  ch.  2,  sec.  4 (O.) 253 

See  By-Law,  1. 


)F  CASES.  [VOL. 

51  Vic.  ch.  29,  secs.  36,  136,  137  ... . 84 

See  Railways. 

51  Vic.  ch.  29,  sec.  163  {D.)  237 

See  Costs,  &c.  , 20. 

R.  S.  O.  (1877),  ch.  50,  sec.  156  ....  369 
See  Examination,  12. 

R.  S.  O.  (1877),  ch.  50,  sec.  347,  sub- 
sec. 3 62 

See  Costs,  &c.,  6. 


R.  S.  O.  ch.  1,  sec.  8,  sub-secs.  24,  34.  112 
See  Infants,  2. 

R.  S.  O.  ch.  44,  sec.  52,  sub-sec.  12. . 444 
See  New  Trial. 

R.  S.  O.  ch.  44,  sec.  78,  sub-sec.  2 . . 52 

See  J ury. 


R.  S.  O.  ch.  44,  sec.  87,  103 459 

See  Interest. 

R.  S.  O.  ch.  44,  secs.  147,  148  271 

See  Examination,  7. 

R.  S.  O.  ch.  47,  sec.  18 115 

See  Costs,  &c.,  11. 

R.  S.  O.  ch.  47,  sec.  19,  sub-sec.  2 . . 24 

See  Costs,  &c.  , 2. 

R.  S.  O.  ch.  47,  sec.  42  339 

See  Appeal,  5. 

R.  S.  O.  ch.  50,  sec.  31,  sub-sec.  (2). . 314 
See  Devolution  of  Estates  Act. 

R.  S.  O.  ch.  50,  sec.  58 141 

See  Administration,  3. 

R.  S.  O.  ch.  51,  sec.  70 12 

See  Costs,  &c.,  1. 

R.  S.  O.  ch.  51,  secs.  125,  126, 127.  .28,  223 
See  Prohibition,  1,  4. 

R.  S.  O.  ch.  51,  sec.  189 201 

See  Prohibition,  3. 

R.  S.  O.  ch.  52,  sec.  148 52 

See  Jury. 

R.  S.  O.  ch.  53,  sec.  13 166 

See  Arbitration  and  Award,  2. 

R.  S.  O.  ch.  66,  sec.  16 201 

See  Prohibition,  3. 


XIII.] 


DIGEST  OF  CASES. 


567 


Devolution  of  Estates  Act , R.  S.  0. 

eh.  108  

See  Devolution  of  Estates  Act. 

R.  S.  0.  ch.  124 

See  Examination,  10. 

R.  S.  O.  ch.  124,  sec.  7,  sub-sec.  2 . . 
See  Parties,  3. 

R.  S.  O.  ch.  126,  -secs.  23,  29 

See  Mechanic^  Lien. 

R.  S.  0.  ch.  126,  sec.  28 

See  Costs,  &c.,  23. 

R.  S.  0.  ch.  135 

See  Costs,  &c.,  4. 

R.  S.  C.  ch.  135,  secs.  24  ( d ),  41  ... . 
See  Appeal,  2. 

R.  S.  0.  ch.  137,  sec.  4 

See  Infants,  2. 

R.  S.  0.  ch.  137,  secs.  3,  4 

See  Infants,  3. 

R.  S.  0.  ch.  147,  sec.  32. . . .110,  276, 
See  Taxation  — Solicitor  and 
Client,  3,  6. 

R.  S.  O.  ch.  147,  sec.  35 

See  Solicitor  and  Client,  1. 

R.  S.  0.  ch.  147,  sec.  46 

See  Solicitor  and  Client,  2. 

R.  S.  0.  ch.  147,  sec.  42 

See  Solicitor  and  Client,  3. 

R.  S.  O.  ch.  184,  secs.  187-208 

See  Quo  Warranto  Proceedings, 

R.  S.  O.  cl>.  184,  secs.  209,  210,  212. . 
See  Quo  Warranto  Proceedings, 

R.  S.  O.  ch.  184,  sec.  332  253, 

See  By-Law,  1,  2. 

R.  S.  O.  ch.  184,  secs.  393,  399,  483. . 
See  Costs,  &c.,  40. 

R.  S.  O.  ch.  184,  sec.  399  

See  Costs,  &c.,  26. 

R.  S.  O.  ch.  184,  sec.  404  

See  Arbitration  and  Award,  2. 

R . S.  O.  ch.  184,  secs.  571,  572 

See  By-Law,  2. 


STAY  OF  PROCEEDINGS. 

1.  Bankruptcy  and  insolvency — 
English  Bankruptcy  Act,  1883 — 
Droving  claim  under — Staying  action 
in  Ontario .] — This  action  was  begun 
in  March,  1887,  to  recover  $220,000 
from  the  defendants.  The  defen- 
dants having  become  subject  to  pro- 
ceedings in  bankruptcy,  the  plain- 
tiffs presented  their  claim  and  lodged 
it  with  the  assignee  in  bankruptcy  in 
England  in  September,  1887.  The 
Judge  in  bankruptcy  in  England 
made  an  order  enjoining  the  plain- 
tiffs from  proceeding  with  this  action 
in  the  High  Court  of  Justice  for 
Ontario  ; and  subsequently  an  order 
was  made  in  this  action  by  the  Mas- 
ter in  Chambers  staying  the  proceed- 
ings forever. 

Qucere,  whether  there  was  power 
under  the  English  Bankruptcy  Act, 
1883,  to  grant  the  injunction  refer- 
red to  ? But 

Held , that  there  was  power  in  this 
Court  to  make  the  order,  either  un- 
der sec.  10  of  the  English  Act,  or 
by  reason  of  the  equity  of  the  case, 
and  the  power  of  the  Court  to  ad- 
minister that  equity,  and  the  order 
of  the  Master  in  Chambers  staying 
proceedings  was  affirmed. 

Howell  v.  Dominion  of  Canada 
Oils  Refinery  Co.,  37  U.  C.  B.  184 ; 
Regina  v.  College  of  Physicians  and 
Surgeons  of  Ontario , 44  TJ.  C.  R. 
564  ; Ellis  v.  McHenry,  L.  R.  6 C. 
P.  228,  specially  referred  to.  Mari- 
time Bank  v.  Stewart  et  al.,  86. 

2.  Consolidation  of  actions — Ride 
652 — Staying  actions — Identity  of 
issues .] — The  plaintiffs  brought  four 
actions  each  against  a different  per- 
son alleging  that  the  defendant  in 
each  case  entered  into  a separate 
agreement  with  the  plaintiffs  to  pur- 
chase and  pay  for  certain  grape  vines 
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and  to  allow  the  plaintiffs  certain 
future  benefits  to  be  derived  from 
the  possession  and  cultivation  of  the 
vines,  and  claiming  payment,  an  ac- 
count, and  damages.  The  state- 
ments of  defence  were  practically 
the  same  in  all  the  actions,  the  de- 
fendants setting  up  among  their 
defences  that  by  the  fraud  of  the 
plaintiffs  certain  promises  and  war- 
ranties on  their  part  were  omitted 
from  the  written  agreement,  and 
that  the  defendants  were  induced  to 
enter  into  the  agreement  by  fraud 
and  misrepresentation  on  the  part  of 
the  plain  tiffs,  and  claiming  rectifica- 
tion and  damages.  The  sales  to  the 
several  defendants  were  entirely  sep- 
arate and  distinct  transactions  made 
at  different  times  and  under  differ- 
ent circumstances,  but  the  form  of 
agreement  made  use  of  with  each 
defendant  was  the  same. 

An  order  was  made  in  Chambers 
under  Rule  652,  on  the  application 
of  the  defendants  in  all  the  actions, 
staying  proceedings  in  all  but  one, 
which  was  to  be  treated  as  a test 
action,  the  defendants  agreeing  to  be 
bound  by  the  result  of  it,  but  the 
plaintiffs  being  allowed  to  proceed  to 
trial  in  the  other  actions  after  the 
trial  of  the  test  action,  if  they  deemed 
proper. 

Held , that  actions  will  only  be 
stayed  where  the  questions  in  dis- 
pute are  substantially  the  same ; 
and  in  this  instance  they  were  not 
the  same,  because  the  questions 
raised  by  the  defendants  upon  their 
defences  of  fraud  and  misrepresen- 
tation would  necessarily  be  different 
in  each  case,  the  negotiations  for 
each  agreement  being  distinct ; and 
the  order  made  in  Chambers  was  set 
aside.  Niagara  Grape  Co.  v. 
Nellis,  179. 

3.  Bankruptcy  and  insolvency  — 
English  Bankrupt  Acts,  scope  of — 


Canadian  creditors  proving  claim  in 
England — Staying  actions  in  On- 
tario.] — -An  English  bankruptcy  car- 
ries all  the  real  and  personal  property 
of  the  bankrupt  in  any  part  of  the 
British  dominions ; the  theory  of  the 
English  Bankrupt  Acts  being  that 
when  once  a forum  has  been  estab- 
lished for  the  winding-up  of  an  estate, 
it  is  expedient  that  the  whole  pro- 
perty of  the  bankrupt  should  be 
brought  there  in  order  that  it  may  be 
ratably  divided  amongst  all  his  cred- 
itors ; and  the  assets  of  the  bankrupt 
having  been  thus  taken  away  from 
him,  creditors  will  not  be  allowed  to 
harass  him  with  unnecessary  liti- 
gation. 

The  defendants  in  these  actions 
carried  on  business  in  England  and 
Canada,  and  had  creditors  in  both 
countries,  the  plaintiffs  being  Can- 
adian creditors. 

The  defendants  became  subject  to 
the  English  bankruptcy  laws,  and  a 
trustee  in  bankruptcy  was  appointed, 
to  whom  the  plaintiffs  presented 
their  claim  against  the  estate  of  the 
defendants,  which  claim  included  the 
amount  claimed  in  these  actions, 
which  were  begun  in  Ontario. 

The  English  Court  made  an  order 
on  the  application  of  the  trustee  re- 
straining the  plaintiffs  from  further 
prosecuting  these  actions  ; and  upon 
the  application  of  the  defendants  an 
order  was  made  in  Chambers  here 
staying  proceedings  in  them  : — 

Held , affirming  the  decision  of 
Rose,  J.,  13  P.  R.  86,  that  it  was  the 
duty  of  the  Court  here  to  aid  the 
English  Court;  and  that  the  plaintiffs 
by  putting  in  their  claim  before  the 
trustee  had  precluded  themselves 
from  objecting  to  the  authority  of  the 
English  Court ; and  therefore  that 
the  order  made  in  Chambers  here 
was  a proper  order  under  the  circum- 
stances. 
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Liberty  was  reserved  to  the  plain- 
tiffs to  apply  for  leave  to  proceed 
here  after  obtaining  leave  in  England. 
Maritime  Bank  v.  Stewart  et  al.  262. 

4.  Bankruptcy  and  insolvency — 
English  Bankrupt  Acts,  scope  of — Ca- 
nadian creditors  proving  claim  in 
England — Staying  actions  in  Onta- 
rio— Discretion — Duration  of  stayf\ 
The  order  of  the  Queen’s  Bench  Di- 
visional Court,  ante  p.  262,  affirming 
the  order  of  Bose,  J.,  ante  p.  86, 
staying  proceedings,  was  affirmed  on 
appeal. 

Hagarty,  C.  J.  O.,  and  Maclen- 
NAN,  J.  A.,  were  of  opinion  that  the 
order  was  properly  made. 

Burton  and  Osler,  JJ.  A.,  were 
of  opinion  that  as  an  exercise  of  dis- 
cretion the  order  should  not  be  in- 
terfered with. 

Burton  and  Maclennan,  JJ.  A., 
were  also  of  opinion  that  the  order 
should  be  varied  by  making  the  stay 
“until  further  order,”  instead  of 
“ forever.”  Maritime  Bank  v.  Stew- 
art et  al.,  491. 

See  Actions,  Consolidation  of, 
2,  3 — Costs,  &c.,  4,  38. 


SUBSEQUENT  INCUMBRANCER. 

See  Mechanics’  Lien— Parties,  1. 

SURETY. 

See  Solicitor  and  Client,  4. 


TAXATION. 

Courts — Divisions  of  High  Court 
— Solicitor  and  client  taxation  — 
Proper  officer  to  tax — R.  S.  0.  ch. 
1J/.7 , sec.  32 .] — B.  S.  O.  ch.  147,  sec. 


32,  provides  that  a bill  of  costs  may 
be  referred  for  taxation  to  “ the 
proper  officer  of  any  of  the  Courts  in 
the  county  in  which  any  of  the  busi- 
ness charged  for  was  done.” 

Held,  that  “ Courts  ” here  does  not 
mean  “ Divisions  of  the  High  Court,” 
and  where  the  business  charged  for 
was  done  in  the  office  of  the  local 
Begistrar  and  Master  at  Belleville, 
the  reference  for  taxation  was  pro- 
perly made  to  the  Deputy  Clerk  of 
the  Crown  at  Belleville,  both  being 
officers  of  the  same  Court.  Re  Clute 
and  Williams,  110. 

See  Parties,  4 — Solicitor  and 
Client,  1,  2,  3,  5,  6 — Costs,  &c.,  3, 
5,  18,  24,  26,  34,  36,  40. 


TAXING  OFFICER. 

See  Costs,  &c.,  23,  40. 


THIRD  PARTY. 

See  Costs,  &c.,  39. 


TIME. 

See  Appeal,  1,  2 — Arbitration 
and  Award,  1 — By-Law,  2 — Mas- 
ter’s Report— Execution — Plead- 
ing— Service,  3 — Costs,  &c.,  22. 


TRIAL. 

See  Jury. 

TRUSTS  AND  TRUSTEES. 

Remuneration — Exchange  of  secu- 
rities— Collection  of  rents .] — Trus- 
tees under  a marriage  settlement 
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exchanged;  an  investment  of  the 
estate  in  Manitoba  lands  into  the 
stock  of  a land  company.  Nothing 
by  way  of  income  had  ever  been 
realized  from  either  land  or  stock, 
and  it  was  stated  that  both  were 
valueless.  The  responsibility  of 
making  the  exchange  was  taken 
away  by  the  consent  of  the  persons 
interested. 

Held , that  a percentage  upon  the 
nominal  value  of  the  stock  was  not 
the  way  to  arrive  at  the  trustees’ 
remuneration,  but  that  they  should 
be  allowed  a sum  to  cover  their 
trouble  in  making  the  exchange ; 
and  the  allowance  made  by  a referee 
was  reduced  from  $162.50  to  $50. 

Certain  rents  were  collected  by  the 
trustees  through  an  agent,  whom 
they  paid  by  commission. 

Held , that  they  were  justified  in 
employing  an  agent  to  make  the 
actual  collections  for  them,  but  were 
bound  to  look  after  the  agent,  and 
for  their  care,  trouble,  and  respon- 
sibility were  entitled  to  an  allow- 
ance of  two  and  a half  per  cent, 
upon  the  rents  collected.  Re  Prittie 
Trusts , 19. 


VACATION. 

Long  vacation — Settling  minutes 
of  judgment.] — A direction  to  the 
Registrar  to  settle  in  long  vacation 
the  minutes  of  a judgment  pro- 
nounced on  30th  June,  was  refused. 
Miller  v.  Spencer,  478. 

See  Costs,  &c.,  5. 


VENUE. 

Change  of- — Preponderance  of  con- 
venience— County  Court  action — 
Appeal  from  Master  in  Chambers — 
Rule  1*260 — Appeal  to  Divisional 


Court.]  — Upon  motion  to  change 
the  venue  from  Toronto  to  Napanee 
in  a County  Court  action,  brought  to 
recover  $100  damages  for  breach  of 
a contract  by  the  defendant  to  sell  a 
horse  to  the  plaintiff,  it  appeared 
that  the  defendant  resided  in  the 
county  of  Lennox  and  Addington 
and  the  plaintiff  in  Toronto,  and  that 
all  the  witnesses  on  both  sides  re- 
sided in  Lennox  and  Addington 
except  the  plaintiff  himself  and  one 
other  in  Toronto.  The  defendant 
swore  that  he  required  eleven  wit- 
nesses at  the  trial.  It  was  not  clear 
where  the  cause  of  action  arose,  but 
the  breach  was  probably  where  the 
defendant  resided.  The  Master  in 
Chambers  refused  to  change  the 
venue. 

Held , by  Rose,  J. , in  Chambers, 
that  there  was  a very  great  prepond- 
erance of  convenience  in  favour  of 
having  the  action  tried  at  Napanee, 
and  the  venue  was  accordingly 
changed. 

Held , also,  by  Rose,  J.,  that  an 
appeal  lay  to  a Judge  in  Chambers 
from  an  order  of  the  Master  in 
Chambers  under  Rule  1260. 

Held , by  the  Divisional  Court, 
upon  appeal,  that  the  venue  was 
properly  changed  to  Napanee ; and 
that,  even  if  an  appeal  did  not  lie  from 
a Master  in  Chambers  to  a Judge  in 
Chambers,  the  latter  had  the  right 
as  upon  a substantive  application  to 
make  the  order  which  the  Master 
refused. 

As  the  appeal  to  the  Divisional 
Court  was  dismissed  upon  the  merits, 
no  opinion  was  expressed  as  to 
whether  such  appeal  lay.  Milligan 
v.  Sills,  350. 


WAIVER. 

See  Notice  of  Trial. 
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WANT  OF  PROSECUTION. 

See  Actions,  Dismissal  of,  &c., 
1,3. 


WORDS. 

“ All  costs  incidental  Ho  the  arbi- 
tration.”] — See  Costs,  &c.,  37. 

“ Any  of  the  business  charged  for 
in  the  bill”] — See  Solicitor  and 
Client,  6. 

“ Assignment”]  — See  Examina- 
tion, IO.j 

“ Costs”] — See  Costs,  &c.,  37. 

“ Courts”] — See  Taxation. 

il Full  costs.”] — See  Costs,  &c.,  37. 

“ Good  cause”] — See  Costs,  &c., 

16,  17,  41. 

u Intent  to  defraud.”]  — See  Ar- 
rest, 1. 

“ Law  of  the  Court”] — See  Costs, 
Ad,  30. 

“ Liable  to  pay.”] — See  Solicitor 
and  Client,  3. 

“ Notice”  in  Rule  281.] — Means 
notice  in  writing. — See  Appearance. 

“ Personal  estate”] — See  Devolu- 
tion of  Estates  Act. 

“ Summary  inquiries  into  fraudu- 
lent conveyances.”] — See  Debtor  and 
Creditor. 

“ Transfer.”] — See  Examination, 

10. 

“ Unless  otherwise  ordered  by  the 
Court  or  a Judge.”] — See  Costs,  &c., 
9. 


“ With  costa.”]  — See  Costs,  <kc., 
33. 

“ Within  Ontario .”]-See  Attach- 
ment, 2 — Service,  5. 


WRITS  OF  FI.  FA. 

See  Execution. 


WRIT  OF  SUMMONS. 

Renewal  of  after  expiry — Powers 
of  local  Judge — Certificate  of  lis 
pendens — Issue  of  before  action — 
Adding  parties- Statement  of  claim — 
Amendment .] — Where  a certificate 
of  lis  pendens  purporting  to  be  issu- 
ed in  this  action  was,  by  an  error  of 
an  officer  of  the  Court,  issued  before 
the  action  was  begun,  an  order  was 
made  in  the  action  so  declaring  and 
directing  that  it  be  set  aside  on  that 
ground. 

Held , also,  that  a local  J udge  has 
jurisdiction  by  the  combined  effect 
of  Rules  238  and  485  to  make  an 
order  for  the  renewal  of  a writ  of 
summons,  even  at  a time  when  such 
writ  has  actually  expired. 

Re  Jones , Eyre  v.  Cox , 46  L.  J. 
N.  S.  Ch.  316,  followed. 

And  where  a local  Judge  in  1887 
and  again  in  1889  made  orders  re- 
newing a writ  of  summons  issued  in 
1886,  and  such  orders  were  not 
appealed  against : — 

Held , that  the  writ  must  be  treated 
as  having  been  properly  renewed  by 
such  orders. 

But  where  a new  defendant  was 
added  in  1889  to  an  action  begun  in 
1886  : — 

Held,  that  the  statement  of  claim 
should  shew  on  its  face  the  date  at 
which  such  defendant  was  made  a 
party,  and  an  amendment  was  or- 
dered. St.  Louis  v.  O' Callaghan 
et  al.y  322. 


